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sioner of Social Security Administration Doc.

WO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Willie Douglas Rhodus, No. CV-16-00238-TUC-LK
Plaintiff, ORDER

V.

Nancy A. Berryhill,

Defendant.

Plaintiff Willie Rhodus filed this actiopursuant to 42 U.S.(8 405(g) seeking
judicial review of a final decisionby the Commissioner of Social Securit

(Commissioner). (Doc. 1Before the Court are RhodusOpening Brief and Defendant’g

Brief. (Docs. 18, 19.) The parties have conedrio Magistrate Judge jurisdiction. (Doc.

10.) Based on the pleadings and the admmatise record submittetb the Court, the
Commissioner’s decision is affirmed.
FACTUAL AND PROCEDURAL HISTORY

Rhodus filed an application for &ability Insurance Benefits (DIB) and
Supplemental Security Incon{&SI) on Augus9, 2012. (Administitive Record (AR)
175.) He alleged disability from January 1, 2008.)(Rhodus’s application was denie
upon initial review (AR 45-74) and on recateration (AR 75-110)A hearing was held
on July 16, 2014 (AR 22-34after which the ALJ found #t Rhodus was not disableq
because he could perform Ipast relevant work (AR 9-17). The Appeals Council deni

Rhodus’s request to review the ALJ’s decision. (AR 1.)
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Rhodus was born on Novembkt, 1950, making him 5@gears of age at the onseg
date of his alleged disability. (AR 175.) Frdri98 to 2009, Rhodus wied as an officer
at an insurance company and as an investment advisor. (AR 190.)

The ALJ found Rhodus had two severgpamments, degenerative joint diseas
(knees) and osteoarthritis. (AR 11.) The JAdetermined Rhodus had the Residy
Functional Capacity (RFC) to perform sedeyntaork except he codlsit for up to six
hours and stand for up to two hours; lift/caty pounds frequently; occasionally climk
balance, stoop, kneel, crouch, and craangd should avoid unprotected heights a

dangerous machinery. (AR 14he ALJ concluded at Stdfour, based on the testimon

of a Vocational Expert, that Rhodus aduperform his past work (as generally

performed) as an investment represengativdirector of insurance. (AR 17.)
STANDARD OF REVIEW

The Commissioner employs a five-step sequential process to evaluate S§
DIB claims. 20 C.F.R. 88 404.1520; 416.92@¢ also Heckler v. Camphel61 U.S.
458, 460-462 (1983). To establish disabilitg taimant bears thaurden of showing he
(1) is not working; (2) has a severe physioalmental impairment; (3) the impairmen
meets or equals the requirements of a listed impairment; and (4) claimant's
precludes him from performing his pastork. 20 C.F.R. 88 404.1520(a)(4

416.920(a)(4). At Step Five, the burdenftshto the Commissioner to show that the

claimant has the RFC to perform other walnlat exists in substantial numbers in th
national economyHoopai v. Astrug 499 F.3d 1071, 10749th Cir. 2007). If the

Commissioner conclusively finds the claimanisabled” or “not disabled” at any point

in the five-step process, she does mmbceed to the next step. 20 C.F.R.

88 404.1520(a)(4), 416.920(a)(4).

“The ALJ is responsible for determinirgedibility, resolving conflicts in medical
testimony, and for resolving ambiguitie®hdrews v. Shalalsb3 F.3d 1035, 1039 (9th
Cir. 1995) (citingMagallanes v. Bower881 F.2d 747, 750 (91Gir. 1989)). The findings

of the Commissioner are meant to be conclusive if suppbstesdibstantial evidence. 42
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U.S.C. 8§ 405(g). Substantiavidence is “more than a meescintilla but less than 3
preponderance.Tackett v. Apfell80 F.3d 1094, 1098 t#®Cir. 1999) (quotingViatney v.

Sullivan 981 F.2d 1016, 1018 (9th Cir. 1992)). The court may overturn the decisiq
deny benefits only “when the ALJ’s findingsedrased on legal error or are not support
by substantial evidence in the record as a whdleKland v. Massanarl57 F.3d 1033,
1035 (9th Cir. 2001). This is so becauke ALJ “and not the reewing court must
resolve conflicts in the evahce, and if the evidencercaupport either outcome, thg
court may not substitute its judgment for that of the AlMatney 981 F.2d at 1019
(quoting Richardson v. Peralest02 U.S. 389400 (1971));Batson v. Comm’r of Soc
Sec. Admin. 359 F.3d 1190, 1198 (9th CiR004). The Commissioner's decisior
however, “cannot be affirmedimply by isolating a specific quantum of supportir
evidence.”Sousa v. Callahanl43 F.3d 1240, 1243 t{® Cir. 1998) (citingHammock v.

Bowen 879 F.2d 498, 501 (9th Ci1989)). Reviewing courts rsticonsider the evidence

that supports as well as detrachiom the Commissioner's conclusiobay V.
Weinberger522 F.2d 1154, 115@th Cir. 1975).
DI SCUSSION

Rhodus argues the ALJ erred in not fimglhis mental impairments severe at St
Two. Alternatively, Rhodus gues the ALJ erred inot evaluating the effect of his non
severe depression on his ability to work.

Step Two

Rhodus argues the ALJ failed to find, Step Two, that his depression was
severe impairment. Ainding of disability reuires an “inability todo any substantial
gainful activity by reason ainy medically determinable phgal or mental impairment.”
20 C.F.R. 88 404.1505, 416.90% impairment is “not severné it does not significantly
limit your physical or mental ability to do &ia work activities.” 20 C.F.R. 88 404.1521
416.921.

The ALJ found that Rhodus had a nuadly determinable impairment of

depressive disorder but cdanded it was not severe becautsdid not cause “more than
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minimal limitation in the claimant’s ability tperform basic mental work activities.” (AR
12.) In particular, the ALJ dermined Rhodus had onlyileh limitations in activities of
daily living, social functioning, and ogentration, persistence, and pate.) (

To resolve this claim, the Court must examine riedical opinions regarding
Rhodus’s functional limitations aifgy from his mental impairment.The record
regarding how depression affedRhodus’s ability tawvork consists of (a) reports fron
two psychologists that exaned Rhodus in Decembef®?2 (Dr. Rau) and August 2014
(Dr. Glenn Marks); and (b) mental residuahgtional capacity assessments from Janu
2013 by a psychiatrist (Ddack Marks) and June 2013 aypsychologist (Dr. Garland)
(AR 57, 89.) Rhodus has no mental hedatdatment records. (AR 10.) The ALJ ga\
great weight to the 2014 assessment @n@ring psychologist Dr. Glenn Marks. Th
ALJ gave little weight to thepinion of examimg psychologist Dr. Raand rejected the

opinions of the non-examimgy State agency physicians.

As an initial matter, Rhodus contend® tALJ failed to consider the factors se

forth in 20 C.F.R. 88 404.29(c)(1)-(6), 416.927(c)(1)-(6) for weighing medical opinig
evidence. The regulations dotmequire the ALJ to discussese factors, only to conside
them; there is no reason to believe the ALJraiticonsider these factors as required. |
discussed below, the ALJ explicitly discoedtDr. Rau’s opinion as not well-supportg
by the evidence, one dhe applicable factorsSee 20 C.F.R. 88 404.1527(c)(3)
416.927(c)(3). Review of the other 88 41BR7(c), 416.927(c) factors reveals littl
material distinction between the opinions@f. Rau and Dr. Glenn Marks. They bot
examined Rhodus one time but had no treatatgtionship with him, and they are bot
experts in psychology and the SacSecurity disability programSee20 C.F.R. 88
404.1527(c)(1), (2), (5), (6), 4B27(c)(1), (2), (5), (6). Altbugh Dr. Rau’s opinion was

consistent with the opinions of Drs. Garthand Jack Marks (while Dr. Glenn Marks’

' The Court does not rely upon Dr. Melvyn Weinberg’s diagnosis of depres
and observation of Rhodus’s depressedcaffAR 280-81) becauske evaluated only
Rhodus’s physical, not meait limitations (AR 284).
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opinion was not)see20 C.F.R. 88 404.1527(c)(4), 4287(c)(4), that holds little weight
as the two latter opinions were based solely on Dr. Rau’s report.

Next, Plaintiff argues that the ALJ errad rejecting the opinions of Drs. Rau
Garland, and Jack Marks. The opinion of@@mining physician generally is afforde
more weight than a non-examiningreviewing physician’s opinior.ester v. Chater81
F.3d 821, 830 (9th Cir. 1995). Here, thesee¢hopinions were contradicted by that
psychologist Glenn Marks. When there are raittory medical opinions, to reject a
examining physician’s opinigrthe ALJ must provide “sp#ic and legitimate reasons
that are supported by substantial evideniz.”

Dr. Rau, a licensed pdyalogist, examined Rhoduin December 2012 and

diagnosed major depressive disorder, matde without psychosis. (AR 291.) Dr. Rau

found that Rhodus’s understding and memory were not significantly limited and |
could remember simple instructions withpetition. (AR 292.) b Rau stated that
Rhodus was moderately limited sustained concentraticand persistence, and wouls
frequently struggle with carrying out detailanstructions, staying focused for a
extended period of time, and m&ming a consistent pace (digepain, intenal agitation

and dysphoria, or frustration)ld() He also concluded that Rhodus was moderat
limited in the area of social interactionhe may have difficultywith criticism and

struggle being around others, and his stewh @dysphoric presengeay put others ill at
ease. (AR 293.) The ALJ gatais opinion little weight finding it to be “unsupported b
any evidence, objective findings, and [] incistent with other omion evidence.” (AR

16.)

The ALJ was accurate in finty Dr. Rau’s opinion incomgent with at least one
other opinion, that of Dr. GlenMarks. Dr. Marks noted th&hodus exhibited almost ng
evidence of cognitive dif€ulties, and he scored 28 out28 on the Mini-mental status
examination (MMSE) (failing to recall two dfiree words on delagerecall). (AR 322.)
In his medical source statements, Dr. Maokéned that Rhodus Hano impairment in

concentration/persistence, socialteraction, or adapting to changdd.] He also
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determined that Rhodus’s depression did aftéct his ability to understand, remembgd
and carry out instructions; interact approfaia with supervisors, co-workers, or th
public; or respond to changes in the wagtting. (AR 326-27.) In his report, he note
that Rhodus’s depression cdybossibly cause cogion problems that might interferg
with highly cognitively demading work; however, he found him fully capable ¢
learning and retaining new infmation and information fowhich he was familiar from
past work. (AR 324.)

The Court examines Dr. Rau’s report to evaluate the ALJ’s finding that Dr. R
opinion was unsupported by evidence and ahje findings. His forty-five minute exam
is the only substantivevidence he relied upon in making his findifgs.

The Court finds there isubstantial evidence to suppane ALJ's rejection of Dr.
Rau’s opinion because it is notpmorted by the evidence of recoiSee Valentine v.
Comm’r Social Sec. Admijn574 F.3d 685, 690 (9th Ci2009) (defining substantial
evidence as “such relevant evidence asasonable mind might accept as adequats
support a conclusion.”Batson 359 F.3d at 1196 (“When elence reasonably support
either confirming or reversing the ALJ'sasion, we may not substitute our judgme
for that of the ALJ.”). On tt MMSE, Rhodus scored 27 ait30 (missing one of threg
words on a brief delay), only one point lékan when administerevo years later by
Dr. Glenn Marks. (AR 290.) Dr. Rau founBhodus had moderate limitations i
concentration, focus, and pace, and inrngag out detailed instructions. (AR 292.

However, upon exam, Dr. Ratound Rhodus’s attentiongrientation, and effort

unremarkable, and Rhodus deised his concentration as npmeblematic and stated that

he had good recollection of g@nal interactions and adties. (AR 287, 288.) Dr. Rau

also found Rhodus had moderate limitatiamsocial interaction. (AR 293.) However
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Dr. Rau recorded Rhodus’s cooperation, rapposight, and judgment as unremarkabLe
n

(AR 287), noted that he did well socialigirwith family, and recognized he had

? Dr. Rau stated that, prior to the exane reviewed only “a medical note and
self-report note.” (AR 287.)
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history of acting out. (AR290.) Rhodus reported normal conversational abilities (4
288) and that he has always gotten along well with others (AR 289). Finally, Dr.
noted that Rhodus was “active behaviorallyy-to-day in a healthy way.” (AR 290.
Although there is somevidence to support Dr. Raudgpinion and, in turn, Rhodus’s
argument, “the key question isot whether there is substal evidence that could
support a finding of disability, but whether thes substantial evidence to support tf
Commissioner’s actual finding that the claimant is not disablgaiierson v. Chater
112 F.3d 1064, 1067 (9tiCir. 1997). Here, specifiand legitimate reasons, an
substantial evidence, support the Ad déjection of Dr. Rau’s opinion.

Finally, the Court looks at the opinion$ Drs. Garland and Jack Marks, whic
were contradicted by the opinion of Dr. GleMiarks. These doctors found very simila
but slightly more restrictive, limitations d3r. Rau. They both concluded that Rhod
was moderately limited in understandingemembering and carrying out detaile
instructions, and maintaining attention ana@entration for extendeperiods. They both
found Rhodus moderately lired in interacting with cow&ers, while Dr. Garland found
the same limitation for the general publia. Barland found Rhodus moderately limite
in accepting instructions and criticism, whide. Marks found a masd limitation in this
area. Additionally, Dr. Gaand found a moderate limitan in completing a normal
workweek without psychological intemptions and maintaing pace without
unreasonable rest periods. THaeyth concluded Rhodus cduperform the basic menta
demands of competitive, remuagve, unskilled work, partidarly if it required only low
social contact. (AR 55-57, 88-90.)

The ALJ rejected these opinions as sopported by the record as a whole a
because these doctors did netiew updated medical recadsee Rhodus in person, ¢
hear his testimony (AR 16.) The ALJ was correct in tiog that these doctors saw onl

the evaluation by Dr. Rau and mgenot able to compare the opinion of Dr. Rau with t

® The Court does not rely on the facathhese doctors did not see Rhodus |i

person or hear his testimony, as thattige for all non-examining State agend
physicians.
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later evaluation of Dr. Glenn Marks. In coadt, the ALJ had the entirety of Rhodus
records and it was her job to resolve conflicts in medical testingew Andrew$3 F.3d
at 1039. Drs. Garland and Jack Marks noted their opinions were based solely on tf
report of Dr. Rau. (AR 57, 89.) Thereforffey the same reasortiscussed above with
respect to Dr. Rau’s opinion, the Court finderthis substantial evidence to support t
ALJ’s conclusion that these opinions were moine with the reord as a whole.

Residual Functional Capacity

First, Rhodus argues the ALJ failediteclude, in the RFC, limitations found by
Dr. Glenn Marks. Specifically, Dr. Markstated that Rhodus’ “possible cognitive
problems might interfere with highly cognitively demanding work”; however, he fo
him fully capable of learningnd retaining new informaticand information for which he
was familiar from past work. (AR 324.) Theuevocal statement quoted above is not
direct assessment of Rhodus’s functional limitati@ee Griffith v. ColvinNo. 3:13-cv-
00585-Hz, 2014 WL 133102, at *5 n.3 (D Or. Mar. 30, 201¥4 (finding doctor’'s
statements that claimant “may have diffitgicompleting work wihout interference from
her mental impairments or performing wogktivities on a consistent basis withot

additional instructions do notpeesent ‘work-related limitatios] of function that nee[d]

to be reflected in the REC) Dr. Marks completed a sepste mental medical source

statement of Rhodus’s abilitpy do work-related activities. H®und no impairment in
understanding, remembering, and carrying iogtructions, including no impairment ir
remembering and carrying out complex instrens and making judgments on comple
work-related decisions. (AR 326.) Therefoire finding no mental limitations, the RFC
fully accounted for Dr. Glenn Masks functional limitation findingsSee Valentine574
F.3d at 691 (upholding RFC thiatcorporated doctor’s detailed mental residual functior
capacity assessment rathearthmore generalized statements of functional abilities).
Second, Rhodus argues that because the ALJ found, in evaluating the parag

criteria, that Rhodus had mild limitationim daily living, social functioning, and
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concentration, persistence and pace (AR fl® ALJ was obligatetb include mental
limitations in the RFC.

Mild limitations, as foundby the ALJ in Rhodus’sase, do not necessarily
translate to a restriction in abilityo perform specific work functionsSee Foster v.
Colvin, No. 6:12-cv-00698-HZ, 2018/L 3994652, at *4 (D. OrAug. 2, 2013) (rejecting

argument that mild limitation in socialictioning, found at Step Three, must K

incorporated into subsequent detailed RF&l@ation). Even a severe mental impairment

finding at Step Two does not mandate aregponding RFC limitation in a claimant's

ability to perform basic work activitieSee Bray v. Comm’r ddoc. Sec. Admin554
F.3d 1219, 1228-29 (9th Ci2009). Further, the paragtaf criteria are not an RFC
assessment; rather, they are used to rateetverity of a mental impairment at Steps Tw
and Three. SSR 96-8fsrael v. Astrue494 F. App’x 794,796 (9th Cir. 2012) (holding
that Step Two and Three findings must be aered with “all of tke relevant evidence”
to form the RFC). The ALJ ated that the RFC “reflects the degree of limitation t
undersigned has found in the ‘paragraph B’ mental function analysis.” (AR 13.) The|
cited specifically to the opian of Dr. Glenn Marks, whdound no impairment in the
more specific RFC categories of maintainiagention, concentration, and attendang
understanding, remembering, and carrying osiruttions; interacting appropriately witl
supervisors, co-workers, and the public; addpting to work situans and changes in
the work setting. (AR 324, 326-27.) Because RFC is consistent with the opinion g
Dr. Glenn Marks, regardless of the paegdr B functional assessment, it sufficient
captures Rhodus’s limitationdRogers v. Comm’r of Soc. Sec. Admi®0 F. App’x 15,
17-18 (9th Cir. 2012jupholding RFC based amedical source opinions, which did ng
incorporate paragraph Bnfiling of moderate limitation in social functioning).

Rhodus has not established the ALJ erred in formulating his RFC.
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CONCLUSION

The Court concludes the ALJ did not ert@asny of the claims raised by Rhodu

Therefore, Rhodus is netititled to relief and his appeal is denied.

Accordingly,

IT IS ORDERED that Plaintiff's case iDISMISSED and the Clerk of Court

shall enter judgment.
Dated this 18th day of September, 2017.

%Mﬁ(/ﬁ Foppes
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J Honorable Lynette C. Ktémins

United States Magistrate Judge
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