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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Marisol Salzwedel, et al., No. CV-16-00501-TUC-RM
Plaintiffs, ORDER
V.

United States,
Defendanh

Pending before the CourteaPlaintiffs’ Motion in Lmine Regarding Collateral
Sources (Doc. 57) and Motion to Exceeddistrative Claim Demand (Doc. 58). Th
motions are fully briefed (Docs. 61, 64, 71).

l. Background

On February 19, 2016Plaintiffs filed this medidamalpractice action in Pimal

County Superior Court, naming Marana He&enter (“MHC”) and two medical doctors

as defendants. (Doc. 1-3 at?7.pn July 29, 2016, the litad States of America, on
behalf of MHC and the two medical doctorsnm/ed the action to this Court. (Doc. 1

The Court substituted the Unit&tates of America as the sole defendant (Docs. 3,

because the individual defendants werengctithin the scope of their employment at

! Plaintiffs requested oral argumeniThe Court finds tat the issues are

adequately briefed and that the pending motioay be resolved without oral argumen
Accordingly, the request for oral argument is denied.

2 Record citations refer to the pagembers electronically generated by th
Court’s case management system.
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the time of the matters allegad the Complaint, MK is an entity that receives feders

grant money from the United States Publealth Service, and the United Statg

Department of Health and Human Servibas deemed MHC and its physicians or oth
licensed or certified health care practitionéosbe employees ofhe Public Health
Service for purposes of coverage under thaeFa Tort Claims Act (“FTCA”), 28 U.S.C.
8§ 2671 et seq.

On August 18, 2016, Plaiffs filed their FirstAmended Complaint (“FAC”)

alleging medical malpractice against the Unigtdtes pursuant to the FTCA. (Doc. 5.

The FAC contains the following allegations:

During mid- to late-2010, Plaintiff M&ol Salzwedel received medical care
MHC in connection with her first pregnancyDoc. 5, 1 18, 19.) During one of he
hospital stays, MHC employees discovered that Mrs. Salzwedel has lipdthi. 2(..)
None of MHC’s employees informed Mrs. Salzwedel that she has lipeldid] 43.)

In 2013, Mrs. Salzwedel began reweg treatment at MHC after becominI"
e

pregnant with her second childld(Y 24.) Medical records generated during that ti

indicate that Mrs. Salzwedel’'s medical careiders were aware that she had a proble

related to hyperlipidemia and hadfamily history of the same.ld( I 25.) During the
second pregnancy, Mrs. Salzwedel repodgthptoms of nausea, abdominal pain, a
tachycardia, which Mrs. Salzwedel bekel to be connected to eatindd. {1 26, 27.)

On February 21, 2014, Mrs. Salzwedelmvéo Northwest Medical Center with
severe abdominal pain.Id( 1 28.) When nantics failed to relige the pain, Mrs.
Salzwedel was taken to an operating room to undergo a cesarean ségti§ifi.28, 29.)
Spinal anesthesia was inegtive, so Mrs. Salzwedel's doctors administered geng
anesthesia. Id. § 30.) The general anesthesia wa#y partially effective, and Mrs.
Salzwedel felt the beginning of the operatithough she was unable to movéd. { 31.)
During the operation, a surgeon repotfieding “very pink, creamy blood.” Id. § 32.)

Mrs. Salzwedel continued to experiersmvere pain after the operation, desp

her providers’ attempts at pain controld.(f 33.) Mrs. Salzwedel was admitted to tk
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intensive care unit after testhowed that she was sufferifrpm hypertriglyceridemia.

(Id. 1 34.) Mrs. Salzwedel’s hypertriglyegemia caused severe pancreatitil. { 35.)

Mrs. Salzwedel's pulmonary ndition worsened, and by Febry&4, she needed to be

intubated. Id. § 36.) Mrs. Salzwedel sufferegnal failure and had to underg
plasmapheresis to address the hypertriglyceridemiad.) ( Mrs. Salzwedel was
discharged on March 14, but svaeadmitted on March 25 withn infected pancreatig
pseudocyst. I4. 9 36, 37.) Mrs. Salzwedel pesdly suffers physical pain anc
weakness, nerve damage, and post-traumagssstlisorder, and she is unable to wo
(Id. 1 38.)

Based on the foregoing allegations, Riéis allege a medical malpractice clain
averring that Defendant (through its employaed contractors) breached the standard
care during Mrs. Salzwedel’s second pregmdny failing to monitor her lipids, quickly
treat any dyslipidemia, and quide information concerningow to reduce the risk of
dyslipidemia and pancreatitisld( 1 41, 42.) Plaintiffs also assert a loss of consorti
claim on behalf of Plaintiff Samuel Salzwedeld. (] 45.)

[I.  Motionin Limine Regarding Collateral Sources

A. Motion Background

In their Motion in Limine Regarding Collatd Sources, Plaintiffs ask the Court t
preclude the parties from introducing evideméepayments from collateral sources ¢
reductions in the amount that Mrs. Salzwesldiealth care providers accepted as f
satisfaction for medical treatment providedaiftiffs argue that # collateral source rulg
is well-established under Apna and federal law and thaprevents the introduction of
evidence of third-party payments to reduce dmount of recoverabdimedical expenses
Plaintiffs further argue that A.R.S. § 5B5, which allows for the introduction of
collateral source evidence in meal malpractice actions, isapplicable to cases brough
under the FTCA because (1) tbaited States is not a “licengdealth care provider” ag
defined in A.R.S. 8§ 12-5658nd § 12-565 applies only to medical malpractice actig

brought against “licensed health care jdevs,” and (2) § 1565 is exclusively
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procedural in nature because it does not affect the amount of damages that a plaint
recover, and federal procedural law supersstis procedural law in federal court.

Defendant argues that A.R.S. § 12-5@fplees to this action because it can |
liable only to the same extent as a prvatdividual under like circumstance§$ee28
U.S.C. 88 1346(b)(1), 2674. Defendant empessihat Plaintiffs’ claims are predicate)
on the alleged negligence of two “licenseshlth care providers,” both of whom woul
be allowed to introduce evidence ofllateral benefits under § 12-565. Sing
Defendant’s liability must be identical to tieoprivate individualsPefendant contends it

should be allowed to troduce evidence of collateral benefits as well.

Defendant disputes that A.R.S. § 3@ is exclusively a procedural rulg.

Defendant argues that Plaintiffisisunderstand the holding Bfastin v. Broomfield570
P.2d 744 (Ariz. 1977), which Plaintiffs citer the proposition that “§ 12-565 is ng
substantive because it doed adffect the measure of dages.” Defendant argues thg
the Eastin court held only that A.R.S. § 12-5G&tes not place a cap on recoveral
damages, and that this dasst mean the statute has riteet on damages. Defendar
argues that A.R.S. § 12-56%oes affect the damages recoverable under the Ariz
Medical Malpractice Act (“AMMA”), which make it substantive and applicable to th
FTCA action.
B. Discussion

Section 12-565 of the AMA relevantly provides:

A. In any medical malpractice action against a licensed health
care provider, the defendant mayraduce evidence of any amount
or other benefit which is or will be payable as a benefit to the
plaintiff as a result of the injurpr death pursuant to the United
States social security act, any stat federal workers’ compensation
act, any disability, health, sicke® life, income-disability or
accident insurance that provides ltle®enefits or income-disability
coverage and any othecontract or agreement of any group,
organization, partnership, or rmpmration to provide, pay for, or
reimburse the cost of income-disability or medical, hospital, dental
or other health care services tdaddish that any cost, expense, or
loss claimed by the plaintiff as @sult of the injuy or death is
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subject to reimbursement or imdeification from such collateral
sources. . . .

B. Evidence introduced pursuarto this section shall be
admissible for the purpose of coexing the damages claimed by
the plaintiff and shall be accorded such weight as the trier of the
facts chooses to give it.

(footnotes omitted). The AMMAwas enacted in responseddegislative concern with
rising malpractice insurance premiumg&astin 570 P.2d at 752.Section 12-565 is
intended to prevent medical-malpractice pidfis from obtaining windfall recoveries
(thus resulting in lower premiums) by providing tfactfinder with evidnce of plaintiffs’

true economic lossld. at 753. In determining medicalalpractice plaintiffs’ damages

the factfinder may either choose to ignore the collateral benefits or choose to pffse

plaintiffs’ damages by the amount ofllederal benefits already receivedd. Thus,
“admission into evidence of plaiffs’ collateral benefitsin no way guarantees any

reduction in the damages awarded by the trier of fddt.”

Ul

There is no controlling authority exhing whether or not A.R.S. § 12-56
applies to FTCA cases. Biverson v. United Stategl0 F.2d 557, 55@th Cir. 1983),
the district court concluded thAtR.S. § 12-565 did not apply to FTCA cases. The Ninth

Ul

Circuit declined to examinéhat conclusion, reasoningahbecause A.R.S. § 12-56
confers the factfinder with discretion to ign@eédence of collateral benefits, the distri¢t

court’s refusal to consider sln evidence on another grai (i.e., that the statute wa

UJ

inapplicable) could be treated asexercise of that discretiond.
In Estate of Sullivan v. United State&7 F. Supp. 695, 89 701-02 (N.D. Ind.
1991), the Indiana district court concluded thatR.S. § 12-565 waspplicable to an

FTCA case involving a death in Indiana thats allegedly caused by medical negligence

in Arizona. Though thé&ullivan court decided the present issue, that court does|not

provide any meaningful analysiegarding the correctnessagplying A.R.S. § 12-565 to
an FTCA action. Consequentiullivanis not persuasive.
In Reilly v. United States863 F.2d 149 (1st Cir. 1988),statute similar to A.R.S.
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8§ 12-565 was foundpplicable to FTCA actions. ThRhode Island statute relevantl
provided:

[Iln the event the defendant so eleatsan action for personal injury
against a licensed physician, hibal) clinic, health maintenance
organization or professional sergi corporation providing health
care services . . . based upprofessional negligence, he may
introduce evidence of any amouptiyable as a benefit to the
plaintiff as a result of the persaninjury pursuant to the United
States social security act, anytst or federal income disability or
workers’ compensation act, any hbasickness or icome-disability
insurance, accident insance that provides health benefits or
income-disability coverge, and any contract or agreement of any
group, organization, partnership, @srporation to provide, pay for,
or reimburse the cost of medical, hospital, dental, or other health
care services.

R.l. Gen. Laws § 9-19-34 (cent version at R.IGen. Laws § 9-19-34.1).

The district court concluded that 819-34 was inapplicabléo FTCA actions
because the United States was not one ofi¢endants listed in the statute and becat
the United States was not in the class dénde@ants (health care providers who purchg

malpractice insurance) that tiséatute was designed to assifeilly, 863 F.2d at 162.

The First Circuit reversed, explaining that gtatute’s language and the intent behind i

were “irrelevant to the exterdf the federal governmentlkgability in an FTCA suit”
because “[lJocal law ‘informs how a privaparty would be treatk it does not tell us,

indeed it cannot, the extetd which the federal governmehas waived its sovereigr

immunity.” Id. (quotingLucas v. United State807 F.2d 414, 417 (5th Cir. 1986)). The

First Circuit concludé the United States was entitled aéfer evidence of collateral
benefits under § 9-19-34 becauscould be liable only “to the same extent” as a privi
healthcare providersee28 U.S.C. § 2674, and a prieahealthcare provider would b¢
allowed to seek an offseased on collateral benefitkd.

Similarly, in Scheib v. Fla. Sanitarium & Benevolent As§¥69 F.2d 859, 86364
(11th Cir. 1985), the Eleventh Circuit foundatiFlorida’s statutory modification of the
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collateral source rule applied in FTCA acts. The statute, Fla. Stat. § 768°5(

relevantly provided:

In any action for damages for pensal injury or wrongful death,
whether in tort or in contractarising out of the rendition of
professional services by a health care provider in which liability is
admitted or is determined by ehtrier of fact and damages are
awarded to compensate the claimfortlosses sustained, the court
shall reduce the amount of suchveed by the total of all amounts
paid to the claimant &m all collateral sourceshich are available to
him([.]

In Scheib the plaintiff argued that § 768.50 svenapplicable because the neglige
medical employee was unlicensed by the saaie thus not a “health care provider” &
defined in the statute. 759 F.2d at 8@he Eleventh Circuit digaeed, finding that the
government was entitled toraduction under the statute basa the government may b
held liable only “to the same extent as a pevadividual in like circumstances,” and th
most analogous private individual would &dicensed health care provider who wou

receive the statute’s benefitkl. at 863—64.

The Court findsReilly and Scheibpersuasive and, consequently, finds that A.R|

§ 12-565 is applicable to this caseRlaintiffs’ first contentio—that A.R.S. § 12-565 is
inapplicable because the Unit8thtes is not a “licensed Himacare provider” as defined
in the AMMA—Iis foundationally flawed. Rlintiffs err by starting and ending thei
analysis with the language of A.R.S. §8@5; the FTCA, not th AMMA, is the focal

point of the inquiry. Reilly, 863 F.2d at 162. Section 585 merely informs the Court
how an analogous, private inddual would be treated in like circumstances; it does

determine “the extent to which the fedle government has waived its sovereig

3 Section 768.50 was regled in 1986. A broadesersion of the statute is
codified at Fla. Stat. § 768.76.

o Unlike A.R.S. § 12-565which gives the factfinder discretion to ignor
evidence of collateral benefithie statutes at issue in b(ftlelll?/ andScheibrequired that
a damages reward be reduced by the amadintollateral benefits received. Th
difference is immaterial and not a basis thstinguishing the present case, since t
reduction requirement did not factor irggher of those courts’ decisions.
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immunity.” Reilly, 863 F.2d at 162 (citation and intatrguotation marks omitted). In
this case, a private individual under likeccimstances (i.e., a licensed medical doc
accused of medical negligenocepuld be able to offer evahce of collateral benefits
pursuant to A.R.S. § 12-565. Thereforefddelant—who is liable to the same extent
that hypothetical individual—may offer such evidence as ws#e Schejb/59 F.2d at
864.

Plaintiffs’ second contention—that A.R.8.12-565 is exclusively procedural if
nature—is also without meritSection 12-565 is substantivedthough the statute permit;
the factfinder to ignore evidea of collateral benefits, it algrovides the factfinder with
discretion to reduce damagesaocordance with thevidence of collateral benefitSee
Eastin 570 P.2d at 753 (“The resulting judgmefunder 8§ 12-565] will no doubt reflec
a set-off for the benefits the plaintiff hasready received . . .).” Section 12-565’s
substantive nature has been conéd by the Arizona courtsAllen v. Fisher 574 P.2d
1314, 1315-16 (Ariz. Ct. Ap.977) (refusing to apply 8 1265 retroactively because i
affects the measure of damages and is therefore substargeeé)jalf v. A.N.R. Freight
Sys., InG.717 P.2d 434, 444 (Ariz. 1986) (citiddien with approval).

Because A.R.S. 8 12-565 is subsita it applies to this action.Liebsack v.
United States731 F.3d 850, 856 (9th Cir. 2013Wnder Plaintiffs’ position, the United
States’ liability would, in some cases, besager than that of aanalogous, private
individual because it woultde barred from seeking damageeductions that might be
available to that private individual. Suah outcome would plaiplviolate 28 U.S.C. 8
2674. See Schejb759 F.2d at 864 (Section 2674 ‘@tly means that state law canng
expand the Government’s lidity beyond that which codl flow from an analogous
private activity.”).

Plaintiffs cite several cases for the proposition that “courts routinely apply fec
common law to evidentiary isss in FTCA cases.” Thescases do not persuade tf
Court to reach a different conclusion, prithabecause Plaintiffs’ reliance on them i

premised on their erroneous assertion th&.S. § 12-565 altersnly the procedural

-8-

[Or

AS

J7

[

[

lera

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

aspect of the collateral source rule. Plaintffso argue that thetent underlying A.R.S.
8 12-565 (to lower malpractice insurance premsyiwould not be served by applying th
statute to this case. This argument isoalinpersuasive; thetemnt of the Arizona
legislature in enacting A.B. § 12-565 has no bearing dime federal government’
liability under the FTCA.See Reilly863 F.2d at 162 (rejecting the same argument).

Plaintiffs’ motion will be denied. BecaugeR.S. § 12-565 ispplicable to this
case, evidence of collateral benef#selevant and discoverable.
[11.  Motion to Exceed Administrative Claim Demand

A. Motion Background

Attached as exhibits to Plaintiffdviotion to Exceed Administrative Claim
Demand are medical records pertaining gatment received by Mrs. Salzwedel bo

before and after Plaintiffs filed their admimative claim. The recordindicate that Mrs.

Salzwedel’'s abdominal conditiateadily improved after shveas admitted to the hospital

in March 2014 (the last medicavent alleged in the FAC).SéeDoc. 58-1.) On July 20,
2015, Mrs. Salzwedel saw her primary cahgsician, complainigp only about numbnesg

and tingling of her fingers and toes, symptdimswhich she was seeing a neurologis

(Id. at 29.) Her primary care physician notbdt, “[b]y and large her symptoms have

improved and she has stattgaining weight.” Id. at 29.)
Plaintiffs presented their administrativaich a few days lategn July 23, 2015,

with a demand for $4.5 million.ld. at 33—-36.) They assadlteir claim was made undef

the belief that Mrs. Salzwedel’s pseudoastl other abdominal issues had resolved 3
would continue to imrove, and that Mrs. Salzwedel’s only ongoing conditions were
neuropathy and recently diagnoseaolst-traumatic stress disorderSeg id.at 38-39.)

Since filing their claim, Mrs. Salzwedélas incurred over $400,000 in medical bill
arising primarily out of allegedlirelated abdominal issuesSegeDocs. 58-1, 58-2, 71.)
Plaintiffs assert that Mrs. Salzwdde worsening condition was not reasonab
discoverable at the time they filed their claiamd they shdd therefore be permitted tg

increase their demand.
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B. Legal Standard

An FTCA action against the United States for money damages may ndg
instituted “unless the claimant shall havestfipresented the claim to the appropria
Federal agency and his claim shall have besadly denied by theagency . . . .” 28
U.S.C. 8§ 2675(a). A claim is properly “presed” if the claimanffiles “(1) a written
statement sufficiently descrimy the injury to enable & agency to begin its own
investigation, and (2) a sucertain damages claimBlair v. IRS 304 F.3d 861, 864 (9th
Cir. 2002) (internal quotatiomarks and citation omitted). “The requirement that t
claim state a specific dollar sum is gdictional and cannot be waived.Jacobson v.
United States ex rel. U.S. Postal Ser.6 F. Supp. 2d 1106008 (D. Nev. 2003).

In an FTCA action, the claimant mmanot seek damages in excess of thg
demanded in the administrative claim, “exceiere the increased amount is based uf
newly discovered evidence not reasonably aliscable at the time of presenting th
claim to the federal agency, aopon allegation and proof aftervening facts, relating to
the amount of the claim.” 28 U.S.C. §78b). The plaintiff bears the burden ¢
demonstrating that one of the extieps of § 2675(b) is applicablévialmberg v. United
States 816 F.3d 185, 196 (2d Cir. 201&gbron v. United State279 F.3d 321, 330 (5th
Cir. 2002).

Many courts recognize the two excepsoof 8§ 2675(b) tdoe “distinct, with
‘newly discovered evidence’ fierring to evidence existing, bmot discoverable, at thg
time a claim is filed, and ‘intervening factglating to information or events arising afte
the filing of the claim.” Priest v. United State®No. 3:14-cv-500-AC2015 WL 6457997,
at *5 (D. Or. Oct. 26, 2016%ee also Salas v. United StatBl®. 12cv0337 JAH(BLM),
2013 WL 6244144, at *8S.D. Cal. Dec. 2, 2013). Undeither exception, however, thg
critical inquiry is foreseeability.Priest 2015 WL 6457997, at *5.The plaintiff must
show that the “full extent” oher injuries was not “reasonably foreseeable” as of the
she filed her administrative clainRichardson v. United State841 F.2d 993, 999 (9th
Cir. 1988).
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“The Ninth Circuit has yet to issusignificant guidance regarding Section

2675(b).” Resnansky v. United Staté#. 13-cv-05133-DMR2015 WL 1968606, at *3
(N.D. Cal. May 1, 2015). “fie question of whether anciease is justified by newly
discovered evidence or intervegifacts is inherently fact-specific,” making it difficult tg
articulate a clear statementlodw 8 2675(b) should be pled in any given caseld. at
*4, 6. However, certain tenets can bstitled from a survey of case law from othq
circuit courts and from district courts within the Ninth Circuit.

New, unforeseeableliagnoss or “[a]n unforeseen wagaing of a known injury
may constitute ‘newly discovered evidena® ‘intervening facts’ under 8§ 2675(b).’
Zurba v. United State818 F.3d 736, 73941-42 (7th Cir. 2003) Plaintiffs “should not
be charged with knowing what” pkicians could not tell them.Fraysier v. United
States 766 F.2d 478, 48(11th Cir. 1985)see alsd_ow v. United States95 F.2d 466,
470 (5th Cir. 1986). Howevge information does not @lify as newly discovered
evidence or intervening faciit is merely “cumulative ad confirmatory” of what the
claimant had been told prior fiing her administrative claimKielwien v. United States
540 F.2d 676, 680 (4th Cir. 1976). Similarigformation does not qualify if a plaintiff
could have discovered it withasonable diligence before filj her administrative claim.
Priest 2015 WL 6457997, at *5.

In the present case, the parties disputetidr a claimant is under an obligation {
base her administrative claim on a worst-casenario, and whether such a rule wou
serve or defeat the purposes of 28 U.S.C. 8§ 2675. In practice, courts have cons

required claimants to guard agaimeasonably foreseeabMorst-case scenariosSee,

e.g, Carswell v. United State®No. 2:15-cv-01345-RAJ, 2017 WL 1479370, at *3 (W.D.

Wash. Apr. 25, 2017) (“When existing medieaidence and advice put the claimant ¢
fair notice to guard against the worst casenscio in preparing thadministrative claim,
an attempt to increase tl@mount of the claim during litagion should be rejected.’
(internal quotation marks and citation omittedpuch an approach is consistent with tk

underlying purpose of 8§ 2675(b), which ‘e put the government on notice of it
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maximum potential exmure to liability,” Zurba, 318 F.3d at 743, so that it “will be in :
position to make intelligent settlement decisiomsligeier v. United States909 F.2d

869, 878 (6th Cir. 1990). “[l]f the exact @e, extent and duratioof each recognized
disability must be knowtbefore § 2675(b) wilbe given effect,” th statutory provision
would “be rendered uselessicthe government would “be uria to evaluate any claim
made against it without the threat thatjtifdoes not settle, its liability may increas
substantially.” Low, 795 F.2d at 471see also Kielwien540 F.2d at 681 (Sectiorn
2675(b) “would be meaninglessafaimants, after rejection dfieir claim, could institute
actions for amounts in excess of the claimdfitaerely because thegr their attorneys,
are of the opinion that the claim has a gneatdue”). However, requiring a claimant t
guard against outcomes that are merely réttezally possible—as opposed to reasonal
foreseeable—would incentivize claimantsuorealistically inflate their administrative;
claim demands, making it more difficult fahe government tomake intelligent

settlement decisionsResnansky2015 WL 1968606at *4. Accordingly, a claimant is
obligated to base her administrative claim oegasonably foreseeablavorst-case

scenarios, rather @im worst-case scenas that are merelgonceivable

In cases where the plaintiffs were awatehe time they filed their administrative

e

- Y

ply

v

claims of the basic severity of the ingsi at issue, and a “reasonable worst-case

prognosis would have predicted what affiy came to pass,’tourts have capped
damages at the amount soughthe adminigative claims.Lebron v. United State279
F.3d 321, 331 (5th Cir. 20023ge also, e.glLow, 795 F.2d at 471. In contrast, cour

have allowed damages in excess of the amamught in administrative claims where, :

the time the administrative claims were fil¢le plaintiffs could not have known that the

injuries at issue would ndieal without surgerysee, e.g.United States v. Alexande&t38
F.2d 314, 318 (5th Cid956), or the plaintiffsdoctors had not ascertained the true natt
and extent of the illnessee, e.g.Fraysier, 766 F.2d at 479-81.

C. Discussion

Plaintiffs have identified evidence indicating that, at the time they filed t
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administrative claim, theyeasonably believed that Mr&alzwedel’s pancreatitis and
pancreatic pseudocysts had resolved. Theeye also identified evidence that, after the
filing of the administrative claim, MrsSalzwedel suffered further complications—+
including bowel obstructions, pelvic fluid fdrup, and pancreatic pseudocysts—that
Plaintiffs did not foresee. For the follavg reasons, the Courtilivgrant the motion in
part to the extent that Phdiffs may present evidence damages exceeding the amount
sought in their administrative claim, btiie Court will defer rling on the issue of
whether Plaintiffs are entitled to recovecBuamages until the summary judgment stgge
or after trial.

Defendant disputes whether Mrs. Salzwadgbdominal pain had resolved by the
time the administrative claim was filed, andettiner Plaintiffs had been warned, prior {o
the filing of the administrative claim, of the possibility or elikood of future

complications from Mrs. Salzwedel's panatiis and pseudocysts. Defendant furthier

disputes whether Mrs. Salzwedel's medioatords reflect a recurrence of pancreatifis
and/or pancreatic pseudocysts after tHmdi of the administrative claim. Finally,
Defendant disputes whether certain medisalles—such as Mrs. Salzwedel's October
2015 seizure, her ovarian cysts, and March 2017 possible gallbladder infection—are
causally related to the allegedgligent conduct at issue this litigation. Defendant
contends that further discovery, includimigpositions of retained experts and Mrs.
Salzwedel’s treating providengjll provide additional evidete relating to causation and
other issues raised by Plaintiffs’ Motion.

In addition to raising factual disputegaeding Plaintiffs’ characterization of Mrs
Salzwedel’'s medical records and urging @murt to defer rulingon Plaintiffs’ Motion,
Defendant complains that Plaintiffs havet mtentified the amount they are seeking |n
excess of their administrative claim. fBedant correctly argues that the clain
requirement of 28 U.S.C. 8675 is jurisdictional and cant be waivedand that it
requires presentation of a sum-certain damages cl&ee Burns v. United State&64

F.2d 722, 724 (9th Cir. 1985 However, the claim requirement of 8 2675 relates to the
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presentation ofadministrative claims. Plaintiffs propeyl presented a sum-certait
demand in their administrative claimSgeDoc. 58-1, Exh. 9.)Defendant has identified
no authority that requires FTCA plaintiffs itaclude a sum-certain damages claim in thg
complaint once they initta a lawsuit. Indeed, “the gyer for damages in a contestg
case . . . does not limit the relief that the trial court may graResnansky2015 WL
1968606, at *10.

Nevertheless, it is appropriate to coesidhether Defendant would be prejudice
by the timing of Plaintiffs’ request to e@ed their administrative claim deman8ee id.
at *9-10. Neither Plaintiffs’ Amended Coaint (Doc. 5) nor the parties’ Rule 26(f

Report (Doc. 8) gives any indication of Pl#is’ intent to seekdamages in excess of

their administrative claim demand. Defendawers that they were not made aware

Plaintiffs’ intent to exceed their adminidiirge claim demand until late July 2017 (Dog.

64 at 2)—over seven months after expiratainthe deadline for amending pleading
(Doc. 54 at 1). However, it is not clear tHaintiffs are required to move to file §
Second Amended Complaint undeule 15 in order to reser damages in excess of th
amount sought in their administrative clairBee Resnanskf015 WL 1968606, at *9.
Furthermore, “courts routinely consider wiext a plaintiff may recover in excess of h
or her administrative claim at or after trial.ld. at *10; see also, e.gHill v. United
States No. C00-4620 BZ, 2002 WB55909, at *1 (N.D. CalApr. 2, 2002) (court took
request to seek damages in excess obusn sought in administrative claim unde
advisement subject to evidenmesented at trial). The Court “cannot say that Defend
was not on notice” that issuesncerning the exceptions ta2875(b) might arise in this
litigation. Resnansky2015 WL 1968606, at *10. Furthermore, the rebuttal exp
disclosure and discovery deadlines have bexended (Docs. 8283), thus allowing
Defendant a full opportunity to address Piidiis’ factual allegations concerning medice
expenses incurred after the filing Plaintiffs’ administrative claim.

The Court agrees with Defdant that it is appropriate defer rulingon the issue

of whether Plaintiffs are entitled to recoxdamages in excess of the amount sought i
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their administrative claim. Given Mrs. Sakdel's complicated medical history and th
apparent existence of factudisputes, the Court is unable determine, based on th
current record, whether Mrs. Salzwedel’s pdaim medical issues were caused by t
alleged medical malpractice at issue ins thawsuit, whetherthey were reasonably
foreseeable at the time Plaintiffs filedeth administrative claim, and whether the
support an award in excess of the amaiated in the admistrative claim. See Low

795 F.2d at 470 (to satisfy onéthe 8§ 2675(b) exceptionsyidence “must not have bee
reasonably capable of detection at the tiheeadministrative claim was filed” and “mus
support the increase in the prayer over thmiatstrative claim”). Discovery is ongoing
and may reveal additional evidence relevamtthese issues.The issue of whether
Plaintiffs can satisfy one or both of theceptions of § 2675(b) is most appropriate
resolved after the close of discovery, eitton summary judgment in the absence
material factual disputes, or afteretlpresentation of evidence at trigshee Resnansky
2015 WL 196806, at *10;Hill, 2002 WL 855909, at *1.Accordingly, the Court will

partially grant Plaintiffs’ Mdion to Exceed Administrativ€laim Demand to the exten

that it requests an opportunity pvesent evidencef damages exceeding the amouEt

sought in Plaintiffs’ administrative clainmowever, the Court will reserve ruling on th
issue of whether Plaintiffs are entitledrexzoversuch damages.
IT IS ORDERED that Plaintiffs’ Motion in Limine re Collateral Sources (Dot

57) isdenied. Evidence of collateral benefits is relevant and discoverable.
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IT ISFURTHER ORDERED that Plaintiffs’ Motionto Exceed Administrative
Claim Demand (Doc. 58) ipartially granted as follows: Plaintiffs maypresent
evidenceof damages exceeding the amount soughher administrative claim, but the
Court reserves ruling on the issuendiether Plaintiffs are entitled tecoverdamages in
excess of the amount soughtliir administrative claim.

Dated this 18th day of January, 2018.

United States District Jiidge
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