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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Walter E. Sample, Sherry L. Earle No. CV-16-00624-TUC-NVW
Revocable Living Trus San Simon Gin
Incorporated, and Lesco Enterprises ORDER
Incorporated,
Plaintiffs,
V.

Centurylink Communications LLC, Level 3
Communications LLC, Sprint

Communications Company LP, and WilTe|
Communications LLC,

Defendants.

Before the Court is the parties’ Reverl Joint Motion for Certification of
Settlement Class, Preliminary Approval Gfass-Action Settlement, and Approval (
Form and Manner of Notice(Doc. 50.) Both parties kia submitted memoranda of lav
in support of the Motion (Docs. 51, 52),wsll as supplemental authority (Doc. 53).

l. PROCEDURAL BACKGROUND
CenturyLink Communications, LLC, kel 3 Communications LLC, Sprint

Communications Company L.P., and WilTébmmunications, LLC, (collectively “the
Cable Companies”) are telecommunications canmgs that have laid fiber-optic cabl
underneath railroad rights of way throughouizdna. (Doc. 30 at 11-12.) Those righf
of way, which cross privately owned landere granted to railroad companies by tl
United States under the General Right ofM#at of 1875 (the “1875 Act”). Id. at 17.)
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The putative plaintiff class—with, for ease, is referred as the class—consist
of landowners who own properadjacent to or beneath about 335 miles of the rightg
way in question. Id.) The class is represented by WalE. Sample, the Sherry L. Earl
Revocable Living Trust, Sanr8on Gin, Inc., and Lesco Emgeises, Inc. (collectively
“Plaintiffs”). Plaintiffs allege the Cabl€ompanies made deals with various railros
companies to lay fiber-optic clabon the rights of way @n though the I8 Act grants
rights of way only for “railroad purposes.” (Doc. 1 at 2-3.)

Landowners filed class actions agaitslecommunication companies over th
legality of similar arrangements aanumber of states. (Ddg80 at 15.) Despite attempts
to litigate and settle all the claims in ometion, two federal courts concluded thos
claims could not be resolved on a nationwide class basiseedled to be litigated stats
by state. Id.) As a result, landowners broughpaeate actions in each statéd.X

In 2010, the parties in thisase brought one suelttion in Arizona in this Court.
(SeeDoc. 1, Case No. CV 10-08106-PCT-NVW®ne year later &y jointly filed a

motion for class certificationna preliminary approval of settlement agreement. (Dog.

57, Case No. CV 10-08106-PCT¥W.) In a hearing on that motion, the Court raiss
several concerns about the proposed se#td and requested @tional briefing on a

number of issues, including “The scope of @murt’s authority under Fed. R. Civ. P. 7
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to enforce a judgment against an absentee class member plaintiff’; “Authority grantin

the Court power to convey an easemeninfrclass members, as opposed to sim|

extinguishing an existing claim, through a class action settlement”; and “The scope

Court’'s authority under Fed. R. Civ. P. 23est the claims administrator with final

adjudicative responsibility overlass members’ claims.”"Sample v. Qwest Commc’n
Co., L.L.C, No. CV 10-08106-PCT-MW, 2012 WL 1880611, at *1 (D. Ariz. May 22
2012). After the parties’ supplementaliding failed to adequately address the
concerns, the Court set a hearing to giveghrties “opportunity to present argument (

why the granting of easemenghis under [the proposed settlent agreement] should bg
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given preliminary approval.”ld., at *2. On January 17, 2012, the parties agreeg
dismiss the action without prejudice and erdeirgo a tolling agreeent to give them
time to consider their optiondd. The Court granted the dismissal as required by R
41(a)(1)(A)(ii). (Doc. 90, Cse No. CV 10-8106-PCT-NVW.)

The parties proceeded to obtain class settlements ingitties for more than fouf
years. On September 22, 2016, the parsiesking certification and approval of the cla
settlement they had withdrawn 2012, filed the present agti in the Tucson Division of
this Court. (Doc. 1.) It was assignedaioother judge in the Tgon Division but later
transferred to the undersigned judge on &aty 9, 2017, as required by Local Ru
LRCiv 3.7(a)(2). (Doc. 37.)

A Joint Motion for Class Certification wgsending at the time of the transfer.

(Doc. 30.) The motion was denied with leave to refile. (Doc. 45.) The parties re
their settlement agreement and now pregemce again for approval. (Doc. 50.)

Il. NATURE OF THE CASE AND PROPOSED SETTLEMENT
A. Nature of the Case
The Plaintiff landowners assert claims feespass, unjust enrichment, and slang

of title. (Doc. 1 at 10-12.) TEhgravamen of their Complaint is that the railroads’ righ
of way do not include the right to lay fibertapcables and therefore the railroads col

not convey such a right to the Cable Companiést the railroads diconvey that right,

and the Cable Companiesddheir cables under the right§ way. As a result, the Cable

Companies “have comngtl present, permanent, andntinuing trespasses” on clag
members’ lands. Iq. at 3.) The question presented is thus whether the Cable Comp
acquired a right to install and maintain th&ber-optic cables on the railroad rights g
way upon grant of the railroa@sd without the adjacent anderlying property owners’
approval.

The answer depends on howeointerprets the 1875 ActPlaintiffs contend that
the rights of way granted to the railro@dmpanies in the 187Bct are limited to

“railroad purposes.” (Doc. 1 at 3.) Thegy burying and maintaining fiber-optic cabls
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cable not used in the railroad opeva itself, exceeds that scopeld.f] The Cable
Companies should have bought the right &iah their cable sysins from the adjacent
landowners, not the railroad companielsl.)( The parties stateahwhether the 1875 Act
“conveyed a fee-interest in land or merely easement, and the scope of any s
easements, have been contentious issueasght-of-way litigation and in settlemen
negotiations.” (Doc. 30 at 17.)

The term “railroad purpose” doest appear in the 1875 Adeel8 Stat. 482, but
it is inherent in the statutory language dnag a “right of way” to “any railroad.” The
phrase comes from the Supreme Court’s descnigbbthe nature of the rights acquired
under various statuteBarahona v. Union Pac. R.R. C&81 F.3d 11221131 (9th Cir.
2018) (citingUnited States v. Union Pac. R.R. C&83 U.S. 112 (1957)). IBarahona
the Court of Appeals concluded that railrogght-of-way statutes predating the 1875 A
did not require a “railroad purposeld. at 1133. It further explained that the 1875 A

conveyed an interest different from theeirest conveyed by previous statutéd. The

defendant inBBarahonaconceded “that the 1875 Act cenfed only an easement in the

right of way, albeit a broad easent ‘for railroad purposes.”ld. Railroad purposes
have been held to be bdhafrom power and communicatidimes to fuel storage and
other warehousesd( at 1134 (collecting cases)), at leagen of more tAn “minimal or
illusory benefit to railroad operations.ld. at 1135. “[A] railroad may license thirg
parties to do what it could dself, even if the third partpenefits in addition to the
railroad.” Id. (citing Grand Trunk R.R. Co. v. Richardsd®l U.S. 454, 468 (1875))
These examples fall withwhat is known as the @eidental-use doctrineld. at 1134-35.
Ultimately, then, the issue iis case is whether thellraad companies’ rights of
way include fiber-optic cable use within thiscidental-use doctrine. That devolve

down to whether the railroads do use theeffioptic cable system in their railroa

! It is settled that the railroad right of wander the 1875 Act isot a fee interest.
Barahona v. Union Pac. R.R. €881 F.3d 1122, 1133 (9th Cir. 2018).
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operations in more than a “minimal or illusory” way, even though the Cable Comp:
use the system for the public in general.

B. The Proposed Settlement
The parties have reached a compromidader the terms of the Revised Arizon

Class Settlement Agreement (“Proposed Settlement”), class members who owr
adjacent to the Cable Compasiieable system will be jh $1.16 per linear foot of
affected land. (Doc. 50-1 at 6.)

In exchange, clagsembers are giving up three distinct forms of legal right. Fi
they are giving up damages for past trespaSecond, they apermanently giving up
their rights against continuation of that samespass. The Cab&ompanies will get the
right to continue the existing trespass—to keep and maintain their cable uses int
they are now. Third, the Cable Companigi acquire the right to expand their intrusio
beyond what it has been and now is.

Indeed, the right the Cable Companies seek to acquire is exparibiveet their
compensation, participating class mensbenust execute and tender to a Clain
Administrator a release of claims formld.(at 18.) The release of claims appropriate
applies to the Cable Companies and Hopassible predecessors and successors

interest. (Doc. 50-1, Ex. H at 68.) &helease defines “Settlement Claims” as

hnie:

a

1 lar

St,

act

all claims for past, present, and future damages, past, present, and future equital

relief, andany other form of relief now or in the future, arising out of or
relating to any Settling Defendant’s owmership, installation, occupation,
maintenance, or use of itsTelecommunications Cable Systemor any
component of a Telecommunications Cablst&m that has beemnstalled on or in
an Arizona Settlement Corridasy any other claims addessed in or arising out
of the subject matter of the SettlemenAgreement or the Chss Complaint or
that could have been allged in the Class Complaint including without

% In response to the Court's concern® flarties have dropped from the Propos|
Settlement any mention of an “easement ded@®dc. 51 at 8.) In lieu of an easemen
the Cable Companies seak unnamed propertyght granted to them by contract and {
be recorded and runith the land. Mere avoidance tie label “easement” does ng
change anything.
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(Id. at 69 (emphases added).)

(Id. at 70 (emphases added).)

related to the Telecommunications Cable Systeld. at 69.) The sweeping languag
includes anything “that could have been altegethe Class Complaihand claims that

could be “asserted now or in the futurefd.] The Settlement Agement provides for

limitation claims for permanent trespassntinuing trespassynlawful entry,
slander of title, quiet title, breach ofoxenant, unjust enrichment, criming
mischief, criminal trespass, inverseondemnation, conversion, conspirac
injunctive relief, declaratory judgment, mpensatory, consequigal and punitive
damages, and any and all such claimsjuding assigned claims, offsets, an
counterclaims, whether knawor unknown, whether arot concealed or hidden
asserted or unasserted, regardless of the leory, that are or may be assert
now or in the future by anor all Class Members, or their successors, heirs
assigns, against a Settling fBedant and/orany Released g, provided,
however, thatSettlement Claims do not inaide (1) claims against any
Released Party arising out of the ownefsp, occupation, mantenance, or use
of any telecommunications cable system or any component of
telecommunications cable system, otlhehan a Telecommunications Cable
System (2) claims for bodilyinjury or physical harmor damage to property
located or situated outsidbe lateral boundaries ofé@hRight of Way, (3) claims
by Settling Defendants againstyaRight-of-Way Providerinsurer, or other third
party for contribution, indemnificationpr insurance benefits, which claim
Settling Defendants specifically reservar, (4) claims arising out of alleged
violations of the Settlement Agreement.

The “Telecommunication€able System” is

a telecommunications cable system (includimglerground and surface cables

conduits, wires, fibers, pipes, ducts, weguides, surface testing terminal
manholes, markers, regeneration huts, Hamlds, splice vaults, poles, optical ¢
electronic equipment, signs, and relafedilities necessary and appropriate f
installation, use, repair, or maintenaraf such components), and any compone
thereof that are (1) located within a Right of Way anch@)e been, are now, or
are hereafter constructed, installed,owned, or operated by any Settling

Defendant by any parent, subsidiary, affiliated entity of any Settling

Defendant, or byray person or entity to whom at8Bimg Defendant has heretofore

sold, granted, leased, or othvese transferred, or hereafter sells, grants, lease
otherwise transfers, the right to operany portion of a tetmmmunications cable
system.

In sum, class members must release the Cable Companies from virtually all g
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few exceptions, one of which is clainarising out of the owership occupation,
maintenance, or use of any telecommuiices cable system ... other than |a
Telecommunications Cable System.”Id.J It is hard to ilagine what such othel
telecommunications cable systems might & the Telecommunications Cable Systam
here is the only one that is the subjest this action. The defined term
Telecommunications Cable System inclsidall existing telecommunications cable
systems and their components locatethiwia railroad right of way. Id. at 70.) The
term also encompasses thghti of the Cable Companies éteafter” to construct or
install cable system compents, which include, among other things, surface testing
terminals, poles, signs, and “necessangl appropriate” related facilities.ld( at 70.)
There thus appears to be no meaningful lbmithe expansion of the Telecommunications

y
extend beyond the existing tpass. They authorize expaadtrespass and use of every

Cable System as defined. The Settlen®egteement and release of claims express$

sort for the Telecommunications Cable &yst Class members witdo not opt out and

do not submit a claim form and signed retefmfeit their right to compensation for th

112

past and future trespass of the same exdadtcharacter as now exists, as that is hpw
Rule 23(b)(3) works.But they also lose their property rights against future expansion of

the trespass.

Neither the Proposed Settlement nor theasteof claims limits the scope of th
Cable Companies’ cable use of the landownpreperty. (Doc. 50-1 at 11; Doc. 50-1,
Ex. H.) By contrast, the parties’ propodathl order of settlement prohibits the Cable

Companies from erecting “mion@ve towers, cell towers, asther components of g

primarily aboveground statewide telecommunaras cable system.” (Doc. 50-1, EX.
at 62.) Similar limitations are founch the parallel New Mexico case éfager v.
Centurylink Communications, LLCiv. No. 14-cv-00870 Jd/KK, 2015 WL 13298517,
at *2 (D.N.M. June 25, 2015): “The scopd the easements does not permit the

v
1

installation of large structures, cell towes other components of a primarily above
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ground telecommunications system.” Tparties do not explain why the languag
differs. Perhaps it is an oversight.

The parties’ proposed notice to class memlsays any court order granting fin
approval will be recorded inllacurrent property owners’ @ins of title, even if those
owners do nothing. (Doc. 50-Ex. C at 49.) Class memisdnave 45 days from the dat
preliminary notice is mailed to object or opttoyDoc. 50-1 at 8.) If “in the reasonabl
discretion” of any Cable Company, “ancessive number” of class members opt o
each Cable Company has a rightwithdraw prior to thdinal Fairness Hearing.Id. at
21.)

In short, under the current Settlementrégment, class merats who do not opt
out will be forced to giveup property greater than cessary to entitle the Cablg
Companies to continue theirgiaand current level of tresg| The Cable Companies ar
their successors and assigns could build serdace and subsurfastructures on class
members’ property. And i€nough class members do ndtelithis arrangement, any
Cable Company may withaw from thesettlement.

The other terms of the Settlement Agresmare fairly evenhanded. A clag
member must prove a claim for benefitsgygviding the Claim®Administrator, a third-
party agency, “with a copy of a @@ or certificate of title.” Ifl. at 7, 12.) The member
must submit a claim form and a releaseclaims, and the Claims Administrator wil
determine whether the membereistitled to compensation.ld( at 17-18, 23-24.) The
compensation will be proratedtcording to the amount of tenthe class member owned
parcel from the date the cable was instaltethe end of the compensation periottl. at
13-14.) The Claims Administrator mustopess a claim within 120 days of it
submission. Ifl. at 19.) The Cable Companies can contest a claim, and the CI
Administrator has ultimate #uority, without review of ay kind, to déermine which

claims are valid. (Id. at 23-25.)

® These “unreviewability” progions have consistently been enaicso long as
the claims administrator is neutral and ipeiedent. 4 Newberg ddlass Actions § 12:22
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The class representatives may apply dor incentive award of $1,300, excej
Lesco Enterprises, Inc., whiqualifies for $3,200. Id. at 6.) Class counsel may recei\
an award of attorneys’ fees not to exde$903,000, an award to which the Caj
Companies will not object.Id. at 8, 14-15.)

Each Cable Company has an ongoing obligation to kieepsettlement accoun
funded. [d. at 15-16.) The Cable Companies must also pay all administrative cost
claims-processing expensesld.(at 16.) The parties estate those costs will bg
approximately $863,000. (Doc. 52 at 7.)

Having crafted these terms, the partesk the Court to: (1) certify the plaintifi

DL

e

class, (2) grant preliminary approval oketlsettlement Agreement, and (3) approve the

form and manner by which theyill give notice to class nrmbers. The Court addresss
each request below.

Whether a class action is superior dther available methods for fairly ang
efficiently adjudicating the cedroversy, what other methedare available, whether 3
money damage class is even a lawful metiooaicquire the expandgmtoperty rights the
Cable Companies seek, and whether discrdaads the Court to preliminarily approv
the class and the settlement are bound up togelhieese things are addressed togethe
the discussion of class certification ameliminary approval of the Settlemen
Agreement.

lll.  CLASS CERTIFICATION
A. Legal Standard
“When, as here, the parties have erdergo a settlement agreement before t

district court certifies the class, reviewingucts must pay undilute even heightened,
attention to class certification requirementsStaton v. Boeing Cp327 F.3d 938, 952
(9th Cir. 2003) (internal quotation marks omitted).

(William B. Rubenstein, ed.5th ed. 2018) (collecting cases) (“[T]he settleme
agreement may, though it need not, set forth a procedure for appealing the adminis{
determinations.”).
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The Court’'s authority to certify a classtiaa is found in Fedal Rule of Civil
Procedure 23. Class plaintiffs must first bh the four requireents stated in Rule
23(a): (1) the class is so numerous th@nder of all members is impracticablg
(numerosity); (2) questions of law or fase common to the clagsommonality); (3) the
claims or defenses of the representative paatiedypical of the claims or defenses of t}
class (typicality); and (4) the representativetipa will fairly and aeéquately protect the
interests of the class (adequacy of represiena A plaintiff seeking class certification
must also meet one of the requirements doum Rule 23(b). Here, the parties se¢
certification under Rule 23(b)(3), wlhc requires both that common questiof
predominate over individual ones (predominarar@) that a class action is superior to
other methods of adjudicating tharties’ dispute (superiority).

B. Analysis

1. Numerosity
The parties have identifieshore than 5,000ligible class member (Doc. 30 at

27.) That is large enough tceet the numerosity requiremer@ee Pena v. Taylor Farms

Pac., Inc, 305 F.R.D. 197, 213 (E.D. Cal. 2015) (citiRgnnis v. Recchja380 Fed.
App’x 646, 651 (9th Cir. 2010 humerosity is usuallysatisfied when a class includes @
least forty members”).

2. Commonality
“All questions of fact and law need nbe common to satisfy” the commonalit

requirement.Staton 327 F.3d at 953 (quotirtiganlon v. Chrysler Corp.150 F.3d 1011,

1019 (9th Cir. 1998))But class members’ claims “nmugepend on a common contention

. of such a nature that it is capalbf classwide resdalion—which means that
determination of its truth or falsity will res@van issue that is ceatrto the validity of
each one of the claims in one strok&Val-Mart Stores, Inc. v. DukeS64 U.S. 338, 350
(2011).

The key question is whether the railroadsirgs of fiber-optic easements lawfully

prevail over the adjacent landowners’ properghts. That turns omvhat the railroads
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could lawfully sell. The Court could resoltleat issue “in one stroke.” To the extel

there are statute-of-limitations defenses, tweuld cover all or most claims in the sam

way. There is commonality among the class members.
3. Typicality

Typicality requires that the class representatives have “claims or defenseg

typical of the claims or defenses of the clasStaton 327 F.3d at 957. By all indication$

the class representatives here share equally in the common complaint that the
Companies unlawfully laid fiber-optic cable along the right of way crossing t
property. Typicality is satisfied.
4., Adequacy of Representation

The test for adequacy of represematiturns on two questions: “(1) Do th
representative plaintiffs and their counsel hamg conflicts of interest with other clas
members, and (2) will the regsentative plaintiffs and thretounsel prosecute the actio
vigorously on behalf of the class™.

Plaintiffs’ and their counsélsncentives appear to baligned with the proposed

class. Indeed, after the Court expresskepticism regarding their proposed two-ti¢

damages scheme, the parties renegotiated tposed Settlement and agreed to give

class members the higher amount per linamt. (Doc. 51 at 9-10.) This extrat

contractual evidence of good-faith renggtion is relevant in this caseSee Amchem
Prods., Inc. v. Windsoi521 U.S. 591, 619-20 (1997) (mg that settlement terms may
inform whether absentees’ interests are adequately represenrted)record indicates
that the representative Plaffs and their counsel haven the whole, prosecuted thi
case vigorously to obtain betteslief for the entire class.

5. Predominance

“Rule 23(b)(3)’s predominance and sup&tiorequirements were added to covée

cases in which a class action would achievenecoes of time, effort, and expense, ar
promote . .. uniformity of decision as torgens similarly situated, without sacrificing

procedural fairness or bringing@lt other undesirable resultslii re Wells Fargo Home
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Mortg. Overtime Pay Litig.571 F.3d 953, 958 {® Cir. 2009) (quotingAmchem 521
U.S. at 615) (internal quotation marks omitted).

Predominance requires that questimmnmon to the class predominate ov

individualized inquiries. FedR. Civ. P. 23(b)(3). “Anndividual question is one where

members of a proposed class will need tspnt evidence that iras from member to
member, while a common questiis one where the sameidance will suffice for each
member to make a prima facie showing [0og thsue is susceptible generalized, class-
wide proof.” Tyson Foods, Inc. v. Bouaphakd®6 S. Ct. 1036,45 (2016) (internal
guotation marks omittedlteration in original).

The crux of this case is whether radds’ rights of way empowered them t

convey fiber-optic cable easemis to the Cable Compasjea question common to al|

class members that is suscelgtito generalized, class-wide proof, as all the rights of \
were obtained under the 1875 Act. Tdas, however, the question of individua
damages. The individtion of damages isvaided by the settlememérm for the same
compensation rate for all da members. Thapproach to damages, applied to ti

existing alleged trespass, is reasonable.

D
=

D

ay
1

The question of the Cable Companiesleged trespass is necessary to and

predominates over individual inquiries.
6. Superiority

Rule 23(b)(3) provides four nonexclusivactors to consider in the usual cas

when deciding whether a class action ugpeyior to other methods of adjudicatior

“(A) the class membersnterests in individually contrtihg the prosecution or defense g

b1}

separate actions,” “(B) the ®nt and nature of any litigatn concerning the controversy
already begun by or againslass members,” “(C) the deability or undesirability of
concentrating the litigation of the claims tine particular forum,” and “(D) the likely
difficulties in managing a class action.”

A class action would efficiently adjudicatiass members’ existing trespass clain

against the Cable Companies. The interestaost class members are limited given tl
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size of most claims. There is no othelated pending litigation. Concentrating thie
decision on the central legal igsin a single forum is an effent way to adjudicate this
dispute. Management concerns atieralated for settlement-only classesimchem
Prods, 521 U.S. at 620. Evewithout a settlement, managent concerns are not an
impediment to adjudication of the predomin&dal questions in this case. Finally, the
right to opt out when #hterms of the settlement are athg&known and, as this Court will
require, already approved, largely accomneslathe interests of class members |in
litigating their own claims.

Viewed as it is pleaded—not @ss settled—this is adsspass damage class action.
Such a class action is the oniay absentee class members bikely to collect for the
trespass on their property. As such, it is supéo@djudicate such claims as a class. An
individual member’'s harm is unlikely to beorth the expense of a separate lawsuit.
Indeed, in previous actions, the large migjoof class members did not even submit
claims for the money that was theirs for the asking.

However, when the case is viewed as #a#iled rather than as it is pleaded, it|is

much more than just a trespass damages dason. The proposed settlement does not

174

just resolve the class membetséspass damage claimdt also achieves the Cable
Companies’ objective of acquiring propertights from the class that exceed the
continuation of the existing trespass. Whether ¢hass action is auperior or even legal
means to achieve that calls for furtheralgsis, including conderation of other
procedures available. Those consideratiares as relevant to whether to preliminarily

approve the Settlement Agreement as they avehiiher to certify the class. The partiges

* The data providetby the parties indicate that @verage only 1% of eligible
claimants came forward in nine states. pleecentage of members who made claims
each state is as follows: Montana: 10%yoming: 16%, Nevadal5%, Utah: 12%,
North Dakota: 15%, Idaho: 12%, Cold@a 13%, Oregon: 8%, Arkansas: 9%eéDoc.
42-1 at 1.) The percentage of available benafitaally paid in each state’s settlement|is
as follows: Montana: 15%, Wyoming: 16%evada: 17%, Utah: 18%, North Dakota:
32%, ldaho: 29%, Colorado: 15%yegon: 10%, Arkansas: 5%S€e id)

n
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appear to treat those as one and the santkestiscussion of the superiority requirement
will be integrated into the discussion ofepminary class certification and settlement
approval.

In sum, the Rule 23(a)hd Rule 23(b)(3) requirementsr class certification are
presumptively satisfied foa money damage trespasssslathe settlement of which

includes perpetuation of the existing trespadsthat were all, the Court would set th

(4

Motion for hearing, objectionsnd ruling on class certificationBut that is not all. This
Motion for class certification goes with a proposed settlement.

IV. PRELIMINARY APPROVAL OF TH E SETTLEMENT AGREEMENT
A. Legal Standard
Where a proposed class-action settlemeatlld be binding on class members,

“the court may approve it only after a hearemgd on finding that its fair, reasonable,
and adequate.” Fed. R. CH. 23(e)(2). Only after begngranted preliminary approva
can the parties proceed totifiy potential class membersClass members can formally
object to class certification. The partipsopose that class members be required| to
exercise their right to opt out of the classfore the hearing onads certification and
approval of the settlement. TR®urt need not do so, Rule(2)4), and it is not inclined
to do so. Doing nothing hake effect of staying in #hclass and being bound by the
class settlement if it is approved. The parteek class certification and final approval pf
the settlement at theehring to be noticed.

There is “a strong judicial policy thdavors settlements, particularly wherge

complex class action litigian is concerned.”In re Syncor ERISA Litig516 F.3d 1095,

e

1101 (9th Cir. 2008).Generally, parties representbd counsel “are better positiones
than courts to produce a settient that fairly reflects eagbarty’s expected outcome ir
litigation.” In re Pac. Enters. Sec. Litigd7 F.3d 373, 378 (9t@ir. 1995). But certain
circumstances may indicate that the settl@meached was not truly fair, such as
negotiations that are biased omtad by conflicts of interest.ld. A court “may not

approve a proposed settlement if it i® throduct of fraud owoverreaching by, or
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collusion among, the negotiating parties.Id. (internal quotabn marks omitted).
Beyond those disqualifications, the “initidecision to approve oreject a settlement
proposal is committed tthhe sound discretion of the trial judgeClass Plaintiffs v. City
of Seattle955 F.2d 1268, 1276 (9th Cir. 1992).

Of course, the gravitational pull towarmpproving class settlements assu

eS

genuine adversity and vigorous pursuit of theerests of the class members. Before

giving final approval, courts must considerladst eight factors, which are laid out i

detail below. Hanlon, 150 F.3d at 1026 Approval also assumes the substance of

settlement is congruent with and legal foe ttype of class for which certification i$

sought. If it is not, the clags the settlement must fail.

B. A Class and a Settlement WouldBe Preliminarily Approved for
Compensation for Past and Permanerilrespass of the Present Extent

1. Under Rule 23(e), the Court must independently examine whether
proposed settlement truly protects the interests of all parties involkadlon laid out
eight factors by which to evaluate therfi@ss, adequacy, and reasonableness g
proposed settlement:

Assessing a settlement proposal requires the district court to balance a num
factors: the strength of the plaintiffease; the risk, expeascomplexity, and
likely duration of further litigttion; the risk of maintaining class action stat
throughout the trial; the amunt offered in settlement; the extent of discove
completed and the stagetbke proceedings; the experaenand views of counsel
the presence of a governmental partiaifp and the reaction ofie class memberg
to the proposed settlement.

150 F.3d at 1026.

The Settlement gives the Cable Conmipanan unlabeled property right least
coextensive with the existingespass on the landowners’ property. The right's purp
is to perpetuate the Cable Companies’ righttontain that trespass against any future
challenge. (Of course, the Settlement als@githe Cable Comparsie broader right to
increased future trespass. attwill be discussed later.) pApoval of that transfer of a

property right with future effects raisesetBerious question of whether a Rule 23(b)
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money damage class settlemh@an achieve such a traesfas against unconsenting
absentee class members.

In the usual money damage class actithre nonparticipating, absentee clags
members forfeit their share tie settlement moneys. Butetleffect of this type of
settlement, even only as to tperpetuation of the existing trespass, is not just to walk
away from money owed underetltlass settlement. It alsmljudicates a transfer of a
property right of the class member merbBgcause the class member did nothing.

Nothing in the text of Rul@3 authorizes that resulindeed, Rule 23 provides 4

ro4

mechanism for adjudicating affirmative c¢fas against defendant class members.
Moore’s Federal Practice § 23[4] (Daniel R. Coquillette edl. eds., 3d ed. 2015). But
the Cable Companies have romunterclaimed against aask of property owners fof
affirmative relief or met any of the requirents for certification of a defendant class.

2. It is a close question, but thiso@t is persuaded bthe only appellate
authority on point that settieent of a money damagee$ipass class action can as|a
general matter include transfer of a propeigit, however labeled, coextensive with the
present trespass to perpetuate Hatled, continuing trespass. Fager v. Centurylink
Communications, LLC854 F.3d 1167 (10t@ir. 2016), the Tenth Circuit affirmed as ng

—+

illegal and not an abuse of discretion a simdattlement in a case parallel to this one.
The court overruled objectiorthat the grant of easement part of settlement of the
money damage trespass classoacwas an improper counterclaim against the class and
an improper condemnation of the class merabproperty rights. The court held:

To put the matter in perspective, the stawe of the settlement . .. is precisely
what one would expect as resolutiontleé claims in the complaint—without any
counterclaim. . . . If Defendants are gotogpay anything to the class members,
they would insist on a release, a reletdms# would protect them against repeated
litigation over the same subject matteknd the best protdéion against litigation

by future owners of the land is an easement that can be recorded, making it read

enforceable.
Id. at 1172-73. In short, thBenth Circuit found the practittes of how trespass claims

are settled by individual litigas trump the procedures tife law for counterclaims ang
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condemnation even as to nonparticipatiagsentee class members. Whether Rule

23(b)(3) implies this is wertain, but on authority dfager, this Court would approve g
class and a settlement that wért far and no further.

The only further discussion in suppat this conclusion is incomplefe. The
Fagercourt also said:

Indeed, even if thelass members went to triahc prevailed on all their claims
one would expect a similar resolutiontime end. Althougtihe class complaint

demands removal of the fiber-optic cable, it would be remarkable if the ¢lass

members had any interest in the rempwgven that the rights-of-way are
generally inaccessible to them in any dveRather than sking removal of the
cable, they would surely prefer compation for future intrusion (that is
compensation for an easement).

Id. at 1173. To be sure, faimmarket value is one measurepafst damages for trespassoly

UJ

use. Mikol v. Vlahopoulos86 Ariz. 93, 95, 340 P.2d @0, 1001-02 (1959). But unles

some exception applies, ejectment is a usuaedy against a present trespasser to land.

Ejectment imposes the cost of alternativen{trespassing construction on the trespasser.

The cost of replacement has no relation to faarket value of the trespass or of the

property interest that would be transferreAny lawyer who h& sued and settled fo

ejectment of trespassing construction agansespasser without the power of emingnt

domain knows that.

So it would not be “remarkable if the slamembers had any interest in removal.

Adjudication or threat of adjudication oeémoval would force the Cable Companies fo

offer compensation, pre-judgment or post-jueégin based on their cost of removal and

replacement, which could be vastjyeater than the fair markeslue of the past trespas

[72)

and of the property inteséto be transferred.
The Cable Companies have the power of eminent domain in AffizdBat the

laws lay out exact procedures for invokingttpower, and class greedings are not one

> The rest of the opinion iabout challenges to adegyaof the class notice and
fairness of the settlement.
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of them, either as to a defendant class doasettiement with a plaintiff trespass mong
damage class. The critical diféace is that the condemning authority must settle with
sue each landowner. The flm Companies do not andrceot invoke the power of
eminent domain in the adjudicationsettlement of this class action.

Notwithstanding these problems, ti®urt is persuadakon authority offFager
that settlement of a money damage trespkss action may includeerpetuation of the
settled trespass but no transfer of greater property interest.

3. The amount offered, withespect to the existing trespass, is reasonable

the current level of trespass. The partiegioally agreed on a two-tier damages syste

Y
or

for

m,

where some class members wbukceive $0.75 per linear foot and some would recelive

$1.16 per linear foot. (Doc. 30 at 34.) Ispense to the Court’s concerns, the part
renegotiated and now have agpieto pay all class members $1.16 per linear foot. T
settlement amount is entitled to deferen&adriguez v. W. Publ’g Corp563 F.3d 948,
965 (9th Cir. 2009) (citingdanlon, 150 F.3d at 1027). The attorneys’ fees the Settlem
Agreement provides to Plaiffd’ counsel are reasonable,laast on their face. A more
robust analysis of the fees requested bellappropriate at tifenal approval stage.

4. The extent-of-discovery and experierafecounsel factors also weigh ir
the Settlement Agreement’s favor. The pargmint out that these right-of-way suit
span back to the 1990s. (Doc. 30 at 38Vyer the nationwideaurse of these suits

“Plaintiffs’ Counsel [ ] obtained more tha&h5 million pages of documents . . . and toq

or defended more than tlredozen depositions.” Id.) The parties weaken theif

argument by failing to explaiaxactly how much time or effowas spent on work and
discovery inthis case, but the cumulative efforts are certainly releva8ee (d.at 36.)
The parties also state thatethhad “multiple medition sessions [thatjelped bridge the

gaps and reach the Settlement tisahow before the Court.” Id. at 33.) Further, as

®SeeA.R.S. § 12-1115(C); A.R.S. § 12-1111.8ee also Tucson Elec. Power C
v. Adams134 Ariz. 396, 397-98, 656 P.2@57, 1258-59 (Ct. App. 1982).
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noted, the fact that the parties were respento the Court’'s various concerns shov
they took the negotiations seriously.

Weighing all of theHanlonfactors, the Court prelimarily would find most of the
Settlement Agreement is fair, @glate, and reasonable ifnere limited to perpetuating
the current trespass and not expanding itr tRat relief, a class action would be th
superior method of litigating the claim. &thsettlement would enithis damage action,
compensate participating class membersl kEave the Cable Corapies to continue
doing what they are doing nowThat is the usual result of successful adjudicated
settled Rule 23(b)(3) class actions.

The Court would also preliminarily approetass certification, subject to noticg
objections, and final determination. Butetlparties do not seek preliminary clas
approval except as part of preliminapproval of the Settlement Agreement.

C. As a Matter of Law and Discretion, the Court Rejects Forced
Validation of the Expanded Tregpass Sought in this Settlement

Under the Settlement Agreement, thebl@éaCompanies will obtain the expande
right to almost unrestricted cable use of parts of class members’ land wi
compensating them for it ihbse class members fail to pesd. All members will end
up conveying or having conveyed to the @aBlompanies a propertight, not just to
maintain the existing trespass, but alsoxpaad it greatly. The Court sees both a leg
impediment and a failure of disti@n in approving such a settlement.

Legally, the Court finds no authority féorcing absent classiembers to convey
their property beyond what is commensurate with making permanent the right ¢
trespasser to continue higgpass as it is when settleThe justification ofager, which
this Court accepts but with hegita, falls far short of thatThat aspect of the Settlemer
Agreement exceeds legal authority for a Rule 23(b)(3) class settlement.

Even if the rule ofFager were extended to allow any forced conveyance fr(

unconsenting class members concerning thedsser's future expaios of his trespass,

e

or

5S

d

Thou

al

f th

—+

in its discretion this Court would not approsech a settlement term. The reasons for
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that exercise of discretion hg back into play the prelimamy requirement of superiority

of the class proceeding ovather means of litigation.

There is another, superior method aftaining an easement beyond what |is

4%

necessary to validat the existing level of trespst condemnation by the Cabl

r)

Companies. That happens all the time when utilities and psdigce corporations seel
rights of way. Almost all landowners woudcept a mid-range offéf compensation in
lieu of defending the condemnani action. The result woulde the same as under thie
current Settlement Agreement except that@able Companies would have to pay every
landowner, which is the way it is suppogedappen under condemnation procedure.

Therefore, as a matter of law, thigpast of the Settlement Agreement does not
present a superior method of adjudicatiappropriate for a Rule 23(b)(3) clags
certification. In addition, the Court erscises its discretion to reject iClass Plaintiffs
955 F.2d at 1276.

For these reasons, a Settlement grantiegdhble Companies the right to expand
their trespass would be beyond the scope ¢¢ R8(b)(3) even foa valid and certifiable
class. For the purpose of acquiring such expanded easement rights, a class actign is
superior to a traditional condemnation actiohnd in any event, # Court exercises its
discretion not to preliminarily approve this aspect of the proposed Settlement.

V. NOTICE

A. Legal Standard
Federal Rule of Civil Procedure 23(c)®)(governs the requirements of notice in

Rule 23(b)(3) class actions. The Rule pregidhat “the court must direct to clags
members the best notice that is practicalnider the circumstances, including individual
notice to all members who cdre identified through reasonabéffort.” Further, “The
notice must clearly and concisely state in plaisily understood language: (i) the nature
of the action; (ii) the definitio of the class certified; (Jithe class claims, issues, qr
defenses; (iv) that a class member may eateappearance througim attorney if the

member so desires; (v) that the courtl wxclude from the class any member who
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requests exclusion; (vi) the time and manf@r requesting exclusion; and (vii) the¢
binding effect of a class judgment on mensbender Rule 23(c)(3).” In addition, du
process requires notice “reasonably calculatedier all the circustances, to apprise
interested parties of the pendency of theosiciind afford them aopportunity to present
their objections.”Mullane v. Cent. Hanover Bank & Tr. C839 U.S. 306, 314 (1950).

B. Analysis
Plaintiffs submit the Declaration of Slm@on R. Wheatman, specialist in class

action notification programs whose firm desidriee notice program ithis case. (Doc.
52-1, Ex. A at 2.) The notigerogram has four parts: (1)rdct notice by first-class mail
to known class members, )(Raid published notice irstate newspapers (including
Spanish-language newspapers) and onl{8&a national media campaign, and (4)
dedicated website.ld. at 6.) Class members will beeictified from current tax rolls and
real property records, as well as recofidsn analyses conducted in 2003, 2007, a
2011. (d.) A toll-free number for an informatiodime will be provided in all forms of
notice. (d.) Wheatman estimates that direct naddne will reach 78.9%f the class and
that the entire program will reach 85.2% of the clats. af 7, 10.)

The mailed notice will come in an envelop&h conspicuous lettering that sayj

“Court-Ordered Legal Notice” and, in evearger letters, “Important Notice About Youy

Property.” (Doc. 52-1Ex. D at 47.) The lzk of the envelope states, “If You Own @
Owned Land Under or Next to RailroadgRts of Way Where Fiber-Optic Cable w3
Installed, You Could Bceive Money from a C&s Action Settlement.” Id. at 46.) The
title page of the notice itself contains an easdigdable table that explains how to subn
a claim form, object, opt out, and attend theress Hearing. (Do&0-1, Ex. C at 41.)
The full notice is a little over six pages in fioem of easily undetandable questions ang
answers about the Settlementrégment and the litigation.ld¢ at 42-49.) The notice
informs class members thattifey do nothing thewiill “get no payment” and will give
up their “rights to ever sue the Defendantsidlihe legal claims in this case.ld(at 48-

49.) It further notes that “any Court ordgianting final approval of the Settlement wi
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be recorded in the chain-of-title for youoperty if you are a current landowner.Id.(at

49.) At the bottom of every page are fphone number and website for questions.

The proposed notice program would meet standards of Rule 23(c) and federgal

due process for a settlement that not further transfer rightto the Cable Companies t

an easement to expand their existing trespdsslescribes the nature of the action;

O

it

defines the class and states the issues dedg#s; it tells class members how to appear

at the hearing and says they may hirertlogin lawyer; and it explains the exclusio

process, the deadline for exdlus, and the otherwise binding effect of the judgme

Further, the notice program designed to reach as many pkeoas practicable, and the

notice itself clearly and concisely explaim®w to object. The notice program i
sufficient, subject to changes that would htovee made in the Settlement Agreement.
IT IS THEREFORE ORDERED@hat the Renewed JoiMotion for Certification
of Settlement Class, Preliminary ApprowilClass-Action Settlenrm#, and Approval of
Form and Manner of Notice (Doc. 50) denied without prejudice. The Cour

specifically does not ptiminarily approve:

1. The transfer of an easement, however styled, from class mem
that exceeds a property interest necessary to validate the cy

level of trespass and

2. The term that class members mogt out of the class before thg
final hearing on and the approval of class certification and
Settlement Agreement.
The parties may re-urge a revised motion.
IT IS FURTHER ORDERED setting a stiatconference on September 27, 201
at 11:00 a.m. to discuss how the partieshwio proceed. Out-of-state counsel m
appear telephonically by notihg the Court no later thaBeptember 24, 2018. Counss

appearing telephonically must join a confereoak and then place a call as a group, fi
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minutes prior to the status conference, (602) 322-7640. A counsel appearing
telephonically must participate from a landline.
Dated: August 21, 2018.

Al ks

Neil V. Wake
Senior United States District Judge
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