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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Charles Pickat, No. CV-16-00729-TUC-RCC
Plaintiff, ORDER

V.

City of Tucson, et al.,

Defendanh

Pending before the Court is Defendd&ity of Tucson's (“City”) Motion for
Summary Judgment. (Doc. 340nly one claim remas; Count Two, alleging
discrimination and retaliation under the Antans with Disabilities Act (“ADA"). (Doc.
1 at 14-15.) Plaintiff Charles Pickard claitiiat the City regarded his hand tremor as
disability and engaged in discriminatory amedaliatory actions based on this perceivs
disability. Id. at 14. These actions includedowng him from the Bomb Squad tq
Homeland Securitytemporarily prohibiting him from halling explosives and chemical
(Id. at § 130); “requiring hinto undergo a fitness for duty examination process at his ¢
expense” Id.); and groundlessly “requiring him toe driven by another Tucson Polic

Department (“TPD”) officer . . . to a medical appointment relating to his trerw}’ The

1 This allegation is not included in Count Twfthe Complaint, but Pickard seems to arg

In his response to the Motion Bismiss that the move encoagses his claim. In fact, his

Complaint alleges that the move was retaliation for exegisis First Amendment rights
a claim that has already bedismissed with prejudiceSeeDoc. 1 at 14 (Pickard’s initial
Count Two with no mention of move); Dog. at 9 | 85 (Pickard moved because
animosity between him and Sgt. Devine),cDa& at 10 § 89 (movesas retaliation for
exercising free speechhut seeDoc. 43 at 11-14 (claiming move was retaliation f
perceived hand tremor).)
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parties have fully briefed the issue (Docs, 43) and the motion is ripe for ruling. Upo
review of the record the Court finds that Ptdirhas not raised a genuine issue of mater
fact demonstrating he is entitled to reli€he Court will granDefendant’s Motion.

I.  Summary Judgment Standard

A court must grant summary judgmenthe pleadings and supporting documen

viewed in the light most favable to the non—moving partighow that there is no genuing¢

Issue as to any material fact and that theingparty is entitled to judgment as a matt
of law.” Fed.R.Civ.P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986). A
material fact is one “that might affect tbetcome of the suit under the governing la
Factual disputes that are irrelevanunnecessary will not be countedriderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). In additidhe dispute must be genuine; that i
“the evidence is such that as®mnable jury could return ardect for the nonmoving party.”
Id. at 248.

Initially, the movant must dronstrate why there is mgenuine issue of materia
fact by citing to pleadings, depositions, intgratory answers, admissions, and affidav
in support, if availableCelotex 477 U.S. at 323. If the montihas “the burden of proof
on an issue at trial, the movant must affitimely demonstrate that no reasonable trier
fact could find other thafor the moving party.’Soremekun v. Thrifty Payless, In609
F.3d 978, 984 (9th Cir. 200Mlowever, when the burden of proof is nonmovant’s, “t
moving party need only prove that there is an absence of evidence to support the
moving party’s case.Ilh re Oracle Corp. Secs. Litigs27 F.3d 376, 387 (9th Cir. 2010).

If the moving party does not meet thigtiad burden, the normoving party need
not produce anythingNissan Fire & Marine Ins. ColLtd. v. Fritz Co,Inc., 210 F.3d 1099,
1102-03 (9th Cir. 2000But, if the moving party has estieshed that there is no genuin
iIssue of material fact, thenglmon—movant must come forthtlwevidence that there is &
genuine disputed factual issue that mayngeathe outcome of the lawsuit in the nor
movant's favorAnderson477 U.S. at 248, 2568ge Triton Energy Cor. Square D. Co.
68 F.3d 1216, 1221 (9th Cir. 1995). This simgvdoes not have to be unguestionab
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however, the non—movant “may not rest ugba mere allegations or denials of [his
pleadings, but . . . must set forth specifictfashowing that thens a genuine issue for
trial.” Anderson477 U.S. at 248; Fed.R.Civ.P. 56(&g Matsushita Eletndus. Co., Ltd.

v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (moavant must present more than

“some metaphysical doubt as to the material facs&¢; Varig Airliney. Walter Kidde &

Co, 690 F.2d 1235, 1238 (198%parren allegations do neoaise genuine issue). Fo
instance, a “conclusory, self-serving affidalacking detailed facts and any supportir
evidence, is insufficientb create a genuine issue of material fagtlsson v. City of Mesa
503 F.3d 947, 952 n.2 (9th Cir. 2Q0Bpeculation is also insufficienlelson v. Pima
Cmty. College83 F.3d 1075, 1081-8®th Cir. 1996) (“merallegation and speculation
do not create a factual dispute purposes of summary judgmentgoremekuns09 F.3d

at 985 (same).Furthermore, “[llike affidayitdeposition testimony that is not based (

personal knowledge and is hearsay is inadblsssand cannot raise a genuine issue

material fact sufficient tavithstand summary judgmentSee Skillsky v. Lucky Stores, |ng.

893 F.2d 1088, 109(®th Cir. 1990).

In essence, there is re&sue for trial unless the nonewming party has presented th
court with sufficient, admissiblevidence in its favor; if thevidence is mely colorable
or is not significantly probativesummary judgment may be grantéshderson477 U.S.
at 249-50.

II.  Factual Summary

Pickard’s summary of the facts alleges tmasuffers from a minor hand tremor ths
does not affect his ability tperform his job on the Bom8quad as a Police HazardoU
Devices Technician. (Doc. 43 at 3.) He stdked in December 2012, he was informed
Chief of Police Kathy Robinson that anotliemb technician had perted concern over
whether Pickard’s shaking hands were affecting his wadlkaf 5; Doc. 1 at 8, 1 69.) At

that time, no action was takeRickard was not rpiired to submit to any physical tests

and Chief Robinson stated that “the issuelteeh thoroughly exameal by the Chiefs and
the City legal department and would notrbesed again.” (Doc. 1 at 9, 1 84.)

-3-
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Pickard contends it was his supervijs8ergeant Ardan D&e, who reported
concern over Pickard’s hand tremorkl. (at 8, I 74.) Sgt. Devine had become hostile
toward Pickard for questioning TPD procees, and Pickard believes Sgt. Devine
improperly reported Pickard’s hand tremordrioto remove him from duty. (Doc. 43 at
5.) Pickard claims that Sgt. Devine’s hostility escalatethéopoint thatChief Robinson
determined that she would need to take actiboc. 1 at 9, 1 76.) In April 2013, after a
heated meeting involving Chief Robinson,t.SBevine, and Pickard, Chief Robinson
transferred Pickard from Bomb Squad tonikdand Security stating “he had to be
physically separated from Sgt. Devineld.(at 9, 1 85.) Liberally construed, Pickardls
response contends that the City moved because Sgt. Devine had convinced Chlef
Robinson that his hand tremors were a liabiiityT PD. (Doc. 43 at2.) Pickard was not
returned to the Bomb Squauhtil March 24, 2014when Sgt. Devine retired from TPD
(Doc. 1 at 13, 1118-19; Doc. 35-2 at 26, In. 22-25.)

In September 2013, Pickard admits that during a NIEF demonstration courgse h

spilled nitromethane, a liquid chésal. (Doc. 43 at 7.) He claims it was a minute spill and
a common occurrencdd( at 14-15.) He did not believke spill was caused by his tremof.
(Id. at 7-8.) A week after the incident, he wa®rmed that he would not be able to handle
explosives or chemicals until helsnitted to a fitness for duty exafd. at 8. At that time,
the City precluded him from hdling explosies or chemicals until he submitted to |a
fitness for duty examirien wherein the City physician cabévaluate him. (Id. at 8, Doc
1atl1, 199.)

The City physician evaluated Pickard @atober 8, 2013. (Doc. 35-2 at 39-42))
Another TPD employee drove Pickard tllee appointment, wbh he believed was

unnecessary and discriminatory. (Doc. 113ty 109.) The physiamladetermined that

~+

Pickard’'s tremors would not likely prevehtm from working on the Bomb Squad, bu
“due to the nature of the Office work duties, it would be . . . appropriate to refer [Pickarfd]
for a . .. neurological evaluation.” (Doc. 35-244t) Pickard claims he was forced to pay

for the unnecessary neurological exam out okpboqDoc. 1 at 13f 115.) On December
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10, 2013, the neurologist fodmo reason the tremors would cause problems with his w

as a Hazardous Devices Technician. (Doc. 35-45.) As soon as Pickard submitted tl

neurologist and the City physician’s conctrss to the City, he was permitted to agajin

handle dangerous substances on January 7, PD&d. 1 at 13 1 117; Doc. 35-2 at 23 I
17-23; Doc. 35-2 at 47.)
[ll.  The City’s Motion for Summary Judgment

The City’s Summary Jgment Motion attacks the agleacy of Pickard’s claim for
three reasons. First, the City argues Pickesl not shown that the City regarded him
disabled. (Doc. 34 at 4-5.) The move to Hteme Security was due to his conflict witl
Sgt. Devine, not because of a perceived impent. Further, the City contends that th
fitness for duty evaluation wasiiated as a direct result ofdRiard’s spill, not because thg
City thought Pickard was disaul. Spills pose a significant safety concern specific to
Hazardous Devices Technician job, whictvolves delicate harihg of explosives,
chemicals, and weapons of mass destructiealoc. 35-2 at 58). (Doc. 34 at 8) The Cit
attached reports from four separate co—warkdescribing their safety concerns ov
Pickard’'s handling dangerouseshicals and explosives becaus the spill, and becauss
of the mechanical accuracyeded for this particulapp. (Doc. 35-2 at 49-55.)

Second, the City argues that Pickard hat shown he suffered an adverse acti
due to any perceived disability by the City.o® 34 at 5.) As Picked’s own statements
show, the temporary transfer to Homela®dcurity occurred because animus exist
between Pickard and Sgt. Devine. (Doc. 444t{ 60-63.) The Corgint did not assert
that the move to Homeland Security was because of his hand tremors and Pickard

presented evidence thatntwcts the move to anything related to his hand tremor, there

Pickard has failed to support his claim. (Dd@ at 6.) Furthermore, the move was not

adverse because he maintaitedh his FBI certification aa Bomb Technician and hig
rank of Police Hazardous Device Techniciano€D35-2 at 6.) The City also argues th
by Pickard’'s own admission, the move wa#hesr discriminatory nor adverse. Pickar

explicitly indicated that the movi® Homeland Security had resolved his issues with §
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Devine and that he was happy with the outcome. (Doc. 35-2 at 46).

Third, the City contendghat the fithess for duyt examination was neithel

discriminatory nor retaliatorgnd was in accordance with ADA guidelines. It was initiated

because the City had a validnorn that Pickard’s recentibgould have been caused by

his hand tremor that created a threat to bifrend others. Moreoveit was not related to

what Pickard believed was Sgt. Devine’s @ipes to use Pickard’s tremors against him.

Rather, the referral for an exaration was based on severgboets of the chemical spills,

independent of Sgt. Devindd( at 49-52.) The City attachesveral documents that shov

<

how the reports of two employgenot Sgt. Devine, wereailsmitted to Lieuteant Tosca,
who also exhibited concern for the safefyPickard and those around hirtd.(at 49-50.)
The information was then passed on tdid@oChief Ramon Bautia. Chief Bautista
recommended restricting Pickasdibility to handle explosas until TPD could determine
whether Pickard’s tremors were such that feughno longer perform the job of explosives

technician because thgyosed a safety hazardd.(at 52, 1Y 6-8.) Chief Bautista the

=]

submitted a report t€hief Robinson.Ifl. at  6.) Nowhere in thehain of events did Sqt.

Devine play a determining role in how Pacll was treated. As Chief Bautista’'s repgrt

indicates, “The concern at hand for LieutenbBm$ca, Sergeant Froebe and I, is the safety

of Officer Pickard andeveryone around hirhAs an explosive ordinance technician,

Officer Pickard should possess the physical ability to delicately handle explosive/corrosiv

material.” (d. at 52, 8; 57.)

Furthermore, the City’'s exhibits demonstrate that assisting Pickard to
appointment and requiring Pickard toypdor his neurological exam were nqt
discriminatory, but rather standard procedatethe direction of th City of Tucson’s
Human Resources WorkeZompensation divisionld. at 37, 44.)

The City has met its initiddurden, showing thahere is no genoe issue whether

2 Pickard also claims that Sgt. Devineded Officer Lucas Gabbd to submit a report
about the spill. (Doc. 43 at)8Not only are Gabbard’'s affed statements incompetent

his

hearsay for summary judgmetitey are irrelevant. It was not Gabbard’s report that was

given to Chief Robinson for review ameésulted in limiting Pickard’s handling of
explos:[[ves and chemicalgDoc. 35-2 at 52 |1 6-8.) Petitier has not demonstratef
causation.

-6 -
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the City regarded his tremodssabling, but were valid coems for safety. Furthermore
the City has shown that PickEs statements in his Comptalink his move to Homeland

Security to his volatile relationship with Sdevine, and not to any discriminatory g

=

retaliatory motive against mi for a perceived disability. Also, the City has provided
evidence that the fitms for duty examination was directliglated to the spill incident,

which reasonably unsettlestaff who were worried abotiie Pickard’'s safety and the

safety of those around him. The assessment was also connected to a necessary compc

of his job—the delicate handling of explosausd dangerous material. Therefore, the burden
on summary judgment shifts to Pickard to “eth specific facts showing that there is|a
genuine issue for trial.See Matsushita Elec. Indus. Co., L#i75 U.S. at 586-87 n.11
Fed.R.Civ.P. 56(e).
IV. Pickard's Response

As a preliminary matter, Pickard’s respomsevides only two exhibits in support
(1) his self-serving declaration containirjegations, speculative conclusions, and
hearsay statements; and (2) TPD’s guidslifor fithess for duty assessmehiie Court
is inclined to gransummary judgment based on his coete lack of spporting evidence
alone. Pickard’s conclusory, self-serving, sapative, and hearsaylegations do not raise
a genuine issue of material faG@ee Skillsky, Inc893 F.2d at 1091. Even addressing
Pickard’'s responsive argument®owever, he has still failed to raise a genuine issue¢ to
overcome summary judgment.

Pickard claims there are several isspecluding summary dismissal. He allegés

that there are genuine issues of whether (1) the City regarded him as disabled, [(2) |

perceived disability caused his transferHomeland Security, an(B) the fit for duty
examination was discriminatory. (Doc. 43 at 16-17.)

As a preliminary matter, the Court will agdis Pickard’s additional claim that there

3 Pickard also attaches one page that is lab&behibit A to Exhibit 1. The document states
that it is a “Cover Slip She&tr a DVD containing two videolip files.” (Doc. 44-1 at 19.)
He indicates he will provide éhCourt and the City with a pg of the DVDin the future.
Id. No DVD was submitted to the Clerk of Coand the City contends that the DVD was
never disclosed during discovery.

-7 -
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IS a genuine issue as to whether Sgt. Désideslike of Pickard for filing a Wrongful
Conduct claim against him and Sgt. Devindesire to use his tremor as a disability
motivated the City’s “othervgie unexplained decision alptly to transfer him.”I¢. at 2.)

The Court will not consider Pickard’'dlegation against Sgt. Devine and the
Wrongful Conduct complaint becsei it is irrelevant. The other claims in this matter (for
retaliation in violation of th&irst Amendment and Sgt. Devisavithholding of overtime)
were dismissed with prejudice. The remainutegm is against the i€y for discriminating
and retaliating against him for a perceiveshthility by moving himand subjecting him to
a medical exam, not for retaliatidor a Wrongful Conduct complaint.
V. ADA Discrimination Claim Standard

A petitioner who brings an employmensdiimination claim under the ADA must
show that he (1) is disable(®?) is qualified; and (3) hasuffered an adverse employmeint
action by his emloyer because of his disabilitgradley v. Harcourt, Brace, and Cd.04
F.3d 267, 271 (9th Cir. 1996)he ADA definition of “disabld” requires a plaintiff to

demonstrate that either (a) he has a physicalental impairmergubstantially limiting at

[®N

least one major life activity; (b) there is a retof his impairment; or (c) he is “regarde
as” having a physical or mental impairmef2 U.S.C. § 12102; 29.F.R. 81630.2(g)(1).
Major life activities include bdt performing manual tasksnd working.42 U.S.C. §

12102(2)(A).

“Regarding” a plaintiff as diabled “means that the inmttiual has been subjected t

|®)

an action prohibited by the ADA . . . becausenfactual or perceived impairment.” 29
C.F.R. 8 1630.2(g)(1)(iii). Thisccurs “whether or not thahpairment substantially limits,
or is perceived to substantially limit, a majde activity. Prohibited actions include but
are not limited to . . . demotion, placement oroiantary leave . . . exclusion for failure tp
meet a qualification standard . . . or demBlkny other term, comibn, or privilege of

employment.” 29 C.F.R. 8§ 1630.2(I)(1). “Estahlisy that an individual is ‘regarded a

[92)

having such an impairment’ does noy itself, establish liability.Td. Liability occurs only

if the plaintiff can show that the employesdiiminated against the plaintiff by subjecting

-8-
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him to a prohibited action because of a pemeidisability. 29 C.F.R§ 1630.2(1)(3).
a. Discrimination: Move from Bomb Squad to Homeland Security

Pickard has alleged no facts (other thamnclusory statements and hearsg
suggesting that Sgt. Devindlurenced the decision to mo¥ckard and require an exan
because of his tremoirSee e.gkurline v. Morrison 953 A.2d 344, 356 (D.C. 2008) (“Tc
prevail on a suboidate bias claim, a plaintiff musttablish more than mere ‘influence
or ‘input’ in the decision miang process. Rather, the issue is whether the big
subordinate’s discriminatory perts, recommendation, or othections caused the advers
employment action.”). He offers no otheeason the move was discriminatory (
retaliatory. In fact, Pickard has undermined bwn allegations because he clearly sta
that Chief Robinson movedrhibecause of the interpersonal animus between the him
Sgt. Devine. (Doc. 44 at 14, 1 60-63.) Notably, Pickard was immediately return
Bomb Squad upon Sgt. Devine&tirement. (Doc. 35-2 at 26, In. 22-25.) Pickard has fai
to demonstrate he suffered an advexs®n because of a perceived disability.

b. Discrimination: Fitness for Duty Examination

Pickard also argues that there is a gemussue whether theit¢ had an objective
basis to make him undergo the fitness for cakgmination. (Doc. 43 at 2.) He argues |
had never had problems before, had passed Ipomb technician certifications, and hi
spill of nitromethane was commond( Also, the City shouldhave asked him beforg
subjecting him to the assessmeit.)(

Under the ADA, an employee may be subjddtea medical exam if it is (1) relate(

to the job the employee performs, and (2) @i®istent with businesgecessity.” 42 U.S.C.

8§ 12112(d)(4)(A); 29 C.F.R. 8 1630.14. duess necessity is more than simply

expediency, “it must be directly connectedh, and must substantially promote busineg
necessity and safe performancBentivegna v. U.S. Dept. of Lah@94 F.2d 619, 622
(9th Cir. 1982). A defendant sastablish a defense against an ADA discrimination clg
if “the employer [can] demonstrate that the lfication standard isiecessary and relate

to “the specific skills and physicalqeirements of the sought—after positio@ripe v. City

-9-
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of San Jos, 261 F.3d 877, 890 (9th Cir. 2001).

Pickard acknowledges that TPD’s Gen&datler permits the fitness for duty exar
in “those instances in which an employeansible to perform their assigned dutiesnary
create a direct threat to themselves or otligiidoc. 43 at 2 (citing PSOF Ex. 3) (emphas
added).Moreover, the General Order does not regthat TPD discuss its decision prid
to subjecting him to the exam, and Pickalmes not cite to any regulation or leg;
requirement that mandates thisaission. (Doc. 44-1 at 22-23.)

The Court finds that in thigistance the fithess for duty exam was directly relaf

to Pickard’'s performance as a Hazardous Bes/iTechnician and was consistent with

business necessity. Picard’'s self—serving clalmas he posed no sayethreat aside, his
own admissions show the opposite. He spilletromethane—not once, but twice. H
colleagues were concerned that the trenmoay have caused the occurrence and w

bothered by his blasé responséhi® possible danger a spill pdge all around him. (Doc.

35-2 at 49 (noting Pickard commented “rapld the gloves were nitrile gloves and npt

latex so the chemicals did not #arough the gloves to his hastland stated, “well, others
have spilled too”).) It would beontrary to reason to arguleat a medical examinatior
determining the severity of his hand tremors waisrelated to his job or inconsistent wit
a valid business necessity. Pickard’s job iedadle dangerous explosives and chemica

even weapons of mass destruction. A possibladr could be lethal to him or those arour

him. Even though he had passed certificatiartbe past, that does not preclude him frgm

being evaluated when his actions posed a stfetat. Moreover, as soon as he had clea
the fitness for duty exaimation, Pickard was returned to full duty.

Furthermore, asking Pickard to undergbtiaess exam out of the concern over
recent spill was a reasonable apgtion of TPD policy and didot subject Pickard to an
adverse employment actioBee Clark v. City of Tucspio. CV 14-02543-TUC-CKJ,
2018 WL 1942771, at *12 (DAriz Apr. 25, 2018) (quotingherman v. Nat'l Grid993 F.
Supp.2d 219, 228 (N.D.N.Y. 2014)) (“An empémy does not suffer a materially adver

[action] ...where the employer merely erdes its preexisting policies in a reasonak
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manner.”).
Pickard has not demonstrated that theeks for duty examination was a violation

of ADA regulations or an adverse empinent action and cannot defeat summary

judgment.

VI.  ADA Retaliation Claim

“To state a prima facie case of retaliatiarplaintiff must show that: (1) [[he was

engaging in a protected activity, (2) the employer subjected h[im] to an adyers

employment action, and (3) there was a caligabetween the protected activity and the
employer’s action.’Xin Liu v. Amway Corp347 F.3d 1125, 1144 (9th Cir. 2003).

Retaliation may be demonstrated througinect or indirect evidence. Direc]
evidence requires the plaintiff provide “evidenahich, if believed, proves the fact [of
discriminatory animus] withouhference or presumptionGodwin v. Hunt Wesson, Inc.|
150 F.3d 1217, 1221 9 Cir. 1998). For indirect evider, the court analyzes retaliatio

=}

through the burden shifting analysis set fortivicDonnell Douglas Corp. v. Greedl11l
U.S. 792 (1973). If plaintiff camstablish the elements of retaliation, “the burden shiftg to

%4

the defendant to articulate a legitimate nomtlisimatory reason for its decision. If the
defendant articulates such asen, the plaintiff bears théimate burden oflemonstrating
that the reason was merely a pwtfor a discrimmatory motive.”Walker v. City of
Lakewood 272 F.3d 1114, 1128 (9@ir. 2001) (citations omittedgee Nilsson503 F.3d
at 953-54. Once the defenddnats provided a legitimate remsfor acting aduesely, there
is no longer any presumption of discriminatiand the plaintiff must provide a reason why
the legitimate acts constitute preteMicGinest v. GTE Serv. Cor860 F.3d 1103, 1123
(9th Cir. 2004).
a. Retaliation: Move from Bomb Squad to Homeland Security

Pickard claims he was moved to Homel&w=turity in retaliation for his perceived

disability. (Doc. 43 at 11-12.) The Cithas met its burdemy providing a non—

discriminatory reason for the move unrelatietiis disability: the @y moved him because

he and Sgt. Devine were unable to get g@lohhis is supported by Pickard’s origina

-11 -
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allegations in his Complaint, despite his tadditions. (Doc. 1 at 9  85.) Petitioner ma
no argument about why this valid reason watept other than stating it was close in tin
to Sgt. Devine’s statementkat Pickard should be maVvdecause his tremors posed
liability. (Doc. 43 at 12.) However, the reason itswidose in time is lmause Sgt. Devine’s
hostility had escalated, causingtio make the allegedly disminatory allegations, which
made it clear to Chief Robinson the two could no longer work together. If anything
timing of the increasingly hostile statements reinforces the City’s legitimate reasor
moving Pickard. While the timing may be slighglsobative, it is not sufficient to establis
pretext. Pickard has not met his burded his retaliation claim shall be dismissed.
b. Retaliation: Fitness for Duty Exam

Pickard also claims being subjected tdrseks for duty exam was because of a fa

belief that Pickard was disabled. The Citystsown that the examination was a dire

result of the City’s concern about Pickardgill of nitromethaneThe City wanted to

ensure that Pickard could continue to warkd temporarily suspended his contact with

explosives and chemicals to procure adegasseirances that Pickard’s tremors remain
stable. To show pretext Pigid argues that the spills wezemmon (without any viable
evidence in support), that it was a minor gflnitromethane, a agerous chemical), ang
that another officer was told to report any tremor related inciqesiich the Court will
not consider because it is heay evidence). Pickard has soiccessfully met his burden.
c. Discrimination and Retaliation: Other Adverse Employment Actions
Finally, Pickard claims that he suffdredverse discriminatory and retaliator
employment actions when he wiasced to be driven to ehfitness for duty examination
and to tell other co—workers why he haeibenoved to Homeland Security. (Doc. 43
13.) This was humiliating.d.) “Embarrassment [and] harm to reputation . . . d[oes]
iImpact the terms or conditions of [] emplognt and are likewise not adverse employme
action.”Castro v. Mitchell09 CIV. 3754 WHP, 2011 W10901797, at *4 (S.D.N.Y. Aug.
25, 2011)adhered to on denial @&consideration sub nonCastro v. City of New York
09 CIV. 3754 PAE, 2012 WL 59240&.D.N.Y. Feb. 24, 2012j4iammond v. Lynwood
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Unified Sch. Dist.CV0705039DDPCTX2008 WL 1133726, at *3 (C.D. Cal. Dec. 3,
2008) (humiliation not adverse actiofjaherty v. Gas Research InsBl F.3d 451, 457
(7th Cir. 1994) (sameJ:orkkio v. Powell 306 F.3d 1127, 1130 (D.Cir. 2002) (loss of
reputation not adverse actiofickard has not shown theaetions were adverse and ha
failed to raise a genuinegiute of material fact.
VII.  Conclusion
In sum, Pickard is unabte adequately support hisaoin with competnt evidence
and has failed to show a genuine issue of nati&ct exists. The Court finds that Pickard
retaliation claim cannot suve summary judgment.
Accordingly, IT IS ORDIRED Defendant’'s Motion fosummary Judgment (Doc
34) is GRANTED and the casedsmissed with prejudice. €Clerk of Court shall rendef
judgment accordingly and closeetbase file in this matter.
Dated this 12th daof March, 2019.

/7
‘1'_,- ‘jr‘; ‘\.____ IR

Hol;lorable Raner C. Collins
Senior United States District Judge
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