Dabdoub v. Triduu

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

n Financial LLC et al Doc.

WO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

David R Dabdoub, No. CV-16-00766-TUC-DCB
Plaintiff, ORDER

V.

Triduum Financial LLC, et al.,

Defendants.

Plaintiff filed a Complaih on December 8, 2016.He alleged that Defendant$

solicited an investment loan frohim in the sum of $500,00@Ppursuant to a Gurantes
Agreement. He alleges they fraudulentynd negligently breded the Guarantee
Agreement. This action arises because BEtaintiff was unabldo recover from the
borrower under the Promissory Note, andvnproceeds against the Gurantors. C(
February 25, 2017, the Defendant Stewaltsl fa Motion to Dismiss for lack of subjec
matter jurisdiction based upon a lack offgmete diversity beteen the parties. The
Court grants the motioms explained below.

Plaintiff's complaint allegeghat this Court has subjegirisdiction over this case
pursuant to 28 U.S.C. 8 1332(a)(2), whichstgethe district courts with origina
jurisdiction over civil actions where the mattexceeds the jurigdional sum of $75,000
and is between “citizens of a State and citizens or subjects of a foreign state.” DiV

is destroyed if even just one of the defenddrds the same citizenghas the plaintiff.
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Here, the Stewarts argue that diversity betwibe parties does not exist since they sh
Arizona citizenship with the RBintiff. The Plaintiff allegeshe Stewarts ar citizens of
Wyoming because in a prior gmeeding between these part@ksagreed that diversity
existed based on the Stewarts being ciszehWyoming because they own a busing
there. The prior proceeding was voluntarilgrdissed so that the Plaintiff could attem
recovery from the borrower undihe Promissory Note, which he did do without succe
The Plaintiff argues, alternatively, that ifettCourt is not inclinedo find jurisdiction
based on this stipulation, the Court endediscovery order requiring the Stewarts
provide evidence to enkbthe Court and the Plaintiff toetter evaluate the Defendant’
claim of citizenship.

The seminal case in the Ninth Circuit settmg the legal standard and standard
review for determining whether subject matjensdiction exists in a diversity case i
Lew v. Moss, 797 F.2d 747 (9 Cir. 1986). Plaintiff, aghe party asserting diversity
jurisdiction, has the burden @roof concerning the assertiold. at 748. Courts have
created a presumption in favof a previously establishedbmicile as against a newly
acquired oneld. at 751. When a prior presutign of domicile has been made, th
burden of production of evidence shiftsth@ party challenging diversity, but the burde
of proof remains with the plaintiffd. Discovery should be allowed where pertinent fa
bearing on the question to juristdon or venue are in disputé&merica West Airlines,
Inc. v. GPA Group, Ltd., 877 F.2d 793, 801 {oCir. 1989).

Importantly, domicile and residence are na g#ame thing; residence is one of ti
Lew factors. A person is “domiciled” in adation where he or she has establishec
“fixed habitation or abode in a particulaapk, and intends to remain there permaner
or indefinitely” and the existence of domicikedetermined as of the time the lawsuit
filed. Lew, 797 F.2d, at 748. The determinatiordomicile involves a number of factors
with no single factor controlling, includingurrent residenceyoting registration and
voting practices, location of m®onal and real property,dation of brokerage and ban
accounts, location of spousadafamily, membershipn unions and dier organizations,

place of employment or business, driver l@eand automobile regjration, and payment
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of taxes.ld. A person can have multiple rdshces but onlyone domicile for
determining citizenship. Domicile is evatad by objective facts, and statements |of
intent are less important when they conflict with falddsat 750. Importantly, a previous
domicile is valid until there is confluence physical presence at the new location with
an intention to remaithere indefinitelyld.

Here, the Plaintiff filed the first Conguint against Defendants on November 22,

2013. The Complaint allegediversity jurisdiction existedn that case based on th

D

Stewarts being citizens of Wyoming. Thewas no objection, and in the Joint Ca

1%2)
¢

Management Plan, the parties agreed tesgiction existed based on diversity. The
Plaintiff argues that the &warts’ admission during therdt action that diversity
jurisdiction existed was necessarily atmission to being citizens of Wyoming.

A party cannot stipulate to jurisdictiofee e.g. Sock West, Inc. v. Confederated
Tribes of Colville Reservation, 873 F.2d 1221, 1228 t(‘E(Iir. 1989) (a party cannot waive
lack of subject matter jurisdion by consent or contract). Therefore, the admissior] in
the first action is not binding to establishbgct matter jurisdictioover this case. The
Plaintiff provides no evidence that the Stewarts ever adnifieethct of being citizens off
Wyoming.

Defendant Stewarts’ motioto dismiss tracks theew factors. The Stewarts argu

11%)

that Mr. Stewart has lived iArizona since 1968, except whee resided in Seattle from
1989-1993, has never resided in the SwiteWyoming, and his last time to visi
Wyoming was 30 years ago. Hisfe has not resided in Wyoming for at least 29 yealrs.
The Stewarts have been married for over 2&yand have lived together in their presgnt
house in Scottsdale, Arizona since 2013 he Plaintiff mailed this Complaint to the
Stewarts addressed to an Arizona post békth the motion, the Stewarts provide thejr

L 11

“current residence,” “location of spouse afaanily,” “driver’'s license” and Veteran’'s
Administration (“VA”) registration andeceipt of benefits in Arizona
1) Redacted Addendums to a 6/13/13 Caxtt Objective factors in evaluating

residence include whether a pmrowns or rents in theade. The addendums extended| a

prior contract for a rental in Scottsdaljzona, but the Stewarts did not provide the
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rental contract and the addendums redaittegphysical address of the property.

2) 3/9/17 Southwest Gas Caster Service Letter: Utilityills are typically not one

of the objective factors courts consider esdence of citizensp. Here, the billing
address reflects Scottsdale, Arizona, anel 8outhwest Gas Customer Service leff
states that Mr. Stewart has actgess service as of March 9, 2017.

3) Invalid Arizona Driver’s License Issd on October 12, 2011: Proof of a vali

driver’s license in the state & objective factor for citizenship. However, Mr. Stewart

driver’s license is invalid because thddeess provided on it is not a resident but
PostNet Store rental mailbox, which ot permitted by ArizonaDepartment of
Transportation. This is notvalid driver license for this Qot to consider in determining
citizenship.

4) VA Health ID Card an@009 Letter from VA to PostNdRental Mailbox: Like the

3/9/17 Southwest Gas Customer Service kgettealth ID Cards are not one of the

objective factors courts congidin connection wh citizenship. Een as a cumulative
factor, a letter in 2009 frorie VA to the Defendant Steviar PostNet rental mailbox on
an unspecified date isaak evidence to estalili¢\rizona citizenship.

Until seeing the Reply, thi€ourt was prepared to allothe Plaintiff to conduct

discovery on the question of citizenship. tlUthe Reply, the evidence tendered by tf

Stewarts suggests a residence in Arizdnd,does not prove domicile. The utility bill

and VA card are nokLew factors; nevertheless, the Cbwonsidered the evidence a

similar to union or other organization menmdigp. The Court notethat the Stewarts

er

e

S

tendered evidence of recent residency and ngtto support the assertion that they have

domiciled in Arizona foover 20 years.
Finally, in the Reply, the Steawts provided cleagvidence of citizeship in Arizona.

The Stewarts provided MrS&tewart’s Voter IdentificatiorCard, which was issued of

8/13/2016, and lists the Stewarts’ residdng8treet address in Scottsdale, Arizong.
n

Voting registration unequivocally establishék®e Mrs. Stewart’'s physical presence

Arizona with an intention to remain hefeecause voting is restricted to a persor

permanent residence, i.e., domicile. Wilins. Stewart’'s Voter ldentification Card, the
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Stewarts successfully rebut ethpresumption of a prior domicile in Wyoming b
establishing their domicile irizona as of August 13, 2016, six months prior to t
filing date of this Complaint. The Stewart®#w domicile in Arizonalestroys diversity.
The burden of proof regding diversity remaingn the Plaintiff, andhe Plaintiff has not
met his burden to establish subject matter jurisdiction.

The Court notes that the Staxis withheld persuasivevidence of their Arizona
citizenship until filing the Replyn support of their Motion to Dismiss. This has cause(
waste of time and judicial resources. Thau€a@equires the Defendts to show cause
why it should not entertain a request from thairRiffs for attorneyfees and costs relatec
to the Motion to Dismiss,ra other time the Plaintiff spem resolving the question of
jurisdiction.

Accordingly,

IT 1S ORDERED that the Motion to Dismiss fordck of Jurisdiction (Doc. 6) is
GRANTED.

IT IS FURTHER ORDERED that the Clerk of the Got shall enter Judgment
accordingly.

IT ISFURTHER ORDERED that the Defendants have 14 days from the filing d
of this Order to show causehy this Court should not &rtain a Motionfor Attorney

Fees and Costs from the Plaintiff.

Dated this 25th day of July, 2017.

United StatesDistrict Judge
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