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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Arnoldo Sergio Martinez-Sanchez,

Petitioner,
No. CV-17-00012-TUC-CKJ

ORDER

V.
United States of America,

Regpondert.

Pending before the Court is the Amded Motion Under 28).S.C. § 2255 to
Vacate, Set Aside or Correct Sentence IReeson in Federal Custy (CV 17-A2, Doc.
1; CR 15-512, Doc. 58Y¥iled by Movant Arnoldo Sergio Martinez-Sanchez (“Martine

Sanchez”). A response (Doc. 8) has been filed.

Procedural Background

On February 21, 2015, Martinez-Sanchezs arrested on immigration charges
the District of Arizona and thereafter ordd detained on a felony complaint file
February 23, 2015. On Madrcl8, 2015 an indictment wafiled charging Martinez-
Sanchez with Reentry of Removed Alien.

On February 5, 2016, UndeStates Magistrate Judgeic&d. Markovich held the
Change of Plea Hearing inghrelated criminal case. Martinez-Sanchez pleaded guilt)

the indictment in CR 15-512 pursuant to agphgreement before the magistrate jud

'Unless otherwise stated, references ta¢ieerd refer to thélings in CR 17-012.
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The plea agreement waived Nlaez-Sanchez’s right to apgleor collateral attack in
challenging his conviction or sentence, Itis waiver did not bar a claim based g

ineffectiveness assistance of counsel. (CB13; Doc. 34, p. 4). On February 22, 201

n
6,

this Court adopted the magidegudge’s findings and accepting Martinez-Sanchez’s plea

of guilty.

On April 15, 2016, Martinez-Sanchez apped before the Court for sentencin
He was sentenced to forty-six (46) monthgrisonment to be followed by three (3
years supervised release.

On June 17, 2016, Martinez-Sanchezeagbgd, arguing that he requested defer
counsel to file an appeal teview the validity of the Removal Order. On September
2016, the Ninth Circuit dismissed the appasluntimely, and noted such a claim shoy
be raised in habeas corpus proceedings.

On January 9, 2017, Marez-Sanchez filed a Motion dar 28 U.S.C. § 2255 to
Vacate, Set Aside or CorreSentence by a Person in Fedi€@astody in CR15-512; the
civil action was designated as CV 17-0Martinez-Sanchez alleged one ground f
relief: he received ineffective assistancelefense counsel when caah failed to file a
notice of appeal as directdry Martinez-Sanchez. The gowenent has filed a respons
(Doc. 8).

| neffective Assistance of Counsel

Martinez-Sanchez states that counsel wafective for failing to file a Notice of
Appeal on his behalf. Generally, to succemd a claim of ineffective assistance (
counsel, a defendant must satisfy a twmng test, demonstrating: (1) deficier
performance, such thabunsel's actions were outsides tivide range of professionally
competent assistancenda(2) that the defendant was pidiced by reason of counsel'
actions. Srickland v. Washington, 466 U.S. 668, 686-90, 405.Ct. 2052, 2064-66, 80
L.Ed.2d 674 (1984).

However, "[i]f a defendant, @n one who has expresslyiwed his right to appeal,
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files a habeas petition aftemgencing and judgment claimingathhe ordered his attorney
to appeal and his attorneyfused to do so," the Court rcaeither holdan evidentiary
hearing or, if the gosrnment does not object, "vacatelasenter the judgment, allowing
the appeal to proceed[.JUnited Sates v. Sandoval-Lopez, 409 F.3d 1193, 1198 (9th Cir
2004); see also Roe v. Flores-Ortega, 528 U.S. 470, 475-76 (2000). The government
asserts there is nothing ithe record tosupport Martinez-Sanelz’s claim that he
requested counsel to file a Notice of Appelhe government contends that Martinegz-

Sanchez never requested, either verbally, avriting, nor through a third party that a

—

appeal be filed in his behalf. Furthermordyireg on the affidavit odefense counsel, had
Martinez-Sanchez requested a Notice of Appea¢ would have been filed immediately
in order to preserve the possibility of &ah The government states that the 2255 motjon

should be denied withut an evidentiary hearing as Naez-Sanchez has failed to me¢t

A4

the prongs of th&rickland test.

Section 2255 requires the district condld an evidentiary hearing “[u]nless th

[1%)

motions and files and record of the case caiekly show that the prisoner is entitled to
no relief.” 28 U.S.C. § 2255An evidentiary karing is usually required if the motion
states a claim based on matters outside doerd or events outside the courtroom.
United States v. Burrows, 872 F.2d 915 (9tkir.1989), citations omittt When raising a
claim as presented in this case, $tveckland analysis has been reduced to a single two-

part question: “did the petitioner instruct lagorney to file a notice of appeal and did

the attorney fail to deso? A “yes” answer to both parts of this question would,|in
principle, determine that Petitioner is entitkedrelief. That questn must be resolved
through an evidentiary hearing3perling v. United Sates, CV08-5198 AHM, 2009 WL
4349810 *3 (C.D.Cal. 2009). #ab, an evidentiary hearing recessary even if a plea
agreement stipulated to a waivof appeal or collateradttack when an ineffective
assistance of cosmel claim is specifically exemptedatta v. United Sates, No.

11CR1100-LAB, 2014 WI14627212, at *5 (S.D. Cabept. 15, 2014). Here, likdatta,

Martinez-Sanchez waived his right to appeal collaterally attack his conviction o

-3-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

sentence; however, the plea agreementmiti bar an otherwise preserved claim
ineffective assistance of counsel. (CR15-512, Doc. 34, p. 8).

A section 2255 motion may also be dmhiby the districtcourt without an
evidentiary hearing only if gfnmovant's allegations, viewagdainst the record, either dq
not state a claim for relief or are so palpablyredible or patentlyrivolous as to warrant
summary dismissal. Id.; see also Watts v. United Sates, 841 F.2d 275, 277 (9th
Cir.1988) (“[a]n ewdentiary hearing is not required e#e the issue of credibility may b¢
“conclusively decided on the basis of dawentary testimony and evidence in th
record”).

Based on the evidence at this tinlee Court finds it cannot be “conclusively
decided” whether or not Mar@z-Sanchez requested courtseefile a Notice of Appeal.
The government has not pointed to any additiaaghority that, inthese circumstances
the Court may resolve the conflict between Martinez-Sanchez’s claim and the affidg
counsel without an edentiary hearing.See Sperling; Perez-Gonzalez v. United Sates,
CV 08-286-S-BLW, 2009 WL 12133 (D.Id. 2009) (existence of contradicting affiday
of counsel did not obviate neémt evidentiary hearing). Th€ourt finds it appropriate to

schedule this matter for an evidentiary hearing.

Appointment of Counsel
Having determined that an evidentiargahing is necessary ithis matter, the
Court will to appoint counsel to assist Martinez-Sanchémited Sates v. Duarte-
Higareda, 68 F.3d 369 (9th Cir.9B5). Martinez-Sanchez is\aged that Roger H. Sigal
will be appointed to represent hinGounsel's contact information is:
Roger H. Sigal
M7 S. Meyer Ave.

TucsonAZ 85701-1406
520.624.6222

Accordingly, IT IS ORDERED:
1. Martinez-Sanchez’'s MotioUnder 28 U.S.C. §8 225% Vacate, Set Aside, o
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Correct Sentence by a Person in FederaldgystCV 17-012, Docl; CR 15-512, Doc.
50) is scheduled for avidentiary hearingn November 13, 2071 at 2:00 p.m.

2. Roger H. Sigal is appointedrapresent Martinez-Sahez in this matter.

3. Counsel for the government shall eesthat Martinez-Sanelz is present for
the scheduled hearing. Counsel may suliemthe Court any matns/proposed orders

that will facilitateMartinez-Sanchez’s presce at the hearing.

Dated this 5th dagf October, 2017.
Honorable C in@(. J@genson

United States District Judge




