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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Elizabeth Williams, No. CV-17-00029-TUC-BPV
Plaintiff, ORDER
V.

Levi Khan, et al.,

Defendants.

Pending before the Court are: (1) Rtdf’'s Motion for Leaw to File a First
Amended Complaint (Doc. 51§2) Plaintiff's Motion toCompel Discovery (Doc. 53);
and (3) Non-Party Arizona Depiment of Child Safety’sMotion to Quash or Modify
Subpoena (Doc. 57). The motions are fully briefed.

l. Factual and Procedural Background

This action arises from the removalRi&intiff’'s children from Plaintiff's home by
the Arizona Department of Child Safety (DC3}laintiff alleges thathe children were
removed after DCS employee Defendant &rlkampas, assistdry Defendant Tucson
Police Department Officers Gary Rosebeokl dames Davis, conducted a welfare che
at Plaintiff's home and discovered marijuanant$ in the home. Plaintiff also allegg
that DCS employee Defendant Levi Khan sdiyuassaulted her. Plaintiff alleges th
following counts against Defendants Camgassebeck, and Davis: illegal search al
seizure in violation of Rarth Amendment rights undet2 U.S.C. § 1983 and civil
conspiracy to violate civitights under 42 U.S.C. § 1985With regard to Defendant
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Kahn, Plaintiff alleges violation of cotiitional due process rights under 42 U.S.C.
1983' Plaintiff also alleges illegal sear@nd seizure policengaged in by “DCS,
Tucson and/or the State of Arizona” inoldtion of the Fourth Amendment under 4
U.S.C. § 1983. (Doc. 1 at 11 82-89.)

Plaintiff, through counsel Patrick BroorAdam Pelz, and Stephen Weeks, filg
the instant action in state court on Decemk6, 2016. (Docl-3.) The case was
removed to this Court on Janydl8, 2017. (Doc. 1.) On June 1, 2017, the Court gran
the request of Plaintiff's counsel Broom aReélz to withdraw. (Doc. 16.) Plaintiff
continued to be represented by Stephen Weea#s. (

On June 14, 2017, the Court held aleRt6 Scheduling Conference and M
Weeks appeared on behalf of Plaintiff. (Doc. 19.) Among the deadlines set 3
scheduling conference, was ttheadline of July 72017 for filing a mtion to amend the
complaint. (Doc. 20.)

One week following the scheduling cordace, Plaintiff’'s counsel Weeks move
to withdraw, and the Court granted the motionJane 30, 2017. (Docg2, 26.) On July
5, 2017, the Court entered an order directirgGlerk of Court to senBlaintiff a copy of
the scheduling order, and the Court advisednBfaithat “that the dates set out in th
Scheduling Order remain in full forand effect.” (Doc. 27 at 1.)

On November 15, 2017, Plaintifildd a Motion for Order Modifying Case
Schedule to extend deadlirfeand she also requested ttra& Court grant Michael Mooré
leave to appear as trial caal. (Doc. 31.) On Decemb8r 2017, the Court extendet
the deadlines as requested by Plaintiff and on December 12, 2017, Mr. Moore ente
appearance. (Docs. 35, 36.)

Il. Plaintiff's Motion for Leave to File a First Amended Complaint

On February 1, 28, Plaintiff, through counsel dbre, filed the instant Motion

! Plaintiff has also filed a pending state dastion against Defendant Kahn. (Doc. 17
6; Doc. 62 at 1-2.)

> With her Motion for Order l_\/ldif?/in% Case Schedule Plaifitdid not seek an extensior|
of the already-expired deadline for filing an amended complaint.
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for Leave to File a First Aended Complaint pursuant to Rules 15(a) and 16(b) of

Federal Rules of Civil Procedure. (Doc.)5Mith the proposed amendment, Plaintiff

seeks to: (1) eliminate her claim againstfddelant Kahn; and (23llege a new count
against Defendant Campas asisgrviolation of P&intiff's right of familial association
under the First and Fourteenth Amendmeatthe United States Constitution. (Doc. §
at 1;see alsdoc. 51-1 at 11 97-100.pefendant Campas oppasklaintiff's Motion to
the extent that Plaintiff seeks tddaa claim against her. (Doc. 58.)

Ordinarily, whether to allow amendmeot the complaint isgoverned by Rule
15(a)(2), which provides that “[tjhe coushould freely give leave [to amend] whe
justice so requires.” Fed. R. Civ. P. I%2a. When determiningvhether to grant leave
to amend under Rule 15, the court showdsider whether: (1)here has been undug
delay, bad faith, or dilatory motive on the paftthe moving party; (2) there have beg
repeated failures to cure deficiencies bgvowus amendments; (8)ere has been undus
prejudice to the opposing party by virtue tbe allowance of the amendment; and (
amendment wodl be futile.Sharkeyv. O’Neal 778 F.3d 767, 774 (quotingomanv.
Davis,371 U.S. 178, 182 (1962)).

However, where, as here, the motion lieave to amend the complaint is file
after expiration of the deadknset in the Rule 16 schedgiorder for seeking leave tg
amend, Plaintiff's ability to amend her colaint is governed byRule 16(b)’'s “good
cause standard”, and not Rule 15(aphnson v. MammotRecreations, Inc.975 F.2d
604, 608, 609 (9th Cir. 1992)See alsd-ed. R. Civ. P. 16{4) (“A schedule may be
modified only for good cause and with thelge’'s consent.”). Thus, “[u]nlike Rule
15(a)’s liberal amendment policy which focusesthe bad faith of the party seeking t

interpose an amendment and the prejudicéh& opposing party, Rule 16(b)'s ‘goo

cause’ standard primarily considers the diige of the party seeking the amendment.”

Johnson975 F.2d at 609. “The focus of theyinry is upon the moving party’s reason
for seeking modification.”ld. The Ninth Circuit has obsesd that “carelessness is ng

compatible with a finding otliligence and offers no reas for a grant of relief.” I.

-3-

the

U

n

D

S
Dt




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

(citation omitted). “The districtourt is given braddiscretion in supervising the pretrig
phase of litigation, and its deasis regarding the preclusive effef a pretrial order . . .
will not be disturbed unless they egitte a clear abuse of discretioll at 607 (internal
guotation marks and citation omitted).

Plaintiff stresses that she was diligenblstaining new counsel after her previol
counsel withdrew and that her new coun¥®s been diligent in digging into the
unorganized and rather disjointed fleind communicating with defense counsel. (Dq
51 at 3.) “[A]s ®on as it became clear to . . . [Plaintiff's current counsel] that the orig
trial counsel had pleaded facts supportingftmilial association claim, but apparentl
overlooked specifically identifying thataim, the Motion was filed.” I¢. at 4.)

To show Plaintiff's lackof diligence, Defendant Carap asserts that Plaintiff
knew earlier about the claim she seeks toramld. Defendant Campas cites stateme
from Plaintiff's previous counsel in May 201fat Plaintiff's “claim was for the alleged

illegal search and seizure and [she] was pekisg a separate claim for the loss of t

children. . . . Instead, shehfpugh previous counseljxglained that the loss of her

children would go tcher damages.” (Doc. 58 at 6 (ogi Doc. 58, Exs. A-1, A-2).)
Defendant Campas also claistse will be prejudiced by tHate addition of the claim.

“Although the existence or degree ¢fejudice to the party opposing th
modification might supply additional reasongdeny a motion, the focus of the inquiry i
upon the moving party’s reasof® seeking modification.”Johnson,975 F.2d at 609
(citation omitted). The exhibits cited by Defendant Campas indicate her awareneg
potential claim for lack of justification fothe removal. Defendant Campas does ¥
assert that she altered her defense becaasdaim had not been alleged. Moreover,
Plaintiff points out, the statements made by previous counsel ticbnstitute a formal
stipulation entered among the partieshis matter. (Doc. 60 at 1-2.)

Plaintiff was without represtation prior to and on thadate of expiration of the

*In a prior declaration, Plaiff's current counsel stated thBlaintiff’'s file that initially
came to him was “incomplete and disorganiZedfld when he contacted Plaintiff's prio

counsel for more complete information, Wwas informed that prior counsel had no other

materials. (Doc. 32 at 16.)
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deadline to file an amended complaint. thifi two months of entering an appearand
and several months before exgion of the discovery deadlifiePlaintiff's current
counsel identified a theory Heelieved was overlooked by Plaintiff's previous coung
and filed the instanitnotion seeking leave to amendetltomplaint. On the instan{
circumstances, the Court finds that Plaintiéis demonstrated go@aduse for modifying
the scheduling ordér.Moreover, the Court finds thitie factors for consideration unde
Rule 15(a)(2) permitting amendmt of the complaint areatisfied. Accordingly,
Plaintiff's Motion for Leave td-ile a First Amended Complairg granted. Plaintiff shall
have fourteen days from the date that tbider is filed to fie and serve the First
Amended Complaint.
[ll.  Plaintiffs Motion to Compel Discovery (Doc. 53) and Non-Party Arizona
Department of Child Safetys Motion to Quash or Modify Subpoena (Doc. 57)

Both motions primarily concern Plaintiffattempt to obtain information redacte
from Plaintiffs DCS file. Tle information was redacted guant to AR.S. § 8-807,
under which all records maimted by the DCS are designatesl confidential. (Doc. 62
at 7.) While a person who is the subje€tDCS records is entitled to access speci
records about herself, A.R.8.8-807(E), she “may not wavthe confidentiality of DCS
information concerning any other person,” ASR8 8-807(Q). The statute sets forth

mechanism, including subtiing documents to the &te superior court fom camera

* When Plaintiff filed the instant motion seeking leave to amied complaint, the
discovery deadline fell on May 15, 2018. o® 35.) The discovery deadline has sin
been extended tdéuly 16, 2018 (Doc. 66.)

> As for Defendant Campas’s contention tRéintiff must also demonstrate excusabEe

neglect under Rule 6(b)(1_)éB), Fed. R. i, to merit a modification of the schedulin
order, theJohnsoncourt did not impose such a reauirent and, therefe, this Court
declines to do so as well. In any event, even if such a showing was required, the
would find it satisfied hereSee Briones v. Riviera Hotel & Casird,6 F.3d 379, 381
§9th Cir. 1997) (quotindioneer Inv. Servs. Co. v. Bmmmick Assocs. Ltd. Partnership

07 U.S 380, 39%1993)) (“the determination [of exisable neglect] is at bottom a
equitable one, taking account of all reletvacircumstances _surroundln% the party]
omission. These include, . . etdanger of prejudice to thepjoosing party], the length of

the delay and its potential pact on judicial proceedings, the reason for the del.ar)]/,

including whether it was withithe reasonable control of the movant, and whether

movant acted in good faith.
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review, when a person seeking DCS informatismot specifically athorized” to obtain
that information. A.R.S. § 8-807(M). Thedected file, consistingf 1,032 pages, was
produced during discovery in Plaintiff's state court case against Defendant Kahn.

62 at 2.) The file, along withther disclosures made by the State, are subject to a

27, 2016 protective order entered in the spateeeding. (Doc. 57, Ex. B.) Under the

protective order, if the parties are unable echreagreement about dissures, the parties
are to submit the disputaedbcuments to the court fon camerainspection and order|
regarding appropriate disclosuréDoc. 57, Ex. B at 2-3.)

After the instant action was removed federal court, counsel for the partie
(which included Plaintiff's prior counselagreed that “discove, disclosures, and
depositions form one case colidd freely used in the other.(Doc. 62 at 2 (citing Doc.
17 at 6).) Plaintiff's current courlseas made aware of the agreenterfid. at 2.)

At the outset, the Court agrees that mléis counsel did not provide the require
certification indicating that he attemptedne@et and confer on the discovery issue pr
to filing the Motion to Compel Discovery.SéeDoc. 62 at 2-4.) Rintiff also failed to
fully comply with Local Rule 37.1(a) of the Local Rsl@f Practice of the District Courf
for the District of Arizona. However, Defenttaalso points out thagven had Plaintiff
properly complied withthe Local Rule, Plaintiff's Motio to Compel is without merit
because the redacted infortioa Plaintiff seeks is irreleant. While the Court does no

condone Plaintiff's counsel'sack of full compliance withthe rules, the Court will

nonetheless address the instant motion. HewedPlaintiff's counsel is advised that he

must comply fully wih the rules governing discovergotions in the event any othe
discovery disputes arise in this action.

In resolving a motion to compel sdiovery, the trial court has “[b]Jroad
discretion . . . to permit ateny discovery, and its decisitm deny discovery will not be

disturbed except upon the cledrskowing that denial of gtovery results in actual ang

® Following withdrawal of Plaintiff's previes counsel from the state case, Mr. Mool
Plaintiff's current counsel in this actions now representing Plaintiff in the stat
litigation as well. (Doc. 57 at 2 n.1.)
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substantial prejudice tihhe complaining litigant.”Hallett v. Morgan,296 F.3d 732, 751
(9th Cir. 2002) (internal quatian marks and citation omitted).

In her Motion to Compel, Plaintiff as$e that the redaet information is
necessary to assess Defendant Campasiigpothat she had probable cause to en
Plaintiff's home on the day Dendant Campas and the defendant officers discovered
marijuana plants. (Doc. 53.) Plaintiff se¢sdentify persons wheeported her to DCS
and the facts Defendant Campas reviewed befongg to Plaintiff's residence. (Doc. 51
at 7-8.) According to Plaintiff, giverDefendant Campas’'seliance on redacted

information in responding to sltovery requests, it was necesdanyPlaintiff to file the

instant Motion to Comgl Discovery and to issue a qdena on non-party DCS. (Dod.

64 at 2.)

Defendant Campas stresses her paositibat she entered the Williams’ hom
based on consent, not probable cause.bc(B2 at 6 (citing Doc. 62, Ex. B).) Thug
“[tlhere is no probable-cause claim hereAnd whether a prior report was latg
unsubstantiated after an investiign is not the relevant issthere. There is simply ng
connection between Williams’ request for unredacted information and the issue ii
case against Campas. Any identities of soeirces of the calls to the Hotline af
irrelevant to Williams’ claim that Campamntered her home unléy[]” given that
Defendant Campas claims to have esdePlaintiff's home*with consent.” (d. at 8.)
The Court agrees witbefendant Campas. At this pagirPlaintiff's Motion to Compel
seeks irrelevant informatiomnd will be denied subjecto reconsideration should
Defendant Campas seek to rely on the rethotformation at issue here in presenting
defense.

Turning to the Motion taQuash or Modify Subpoena, Rule 45(d)(3)(A) of tf

Federal Rules of Civil Prodere requires courts to modifyr quash a subpoena that

among other things, imposes an undue bumerequires disclose of privileged or
other protected matter, if no exception or waiver appliesl. ReCiv. P. 45(d)(3)(A)(iii),

(iv). A decision to quash a civil subpoeisareviewed for abuse of discretioMattel,
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Inc. v. Walking Mountain Prods353 F.3d 792, 813 (9th Cir. 2003)

In responding to the Motion to QuashModify Subpoena, Plaintiff asserts tha
she seeks the information a&levant to the reasonablesseof [Defendant Campas’s
actions under the Fourth Amendment.” (D66 at 5.) However, Defendant Campas
not relying on probable cause to justify heti@ts at issue. Nor has Plaintiff suggests
the relevancy of the inforation to Defendant Campas’'s defense that she obta
consent to enter Plaintiff’'s home.

“IA] subpoena seeking completely itevant information might be quashed &
unduly burdeeome][.]”” Cheatwood v. Christian Bros. Servilo. 2:16-CV-2946-HRH,
2018 WL 287389, at2 (D. Ariz. Jan. 4, 2018) (quotinlyliller v. York Risk Services
Group, No. 2:13-cv-1419 JWS, 20 WL 4230783, at *1 (DAriz. Aug. 27, 2014))see
also R. Prasad Indus. v. Fldtons Envtl. Sols. CorpNo. CV-12-08261-PCT-JAT, 2014

WL 2804276, at *2 (D. Ae. June 20, 2014), (quotingranscor, Inc. v. Furney Charters

Inc., 212 F.R.D. 588, 591 (D. Kan. 2003), (‘tonsidering a motioto quash a subpoena

duces tecum, the court must also consmbether the subpoena ‘is overly broad {
seeking irrelevant information under the sastandards set fortin Rule 26(b)™)).
Moreover, the District Court fothe District of Arizona has also observed that “[t]t
standards for nonparty discovery . . . reguar stronger showing of relevance than f
simple party discovery."R. Prasad Indus.2014 WL 280426, at *2. Under the instan{
circumstances, to the extent that Plaintgéks the unredacted, 1,032-page file from ng
party DCS, the request will piashed as unduly burdensogieen Plaintiff's failure to
demonstrate that the information is relevant.

DCS indicates that in addition to Plaffis 1,032-page case file, it may posse{
undisclosed e-mails related to Plaintiff. d® 57 at 6.) Counsel for Defendant Camp
has been informed abt the e-mails and is gatlimg them for disclosure. Id.)
“[Blecause . . . [Plaitiff's] subpoena was unlimited in timeframe and therefore und

burdensome in that respect, DCS requesas the subpoena be adified to require

" Because the subpoena wile quashed as unduly bersome, the Court need ng
address the parties arguments that disclasyseohibited in light of A.R.S. 88-807.
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production of only those e-mails pertaininghe relevant time-frame for this case—from

the date of the incident at issue in tlugse to the present (December 22, 2014

to

February 14, 2018).” Id.) DCS also requests 120 days to produce the e-mails and tha

the Court allow counsel representing DefemdCampas to make the disclosurel.) (
Although Plaintiff requests e-mails pritw December 22, 2014nd objects to a
120-day deadline for the stilosure, she does not object to permitting Defend

Campas’s counsel to makeethlisclosure. (Doc. 59 at%) The Court will permit

counsel for Defendant @gas to disclose the e-mailstidg from December 22, 2014 to

February 15, 2018. The diesure must be made nddathan July 10, 2018.

For the foregoing reasong, IS ORDERED that:

(1) Plaintiff's Motion for Leave to f& a First Amended Complaint (Doc. 51)
iIs GRANTED;

(2) Plaintiff shall have fourteen (14)yafrom the date that this order is file
to file and serve the First Amended Complaint;

(3) Plaintiff's Motion to CompelDiscovery (Doc. 53) is DENIED;

(4) Non-Party Arizona Department &hild Safety’s Motion to Quash ol
Modify Subpoena (Doc. 57) is GRANTEIN PART and DENIED IN PART. The
Motion is granted to the extent that ceghfor Defendant Campas shall have uitily
10, 2018to disclose e-mails in DCS’s possession related to Plaintiff from Decembe
2014 through February 14, 2018. Thetion is denied on all other issues.

Dated this 15th day of May, 2018.

Bernardo P. Velasco
United States Magistrate Judge
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