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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-17-00114-TUC-DTF
ORDER

Mario Caudillo,
Plaintiff,
V.
Social

Commissioner of

m _ Security
Administration,

Defendah

Plaintiff Mario Caudillo (“Caudillo”) fled this action pursant to 42 U.S.C. §
405(g). Caudillo seeks judicial review affinal decision by th€ommissioner of Social

Security (“Commissioner”). (Doc. 1.) Before the Court are Caudillo’s opening brief,

Commissioner’'s answering brief, and Caudillo&ply brief. (Docs. 22, 23, 24.) The

parties have consented to a decision bearglered by the undersigned United Stal
Magistrate Judge. (Doc. 19.) For the reason set fortowbethe decision of the
Administrative Law Judge will be affirmed.
BACKGROUND

Procedural Background

On September 18, 2012, Cillalfiled an application foiSocial Security Benefits
under Title XVI alleging a disability onset dadé August 25, 20110n April 1, 2013,
Caudillo’s claim was denied at the initial lév®n September 1&013, Caudillo’s claim

was denied on reconsideration. On Febrigr2015, Caudillo anmeled his alleged onse

date to October 1, 2013. On May 26, 20&5hearing was held before Administrative
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Law Judge George W. Reyes (the “ALJOn August 27, 2015the ALJ issued an

unfavorable decision. On Qutier 19, 2015, Caudillo timelyléd a request for review to

the appeals council. On Jamyd9, 2017, Caudills request for review was denied. The

ALJ’s unfavorable decision is the Commaser’s final decision for purposes of thi
Court’s judicial review uder 42 U.S.C. § 405(qg).
Factual Background

Caudillo has a high schoelducation and since gradung high school has neve

generated an annual income greater than $7,700. (Administrative Record (“AR”) 26

70, 227-228, 259.) As a resutaudillo has no past relavawork. (AR 26.) Caudillo’s
more recent earnings derive from automobaeailing work. (AR 68-69, 231-232, 259.)

Caudillo alleges disability from degenerative disc disease, shoulder impairn
asthma, COPD and anxiety. RA258.) A 2001 MRI of Caullio’s cervical and lumbar
spine revealed disc bulging @rprotrusions at multiple levels of his cervical spin

including C6-C7 spondylosis producing moder@esevere right foraminal stenosis ar

disc bulging in the lumbar s at L5-S1. (AR. 432.) 12013, Caudillo was taken to the

emergency room with severe lower back p&R. 601.) His spia was tender from T1
through L5-S1. (AR 602.) An MRI taken on tOber 28, 2013 revealed posterior ridgin
a disc bulge, and bilateral neural forminaterachment related to facet hypertrophy
L5-S1. (AR 606.)

On February 28, 2013, state agency consultative examiner Dr. Marilyn Oren
M.D., opined in part that Calillo was unlimited in his abilityo handle, finger and feel.
(AR 90.) On March 27, 2013consultative examiner Dr. Jerome Rothbaum, M.|
observed absent sensation light touch on the first, s®nd, and third fingers of

Caudillo’s right hand and @onsistent senfian on his left hand. (AR 544.) Dr

Rothbaum opined thaCaudillo could lift 20 poundsccasionally, ten (10) pounds

frequently, could occasionally climb rampailss, stoop, kneel, crouch, crawl, reac
handle, finger, and feel, anshould not work around hdits, moving machinery,

chemicals, or gasses. (AR 546-547.)
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On September 12, 2013, state agewoysultative examiner, L.M.W., M.D.,
opined in part that Caudillvas unlimited in his ability tdvandle, finger and feel. (AR
109.) An MRI taken in 2015 shwved disc bulging at the L5-S1 level with super imposed
right paracentral disc extrusion with gglit caudal extensiomabutting and possible
affecting the right S1 nerve. (AR 698.) Asapplemental hearing held on May 26, 2015,
testifying medical expert DrAnthony Francis, M.D., testé#d that he would assign
Caudillo a medium residual functional capadBFC) with limitatons on exposure to
fumes, dusts, and unprotected heights, afjhatiwould be withinthe discretion of the
ALJ to assign a light RFC based upon “th#her factors.” (AR 42-43.) Dr. Francis

testified:

Well, you know, going through this cha&laimant basically has neck, back

— neck and back pain, he’s got soissues with maybe asthma, although
he’s a smoker. And he’s had this — #addebs, which are basically sort of
like balloons on the lungs that hgvepped and causguheumothoraces. So

| mean that's the identifiable objae pathology. And then we’'ve got
anxiety and possible substance issued. $0.just basicallyneck pain, low

back pain, and then the lung problem, basically he would be at a medium
RFC, you know following Social Security rules which require the
maximum RFC with, you know, possibho unprotected heights and then
limitations on noxious fumes, dusnd that sort of thing.

Id. Dr. Francis did not opine on any limitaticm Caudillo’s ability to handle, finger anc
feel. (AR 39-52.)
The ALJ determined at & Two was that Caudillo’severe impairments are
degenerative disc disease and asthma. Caulii#s not contest this determination. (Doc.
22.) At Step Five, the ALJ determined W@ilo had the residual functional capacity
(RFC) to perform light workas defined in 20 C.F.R. 416.967(b) with the following
limitations:
The claimant is unable to climb laddergp@s or scaffolds, but he is able to
occasionally climb ramps, stairs, usestep stool, and occasionally stoop,
crouch or crawl. He iBmited to occasional bilatal overhead reaching. He

must avoid concentrategkposure to extreme coldibrations, chemicals,
fumes, odors, dust, gases, poor ventlator the like. He must also avoid
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concentrated exposure @zards such as unprotegtheights or dangerous
machinery. The claimant cannot work a fast production environment,
such as the pace of woin a McDonald’'s orIn-N-Out hamburger
restaurant. He is further limited tongile, routine tasksHe is able to
attend and concentrate in two houstc)( blocks of time throughout an
eight-hour workday with the two customary ten to fifteen minute breaks,
and the customary thirty to sixty minute lunch period.

(AR 19.) Relying upon the tiésiony of a vocational expe(VE) the ALJ determined
that Caudillo could perform the jobs oftheer a (1) remnants cutter, Dictionary g
Occupational Titles (DOT) 78@87-150, Light, SVP 1; {2fruit cutter, DOT 521.687-
066, Light, SVP 1; or (3) mail sorter, DP2.687-022, LightSVP 2. (AR 27.)

Issues Raised

Caudillo raises two claims of error. Rir€audillo argues that the ALJ failed t

resolve inconsistencies between the VE&iteony and the DOT. (Doc. 22 at pp. 9-12.

Caudillo points out that thé\LJ's hypothetical to the VE included a restriction {
occasional bilateral overhead reaching ared@OT description of the jobs identified b
the VE require frequent reacly with no mention of whit direction the reaching is
performed.ld. at pp. 9-10. As such, Gdillo argues that there is a conflict between t
RFC and the jobs identified by the DO@. at p. 12. Caudillo alspoints out that the

mail sorter job identified by thVE has a Reasoning Level #fand contends that this

Reasoning Level is inconsistenith the RFC’s restrictioto simple, routine tasks.

Second, Caudillo argues that the ALJ droy assigning “inappipriate weight” to
the opinion of consulteve examining physicia®r. Jerome Rothbaunhd. at pp. 12-13.
Caudillo argues that Dr. Rdbtaum limited Caudil to occasional reaching, handling
fingering and feelingld. at p. 12. He contends thtite ALJ’s failure to include any
manipulative limitations in the RFC (apdrobm occasional bilateral overhead reachin
was errorld. at p. 13.

Caudillo requests remand for further consideration of the evidence. (Doc. 24

6.) The Commissioner argues against both clahesror. (Doc. 23 at pp. 4-16.)
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STANDARD OF REVIEW

The Commissioner employs a five-step sequential process to evaluate S§

DIB claims. 20 C.F.R. 88 404.1520; 416.92@¢ also Heckler v. Camphefl61l U.S.
458, 460-462 (1993 To establish disability the claimibears the burden of showing (1
she is not working; (2) she has a sevetgsical or mental impairment; (3) he
impairment meets or equals the requirersesfta listed impairment; and (4) her RF
precludes her from performing her past rkvo 20 C.F.R. 88 404.1520(a)(4)
416.920(a)(4). At step five, the burden shifo the Commissionailo show that the
claimant has the RFC to perform other wdinlat exists in substantial numbers in th
national economyHoopai v. Astrug499 F.3d 1071, 1074 {Cir. 2007). The step five
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determination is made on the basis of fowtdes: the claimants RFC, age, education and

work experienceld. “The Commissioner can meet []his burden through the testimon
a vocation expert or by reference ttee Medical Vocational GuidelinesThomas v.
Barnhart 278 F.3d 947, 955 {0Cir. 2002). If the Commissier conclusively finds the
claimant “disabled” or “not disabled” at yamoint in the five-step process, she does 1
proceed to the next step. 20 QRF8§ 404.1520(a){4416.920(a)(4).

“The ALJ is responsibléor determining credibility, redeing conflicts in medical
testimony, and for resolving ambiguitieshdrews v. Shalala53 F.3d 1035, 1039 {9
Cir. 1995) (citingMagallanes v. Bower881 F.2d 747, 750 {oCir. 1989)). The findings

of the Commissioner are meant to be conclusive if suppbstesibstantial evidence. 42

U.S.C. § 405(g). “Substantiaiidence” means “more thameere scintilla but less than a

preponderance” of relevant evidence whicheasonable mind might accept as adequ
to support the ALJ’s decisioMoncada v. Chater60 F.3d 521, 523 {9Cir. 1995). The
court may overturn the decisiom deny benefits only “when the ALJ’s findings are bas
on legal error or are not supported by sultséh evidence in theecord as a whole.”
Aukland v. Massanar257 F.3d 1033, 01035%dCir. 2001). This iso because the ALJ
“and not the reviewing court must resolve dmts in the evidengeand if the evidence

can support either outcome, the court may suistitute its judgment for that of th
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ALJ.” Matney v. Sullivan981 F.3d 1033, 1019 {oCir. 1992) (quotingRichardson v.
Perales 402 U.S. 389, 40®1 S.Ct. 1420, 2B.Ed.2d 842 (1971)).
DISCUSSION

Step Five Decision

As mentioned above, Caudillo arguesitthhe ALJ erred irfailing to resolve
inconsistencies between the VE's testimong e DOT. (Doc. 22t pp. 9-12.) Caudillo
argues there is an inconsistency in the me@rrequirement of the RFC and the reachi
requirement of the three (3) jobs identifibg the VE. Caudillo &o argues there is &
conflict between the RFC'’s restriction tangile routine tasks and the mail sorter jg
which has a Reasoning Level of 2. (Doc. 22 at p. 11.)

In opposition, the Commissioner arguestfithat Caudillo waed this issue by
failing to raise it at the hearing. (Doc. a8pp. 4-5.) The Commissioner next argues tf

Caudillo’s argument fails on the merits becaus order for a difference between a VE

testimony and the DOT to be characterizasl a conflict the difference must be

“apparent.”ld. at p. 5.The Commissioner argues tleaiching is not an essential, integra

or expected part of the thrgabs that the VE identifiedd. at p. 6. The Commissionef

points out that the essentiahd integral tasks for a maants cutter include cutting

defective cloth along mairkgs, using hand shea@nd sorting remnantkl. (citing DOT

789.687-150available at1991 WL 681287). Téa essential and integral tasks for a frui

cutter include cutting dried, fresh, caedj or crystallizedruit using a knifeld. at p. 7
(citing DOT 521.687-066available at1991 WL 67421). The essential and integrg
tasks for a mail sorter inclugm®rting bundles, boxes, or lots of articles, reading deliv
or route numbers, placing articles loins, and sorting sacks of maitl. (citing DOT
222.687-022,available at1991 WL 672133). 8ce reaching is not an essential ai
integral part of the jobs identified by tME, any conflict was not “apparent,” and it wa
not error for the ALJ rely pon the testimony of the VE.

The Court disagrees with the Commissiotiat Caudillo waied this argument.
In Sims v. Apfel530 U.S. 103, 108-12 (2000), tikeipreme Court declined to requir
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iIssue exhaustion in social cegity proceedings, noting ¢hinquisitorial rather than
adversarial nature of theqmeedings. 530 U.S. at 110-12afmant did not waive issue
simply because she failed to exhatidefore the Appeals Councilpee also, Lamear v
Berryhill, 865 F.3d 1201, 1206 {SCir. 2016) (“[O]ur law is aar that a counsel’s failure
does not relieve the ALJ of his express duatyeconcile apparent conflicts between tf
vocational expert’'s testiamy and the DOT]I.]” citingZavalin v. Colvin 778 F.3d 842,
846 (9" Cir. 2015)). Caudillo’s coungs failure to question t VE about the potential
conflict between the DOT descriptions and the reaching restriction in the RFC dosg
preclude Caudillo from raising the issue here.

The best source for how a job is pemed is usually the Dictionary of
Occupational TitlesPinto v. Massanari 249 F.3d 840, 845 {9Cir. 2001) (citing
Johnson v. ShalaJe60 F.3d 1428, 1435 {9Cir. 1995); 20 C.F.R. §§ 404.1566(d) an
416.966(d); Soc. Sec. Rul. N82-61). “In determiimg whether an applicant is entitled t
disability benefits, an ALJ may consult a sewrésources, including a VE and the DOT

Lamear 865 F.3d 1205. “Presumably, the opmiof the VE would comport with the

DOT’s guidance.”ld. “But ‘[i]f the expert’'s opinion that the applicant is able to work

conflicts with, or seems to conflict with,dhrequirements listed ithe [DOT], then the
ALJ must ask the expert to reconcile the cohfhiefore relying on thexpert to decide if
the claimant is disabled.ld. (quotingGutierrez v. Colvin844 F.3d 804, 807 t(9Cir.
2016)). (Footnote omitted.)

A conflict must be “obvious or apparent’ trigger the ALJ’s obligation to inquire

further.ld. (citing Gutierrez 844 F.3d at 808). Determinirvghether there is an apparer

conflict requires an examination of the D® listing of job requirements that ar¢

essential, integral, or expectdd. Tasks that are not essential, integral, or expected ¢
of a job are less likely to qualify as appareonflicts that the ALJ must ask abold.
Where the frequency of a task, based @ymmon experience, is “unlikely and
unforeseeable,” there is no aermehen the ALJ does not askrfiaer questions of the VE.
Guiterrez 844 F.3d at 808-09.
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The Court agrees with the Commissionargument that any conflict between th

DOT job descriptions and the VE's testiny was not apparent such that the ALJ

failure to ask the VE aboutdhpotential conflict was not emoReaching is defined as i$

extending arms and hands any directionSeeSelected Characteristics of Occupatio
Defined in the Revised Dictionaof Occupational Titles, AppC; Soc. Sec. Rul. No. 85-
15 (“reaching” defed as “extending the hds and arms imny direction”). When an
occupation requires overhead work, the DOfratave description will explicitly mention
that requirementGoodman v. Colvin2016 WL 4190738, at B.(D. Ariz. 2016) (quoting
Gonzales v. Colvirr013 WL 3199656, aB-4 (D. Or. 2013)).

As mentioned above, there is no mentdroverhead work in the description O

the essential and integral taslor the jobs of remnants tber, fruit cutter ad mail sorter

e

jobs. SeeDOT 789.687-150available at1991 WL 681287 (essential and integral tasks

for a remnant cutter includeutting defective cloth alongarkings, using hand shears

and sorting remnants); DOT 521.687-06&@ailable at1991 WL 674221(essential and

integral tasks for a fruit cutter include cugjidried, fresh, candied, or crystallized fruj

using a knife); andDOT 222.687-022available at1991 WL 672133 (essential an
integral tasks for a mail sorter include sorting bundles, boxes, or lots of articles, re
delivery or route numbers, placing articleshims, and sorting sackf mail). In the
Court’s experience cutting remnants and fruitilgaypically performed at or about waig
level and sorting sacks of mail would typicatigrformed at or below shoulder level.
The out of district caserelied upon by Caudilloywhite v. Colvin 2016 WL
4402798, at *5 (C.D. Cal. 2016) ahtarrison v. Colvin 2016 WL 1258447, at *3 (C.D.
Cal. 2016), are not controlling. Additionall§utierrezwas not cited in either case. Aftg

the Ninth Circuit’s decision iGutierrez this Court is obligatetb determine whether the

frequency of a task (in this case, bilatevaerhead reaching) is such a common Td
uld

obvious part of being a remnants cutter, frutteuand/or mail sorter that the ALJ sho
have recognized a potential conflict ancestioned the VE aboutehpotential conflict.

See Gutierrez844 F.3d at 807. In light of the degtion of the jobs as set forth in th
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DOT and the Court’s commorxgerience, the Court deterneis that frequent bilatera
overhead reaching is amnlikely and unforeseeable past performing the jobs of
remnants cutter, fruit cutter amaail sorter. As such, the Cauwtetermines that the ALJ
did not err in failing to redwe an alleged apparent ctiof between the DOT and the
three jobs identified by the VE.

The Court also rejects Calid's claim that tre mail sorter job, with a Reasonin
Level of 2, is inconsistent with the RFC’sstection to simple, routine work. As pointec
out by the Commissioner, iZavalin v. Colvinthe Ninth Circuit determined thalf
Reasoning Level 2 was consistavith a claimant’s limithon to simple work. 778 F.3d
at 847 (“Level 2 ‘appears more consistent’ thavel 3 for a claimant limited to simple
routine tasks[.]” quotingHackett v. Barnhart395 F.3d 1168, 1176 (10Cir. 2005)).
Caudillo does not addreZavalinin his reply brief. (Doc. 24 at pp. 2-3.) Furthermor
any error in the ALJ identifmig the mail sorter job as appropriate for Caudillo
harmless because the other two jobs identifig the Commissioner are rated as having
Reasoning Level 1 and both tifese jobs are available significant numbers in the
economy.SeeDOT 789.687-150 (renamts cutter); DOT 521.687-066 (fruit cutteBee
Molina v. Astrue 674 F.3d 1104, 1115 9Cir. 2012) (“[A]Jn ALJ’s error is harmless
where it is inconsequential to thiimate nondisability determination.”)

The ALJ’s determination at Step Fiesupported by substantial evidence.

Dr. Rothbaum’s Opinion

As mentioned above, Caudillo’s seconldim of error is that the ALJ gave
“inappropriate weight” to a portion of camgative examiner DrJerome Rothbaum’s
opinion. Caudillo contends that Dr. Rothinais opinion thatCaudillo could only
occasionally handle, finger and feel could obé/rejected by the AL providing specific
and legitimate reasons supfeal by substantial evidence. (Doc. 22 at p. 12.) Caud
argues that the ALJ failed fwovide the required spdici and legitimate reasonkl. at p.
13.

The Commissioner argues against any ecotending that substantial evidend
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supports the RFC and that medical opinidhat predate the alleged onset date
disability (as Dr. Rothbaum’does) are of limited relevancéoc. 23 at p. 10.) The
Commissioner also contends that the ALJ oeably rejected some of Dr. Rothbaum
limitations and the ALJ is not required to itec‘'magic words” in doing so, as long a
this Court can draw specific and iggate inferences from the findingsl. at p. 11. The
Commissioner also argues that even if theJAtred (which it does not concede) ai
error is harmlesdd. Relying uponTreichler v. Comm’r of Soc. Sec. AdmiA75 F.3d
1090, 1099 (8 Cir. 2014), the Commissionargues that “an error in failing to proper
reject limitations from an acceptable mmali source may be harmless if the medig
opinion was ‘inconsequentiab the ultimate nodisability determination...or if the
agency’s path may reasonably be discerneeh évthe agency exgins its decision with
less than ideal clarity.’Id.

An ALJ must consider and weigh the opinion evidence of record. 20 C.

416.927(b). The ALJ is responsible forsoésing conflicts inthe medical record,

including conflicts amongphysicians’ opinions.Carmickle v. Comm’r of Soc. Seg.

Admin, 533 F.3d 1155, 1164 {<Cir. 2008). When the medicavidence is in conflict the
ALJ’s conclusion are given greater deferersee, e.g.Bayliss v. Barnhart427 F.3d
1211, 1216 (8 Cir. 2005).

Dr. Rothbaum was the oniyedical examiner to restti Caudillo to occasionally
handling, fingering and fe@lg. As mentioned above, nathof the two state agency
medical examiners, Dr. Orenstein and. .M.W., imposed such a manipulativ
restriction. (AR 91, 111.) There is also noid®nce in the recordhat the testifying
medical expert, Dr. Francis, recommendeg such manipulative restriction.

The Court fails to see ¢hsignificance of Commissioris first argument that the
ALJ properly assigned reduced weight Bo. Rothbaum’s manipulative limitations
because his opinion was rendered prior #® dmended onset date. Dr. Orenstein’s 3

Dr. L.M.W.’s opinions (like D. Rothbaum’s) were also regietd prior to the amendec

onset date of October 1, 2018ee AR 91 (Dr. Orenstein, opinion rendered April 1
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2013); AR 111 (Dr. L.M.W.,opinion rendered September 12, 2013); AR 547 (I
Rothbaum, opinion rendered March 27, 2013).

The Court agrees with the Commissionergument that any error by the ALJ i
failing to assign full weightDr. Rothbaum’s limitationof Caudillo to occasional
handling, fingering and feeling lErmless. Errors in social security cases are harmle:
they are inconsequential to thitimate nondisability determinatioMolina, 674 F.3d at
1115; Stout v. Commr of Soc. Sec. Admib4 F.3d 1050, 1054 {9Cir. 2006). As
pointed out by the Commissioner, the medicatience contained in the administrativ
record after October 1, 2013 (the amendadet date) does netpport a manipulative
limitation such as that proposed by Rothbaum. For example, in October 201
Caudillo was examinetly Dr. Rosanna Nicoletti, \D., on the recommendation of hi

counsel, after complaints afeuropathy. (AR ®4.) Dr. Nicoletti noted cervical sping

abnormalities but made no corresponding Kamis. (AR 635-636.) On August 12, 2014,

Caudillo presented to the emengg room with right lower qudrant pain and there is ng
indication in the record that he reported any numbness or tingling in his U
extremities. (AR 629 In October 2014, D Nicoletti did not indicge any positive neck
findings on her examinatiofAR 627.) In November 2014, Caudillo colamed of neck

pain and a physical therapist noted reducedeaof motion as well as hypersensitivity to

any palpation. (AR 611.) Odanuary 27, 2015, visit torDNicoletti, Caudillo is not

recorded as having raised numbness or tiggbf his extremitieas an issue and ar

examination of his cervical spine was notartaken. (AR 704.) On April 3, 2015, Dr

Kurt Schroeder, M.D., recorde@audillo’s chief complainas being “discuss meds fo
back.” (AR 702.) Dr. Schroedeecorded Caudillo as havirgg“little bit” of degenerative
joint disease in his cervicabine. (AR 700.) Dr. Schroedgs examination revealed full
motor strength and his sensdiryding were unremarkabléd.

In reply, Caudillo doeshot dispute the ev&hce in record Huargues that a
determination that any error by the Allas harmless would run afoul of the rul

prohibiting post hocrationalizations announced 8EC v. Chenery332 U.S. 194, 197
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(1947). The Court disagrees. Although it igetrthat this Court’s review of the ALJ’Y
decision is generally constrained the ALJ’s reasoning, the rule @henerydoes not
preclude a harmlessror analysisSee, e.g., Bray v. Comm’r of Soc..SB64 F.3d 1219,
1226, 1227 (9 Cir. 2009) (determining distt court had run afoul ofCheneryin
determining the issue of whether claimant hadsferable skills but, as to another issuy
district court did not error irtoncluding that any error biype ALJ in discounting the
claimant’s testimony was harmless).

The Court is not rationalizingyost ho¢ that the reason the ALJ gave limite
weight to Dr. Rothbauta opinion is becausef the other medical édence in the record.
Rather, the Court determindéisat any error on the part déthe ALJ in failing set forth
specific and legitimate reas® for assigning limited weight to Dr. Rothbaum

manipulative limitations is harmless in lightthe overwhelming naical evidence in the

record that does not suppatich a limitation. In lightof the medical evidence aftef

October 1, 2013 and thatitteer Drs. Orenstein, L.M.\W nor Francis imposed such
manipulative restriction, any erran the part of the ALJ ifailing to set forth specific
and legitimate reasons forssagning limited weightto Dr. Rothbaum’s opinion is
harmless.

CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that the decision of the Administrative Law Judgel|i

affirmed.

IT IS FURTHER ORDERED that the Clerk of the Qot shall enter judgment
accordingly and close this case.

Dated this 28th day of June, 2018.

Honorable D. Thomas Ferraro
United States Magistrate Judge
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