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FOR THE DISTRICT OF ARIZONA

Terry Orsburn No. CV-17-00296TUC-EJM
Plaintiff, ORDER
V.

Commissioner  of  Social  Securit)
Administration

Defendant

Plaintiff Terry Orsburn (“Orsburn™) brought this action puastito 42 U.S.C. §
405(g) seeking judicial review of a final decision by the Cassianer of Social Security|
(“Commissioner”). Orshurn raises three issues on appeal: 1) thenisthative Law
Judge (“ALJ”) failed to weigh treating physician Dr. Foote’s opinioB) the ALJ’'s
residual functional capacity (“RFC”) assessment is not suppbytetibstantial evidence
because the ALJ failed to follow the treating physician ruhet 3) the ALJ failed to
provide clear and convincing reasons for discounting Orsbtgatsnony regarding her
functional limitations. (Doc. 1)3

Before the Court areOrsburris Opening Brief, Defendant’s Response, al
Orsburns Reply. (Docsl13, 14 & 15. The United States Magjrate Judge has receive
the written consent of both parties and presides over thisptaisaant to 28 U.S.C. §
636(c) and Rule 73, Federal Rules of Civil Procedure. For the redstes selow, the

Court finds that this matter should be reversed and remanded for fudthanisirative
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proceedings.
. Procedural History

Orsburn filed an application for Social Security Disability Insurance al
Supplemental Security Inconan June 24, 2013(Administrative Record (“AR”)87).
Orsburnalleged disability beginning on October 17, 20ddsed orpain in her neck,
back, shoulder, hip, and left leg, anxiety, asthma, and migraiA&s88). Orsburns
application was denied upon initial review (AR) and on reconsideration (AR 128
hearingwas held on January 5, 20{AR 59), after which ALJMaryAnn Lunderman
found, at Steg-our, thatOrsburnwas not disabled becauske could perform her pas
relevant work as a production coordinatgrgenerally performed. (ABD). The ALJ also
made an alternative finding at Step Fthat Ord&urn could perform other wordxisting
in the national economyAR 30-31). On April 27, 2017the Appeals Council denieg
Orsburns request to review the ALJ’s decision. (AR 1).

Orsburns date last insured (“DLI") for DIB purposes is March 30, 20AR 87).
Thus, in order to be eligible for benefil®rsburnmust prove thashe was disaleld
during the time period of haalleged onset date (“AOD”) dDctober 17, 2011 and he
DLI of March30, 2017

[I. Factual History

Orsburnwas born ordJune 21, 1959making her 52at the AOD of hedisability.
(AR 87). She has past relevant work as a shagel, production coordinatorand
production office managefAR 245).

A.  Treating Physiciars

On February 24, 2011 Orsburn saw Dr. Barron for right shoulder andpa@tk
after falling at work. (AR 331). On exam she had full ROM right shoukteength 5/5,
neck tenderness but full ROM, and negative Neer and Hasvkigh. (AR 332). Dr.
Barron assessed sprain and strain of shoulder and upper arm, and redethPé. (AR
332).

! While Orsburn’s AOD is October 17, 2011, the Court has revieweetirety of the
record in this matter, including the records preceding this date.
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On April 7, 2011 Orsburn saw Dr. Barron for upper limb tingling, fatigue, 4
weakness. (AR 329)0n exam she had full ROM right shoulder, strength 5/5, n
tenderness buufl ROM, and diminished motion and diffuse tenderness of thaced
spine. Dr. Barron assessed sprain and strain of shoulder and upperdmeckrsprain
and strain. (AR 329).

An April 19, 2011 MRI of the cervical spine showed mid and lowevical
degenerative findings with mild canal stenosis and ventral ttattgéning at C4/5 and
C5/6. (AR 309). An MRI of the thoracic spine showed degenerativenfisdncluding
right foraminal disc herniation at T2/3 and severe right foramiamabwing at T3/4. (AR
311).

A June 6, 2011 letter from Dr. DiGiacinto notes that Orsburn fellosk @wndhad
severe pain in her shoulder and lower back, and that she cahtmweork. (AR 334).
Her MRI showed chronic degenerative changes without acute dis@then. On exam,
she had excellent strength in upper and lower extresngnd normal reflexes, positiv
SLR on the left, and minimal percussion tenderness in the intraacapgion.

A June 15, 2011 MRI of the lumbar spine showed multilevel disertagtio
and slight retrolisthesisminimal annular bulge at T2l and mild annular bulge af
L1/L2. (AR 305).

On June 24, 2011 Orsburn saw Dr. Chapman for lower back, neck, arphiarm
(AR 323). She described her neck pain as dull, aching, throbbing, ampj 8H.0 on
average and 10/10 at worst. Her neck pain radiates into her sfoaldd arms and
causes numbness. She also has back pain, 9/10 on avexagssaciated with walking,
sitting, and standing. Examination showed normal gait, cerR€M 50 degrees flexion
(normal 50), 40 degrees extension (normal 60), 50 degrees left rq@@iormal), and
50 degrees right rotation (80 normal), bilateral uppéreexty strength within normal
limits, positive Spurling’s test, and normal sensation and reflekr. Chapman’s
impression was cervical disc disorder without myelopathy amdiaal radiculopathy,

and Orsburn received a steroid injection. (AR, 33411).
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On August 2, 2011 Orsburn saw Dr. Chapman for a follow up. (AR 321).
reported the steroid injection helped 40% for 3 weeks and that cyrhetlpain was
25% better. Orsburn rated her pain 7/10 and said thetiorjereduced the numbness. D
Chapman assessed cervical disc disorder without myelopathgeavical radiculopathy
and recommended she take pain medications as needed.

A September 8, 2011 letter from Dr. DiGiacinto states that Orsburn
continuing to work bt had neck and lower back paind paresthesias in the hands. (A
333). He recommended chiropractic treatment and acupunahdeajoted she had som
improvement from the epidural shot in her neck and recommendedradsajection.

On September 16, 2011 Orsburn saw Dr. Chapman for a follow up and deg
pain with variable intensity, currently 8/10. (AR 344). Slescribed &r pain as constant
and improved with medications. Dr. Chapman noted she was “da@tigor some time
and recently had a return of pain.” He administered another ime¢A& 345).

On September 27, 2011 Orsburn had an evaluation fpuacture. (AR 34). She
reported chronic neck pain radiating to the arms and hands, s@aed/10 and usually
4/10. Her back pain was 5/10 on average and 8/10 at worst. Sheeptsted left
shoulder pain and bilateral knee pain. She received treatmei@stober 60ctober 20,
and November 122011, and January 12, 201@AR 307, 312359, 366.

An October 17, 2011 progress report from Dr. Barron opined that Orsburn |
100% temporary impairment and could not return to work. (AR 3Dfigburn reported
numbness in her left thigh and tingling in her left arm and harfd.3@2). On exam she
had full ROM in the right shoulder, strength 5/5, neck tendernesfulhtROM, and
diminished motion and diffuse tenderness in the cervical s(hfe302).

A November 17, 2011 progress report from Dr. Barron opined that Orsbdita
100% temporary impairment and that she could not return to wadube she had tod
many symptoms. (AR 297). Orsburn reported left neck, shoulder, and legvgain.
(AR 298). On exam, she had diminished motion and diffuse teeslenn the cervical

spine, positive Spurling’s maneuver with radiating radicular ,pand weakness. (AR
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298).

On December 15, 2011 Orsburn sBw Chapmarand reported pain 9/10 in he
neck, back, and arms, and numbness in her left arm and leg. (AR 319). She
acupuncture helped with the pain but not the numbnes&x@m, the lumbar parasping
muscle was tender to palpation, negative SLR bilaterally,sttEngth 5/5, positive
Spurling’stest, and normal strength in upper extremities. Dr. Chapman atsessieal
disc disorder without myelopathy, cervical radiculopathy, lunthsc disorder without

myelopathy, and lumbar radiculopathy. (AR 320).

On January 12, 2012 Orsburn saw Dra@man for a follow up and reported he

pain had worsened. (AR 357). She reported numbness and a burningsasthe left
side of her body, a cringing feeling in her spine, and carrying hebjgcts caused 3
buzzing and itching sensation in her arms, especially the left.

On January 31, 2012 Orsburn saw Dr. Chapman for a follow up and reporteg
pain was constant with the same intensity. (AR 361). Her neckv@snnumbing and
burning, 8/10, and radiating into the left side of her face and arnmddd& pain was
sharp and aching, and aggravated by sitting, standing, dkohgveDr. Chapman noted
she had a positive response to the last injection ancheslened another one. (AR 361
63).

On February 23, 2012 Orsburn saw Dr. Chapman and repbeeajection helped
80% and currently her pain was 30% better and a 5/10. (AR 365).

A February 23, 2012 progress report from Dr. Barron states that Orsiunotc
return to work because she is still symptomatic. (AR 293). Orsbuanteeptingling in
the left side of her body and neck pain. (AR 294). On exam,hstiefull ROM in her
right shoulder and neck, 5/5 strength, neck tenderness, and gtiednimotion and
tenderness in the cervical spine. (AR 294).

On April 30, 2012 Orsburn saw Dr. Foarad reported numbness on the left si
of her body, itching and burning sensations, twinges, and diffititing her left arm.

(AR 485). Findings on exam included: some decrease in neckorotat the left but

state
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otherwise normal ROM cervical spine; some giva/ on muscle strength testing on the
left but no true weakness; diminished but symmetrical temdfi@xes; normal sensory
and coordination; normal flexion lumbar spine; and pain \w#ssive ROM of left
shoulder and left hip, but motion not limited. (AR 486). Drofeds assessment was that
her symptoms indicated neck and left arm pain, backleit hip pain, and headaches.
(AR 487). He refilled her prescriptions and recommended PT and atupain

On May 7, 2012 Orsburn had a physical therapy evalua{idR 284). She
complained of thoracic region pain, 9/10, reported the left siderdiddy felt different
and less sensitive, and that she could sit for one hour. The thenapesl that the
evaluation findings were mixed because considerable energy \yaserk to keep
Orsburn focused. (AR 285). He stated that for the most part, neithecaterer lumbar
spine active ROM testing reproduced her complaints of pain, teattgeof strength
testing on the left side were questionable, and that screenitigHbtouch testing was
unreliable because Orsburn flatly stated that her entiredefiigas different, even before
beginning the test. (AR 285).

A May 8, 2012workers’ compensation fornstates that “Dr. Foote continues her
off-work status, not ten off work by Dr. Foote.” (AR 494)Another workers’
compensatioriorm completed by Dr. Foote on May 30, 2012 states that Orsburn has :
5% temporary impairment based on the nerve study showing mild campaél
syndromé and that she cannot return tonlwdecause of ongoing pain. (AR 500). The
fax cover sheet states that “Dr. Foote supports the 60% disathikydy in place by Dr.
Alton Barron in New York. The 5% is in addition.” (AR 495).

On August 3, 2012 Orsburn saw Dr. lbrahimi for left side boess and
weakness, headaches, and back pain. (AR 399). Findings on eXadedhneck supple
with full ROM, strength 4/5 left arm and leg, left foot drop 4/5 withalieess with

inversion and eversion, reduced sensation left shoulder alfidreflexes bihterally

> A May 29, 2012 needle exam showed mild carpal tunnel in thapetr extremity, and
gh9e4)left lower extremity was normal with the exception odeath tibial Hreflex. (AR
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symmetrical, and gait leaning to left side. (AR 400). Dr. Ibrahimisseskdisplacement
of cervical and lumbar and intervertebral disc without myelgpadisturbance of skin
sensation, and thoracic or lumbosacral neuritis or radiculitis. (AR 40

An August 3, 2012 note from Dr. Moher states that Orsburn had uredar his
care and was 100% disabled for at least 12 months. (AR 336).

On August 14, 2012 Orsburn saw Dr. Berens for an initial consultatiéh369).
She reported chronic pain for years, worse with exertion, atidrbn a supine position
(AR 381). Findings on exam included motor strength 5/5, abndR@all, facet loading
positive, SLR negative, and abnormal gait. Orsburn repated injections were
effective atreducing her synmtpms and Dr. Berens recommended she receive ano
one. (AR 38283).

An August 21, 2012 PT progress report notes that Orsburn met her fbelag
independent with her home exercise program and sleepinguviiiecomfort, and that
she substantially met her goals of standing and performing ddilytias for 30-45
minutes and walking for 3@5 minutes, although her pain level varied from day to d
(AR 276). The therapist noted that her cervical and lumbar spineetirshhbulder ROM
varied widely from treatment to treatment. (AR 277).

On September 7, 2012 a PT discharge summary notes that Orempleted 24
sessions and partially met her goals to increase left shouleatien, demonstrate
cervical spine active ROM within functional ranges, and destnate lumbar spine active
ROM within functional ranges with a-8/10 complaint of pain. (AR 2#39). Orsburn
did not meet her goal to tolerate daily activities with minimaiplaints of pain and
reported she could only tolerate a position or activity for atdsharation before pain
forced her to stop. (AR 279). The therapist noted that while she reépaie as high as
9.910 at her last session, she could tolerate her home exercisenprogti@r and a
limited period of swimming. He also noted that her left aifitbet orthosis “made a
remarkable improvement in her gait sequence, eliminatndelft footdrop and notably
decreasing her LBP and left LE pain.” The therapist opined thdid@Toffered her the

ther
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most it could and recommended a team pain management dpproac

A December 6, 2012 progress report from Dr. Barron opined that Orsburn |
100% temporary impairment and that she could not return to vem&ulse she was stil
very symptomatic. (AR 289). Orsburn reported that her left siderdfday still felt like
she had a stroke and that PT only provided temporary relief. (@0. 2n exam,
Orsburn had diminishednd painful neck ROM, positive Spurling’s maneuver a
radiating radicular paingand left shoulder weakness with internal and external rotat
and mildly diminished motion due to pain. (AR 290).

On December 11, 2012 Orsburn saw Dr. Chapman for a falfpwn neck pain
and a cervical injectian(AR 316-17). She reported pain 10/10 and described it
stabbing, burning, sharp, aching, and dull, and said that anymmeovecaused pain ang
that it improved with injectiongAR 316). On exam, Orsburn had amat gait, strength
5/5, positive Spurling’s test and facet loading maneuvers, aact sgnsation and tendo
reflexes. (AR 316). Cervical ROM flexion was 30 degrees (normal %@n&on 15
degrees (normal 60), left rotation 45 degrees (normal 80), and right moB&tidegrees
(normal 80).Orsburn received another injection. (AR 369).

On March 4, 2013 Orsburn saw Dr. Schroeder for a neurology consult. (AR !
Findings on exam included normal strength, reflexes, and sems&ir. Schroeder
assessed mai degenerative changes to the cervical spine, “certainlyingpthere to be
addressed from a surgical manner.”

On March 25, 2013 Orsburn saw Dr. Ibrahimi for a follow up. (AR 403). Fydi
on exam included neck supple with full ROM, left arm and tegngth 4/5, left foot drop
4/5, reduced sensation left calf and shoulder, and gait leanileft.t¢AR 404-05). Dr.
Ibrahimi noted Orsburn had a good response to the injectiongilbutasl significant
residual pain. (AR 405).

On March 28, 2013 Orshmirsaw Dr. Berens for an injection. (AR 386). She
reported partial benefit for a few months from her last injection. 88R). On exam,
motor strength was 5/5, ROM abnormal, SLR negative, and gaiahdir 386).
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A June 5, 2013 MRI of the left hip showed “tiny focus of intermed&gnal
within the superior labrum, coronal PD 11 of 21.” (AR 398).

On June 27, 2013 Orsburn saw Dr. Berens for another mje¢fAR 388-89). She
reported excellent relief and /0% benefit for the past few months since her I
injection.

A September 9, 2013 note from Dr. Moher states that Orsburbeeasunder his
care for chronic pain syndrome and disc disease/arthritis; teymspare chronic and
expected to last more than one year. (AR 413). He opined thatr®rshuld sit for one
hour at a time, no more than four hours a day; stand for 15 minutetsnag, axo more

than four hours per day; walk for 15 minutes at a tinoeqiere than 2 hours per day; lif

and carry no more than 10 pounds; and may be limitedontentration/persistence

secondary to pain/fatigue.

On July 23, 2014 Orsburn saw Dr. Berens for her neck pain. (AR 423). She

significant relief for about six months after her injection in Junt32®ut moderately
severe pain for the past few months. Dr. Berens administered anogaion. (AR
424).

On November 11, 2014 Orsburn saw Dr. Ibrahimi for numbness in her @&Ris
521). Findings on exam included neck supple with full ROM, left ana leg strength
4/5, left foot drop 4/5, reduced sensation left calf and shouldezxesflsymmetrical, and
gait leaning to the left. (AR 522Pr. Ibrahimi noted Orsburn had good response
injections but still had significant residual pain. (AR 523).

An August 14, 2015 letter from Dr. DiGiacinto notes that Orsbuported
restricted activity because of neck and back pain, restricted ramgetion, and wore a
foot brace but still had discomfort walking. (AR 555). On examlsdk pain with neck
rotation, back pain with left SLR, loss of sensatiord ararked weakness in dorsiflexio
in the left foot. He opined she had a permanent marked partiailitysab

On September 23, 20X8rsburn was seen by NP Young and reported joint pd

swelling, and stiffness, and left side nerve pain and yssallAR 535). On exam she ha
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very limited ROM of the neck without pain, ataxic gait, and sjtier3/5. (AR 536)NP
Young assessed low back pain, chronic back pain, neck pain,cakmess.

An October 29, 2018RI of the espine showed multilevel spondylosis imet
cervical spine with moderate canal stenosis ab@hd C56 and mild to moderate cang
stenosis at C&, ventral cord contouring at €1 C56, and C67, and multilevel
foraminal stenosis. (AR 545).

An October 30, 201%orkers’compensation form frordr. DiGiacintostatedthat
Orsburn had not reached maximum medical improvement and stilhéek and back
pain. (AR 528). He opined that she could do less than sedenbaky and could never
lift/carry, push/pull, climb, kneel, bend/stoop/squat, reach ovdrbeat/below shoulder
level, or operate machinery, and could occasionally sit, starkl, evadrive. (AR 529).

On November 11, 2015 Orsburn saw NP Young for a follow up. 388). On

examupper andower extremity strength were equald gait steady. (AR 539).

On November 17, 2015 Orsburn saw Dr. Berens for an injection. (AR B46)|

noted she had she had several months of relief after her last imjecbecember 2014.

On December 17, 2015 Orsburn saw NP Young to complete paperwanlkerfo
disability claim. (AR 540). On exam her gait was steady, left @ffpand right grip 4/5.
The assessment was cervicalgia, low back pain, and pain inrteft(AR 540). NP
Young assessed the following limitations: never lift wieft hand and occasionallit
0-5 pounds wittright; stand for one hour; sit for 30 minutes; never clibdance, stoop,
or crouch; occasionally bend, kneel, and crawl; and occasiamath, feel/handle, ang
push/pull only with her right hand. (AR 5381).

B. AgencyConsulting Physicians

On October 28, 2013 Dr. Sanchez completed a consultativéglegaal exam
and medical source statement. (AR4-17). He opined that Orsburn’s symptoms we
mild and moderate and consistevith someone experiencingyaho-social stressors ang

difficulties related to medical problems and pain. (AR 417).
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C. State Agency Reviewing Physicians
On October 3, 2013 DDS physician Dr. Goodrich made an initial detation
that Orsburn was not disabled. (AR 98). Dr. Goodrich complatB#C assessment fo

light work with the following limitations: occasionallyfti20 pounds, frequently lift 10
pounds, stand and walk for 6 hours, sit for 6 hours, unlimited pushing and pu
occasionally climb ramps, ladders, and stairs, occasionally,stowel, crouch, and
crawl, frequently balance, limited overhead reaching, anadl aomcentrated exposure tq
hazards. (AR 9496).

On reconsiderationQrsburnwas again found not disabled &farch 11, 2014.
(AR 128. DDS physician DrwWoodardmadesubstantlly the same RFC assessment
Dr. Goodrich except crouching was limited to frequently and Dr. Woodard fawund
environmental limitationd AR 124-126).

D. Workers’ Compensation

In a decision by the State of New York WorkeZgimpensation Board, Judge Pe
stated that she could not credit Dr. Moher’s finding that Orsburnahidal disability
because the clinical findings were limited to muscle spasm, lafdfop, and decreaseq
left leg strength, and the clinical diagnostic testing from dotfore and after the
workplace injuries indicated only degenerative findings. (AR).190dge Peel further
stated that she could not credit Dr. Eskayerbach’s finding of no disability because sh
failed to consider Orsburn’s subjective complaints of painJudge Peel concluded th3
Orsburn had a mild degree of disability and awarded benlefits.

E. Plaintiff's Testimony

On a Function Report dated September 24, 2013 Orsburn reported that she
her days resting, watching tv, and going to doctor appointments2g8IR She cannot

work or perform daily living functions without pain and discomfort. (RR9). She is

able to prepare her own meals and does housework with freopeaikis between chores.

(AR 230). She cannot drive but caide in a car and shop in stores. (AR 231). H

hobbies are reading and watching tv but she takes frequent bexaksse she can't sta)
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in the same position for long. (AR 232). Her injuries affect her abilitifttcsuat, bend,
stand, reach, walk, sit, and kneel, and she can walk % a block beé&mtma to rest for
1-2 minutes. (AR 233). She uses a brace daily that was not prescribedbbtoa (AR
234).

At the hearing before the ALJ, Orsburn testified that she is tabtiive “with
difficulty sometimes.” (AR 68). She uses her right hand because her leftarses gain
if she lifts it over a certain level, looking over her right shoulderrablpmatic, and
sometimes her arms go dead and she has to pull off the road. Skeel \&sr& stagehang
since she was 17 but had to stop working due to her igjuifR 69). She received
workers’ compensation for a period of time. (AR 70). She also worked as agtmdu
manager but would not be able to do a similar job at a law firm behe could noits
for that many hours at a computer. (AR-79).

Orsburn testified that she was unable to work because she hagkisaoal the
entire left side of her body, sitting and standing for any amount ef ¢amuse her pain,
she can't lift anything, and if sHits a grocery bag with too much weight she pays fof
for days and spends many hours reclined on ice bags and takmgilters. (AR 70).

She can lift no more than five pounds but cannot lift anything nathieft side because i

makes her arms go dead. (AR-72). She can sit and stand for 15 minutes before i

causes pain and problems. (AR 72). She can walk about the |dngtfootball field,

leans on a cart when grocery shopping, and takesofdbseaks on benches. Wearing

tight high cowboy bots work as a brace for her, and in the summer she wears a leg
for her left foot paralysis and left foot drop. (AR-73). She also wears a sacral belt a

uses a back brace on bad days. (AR 73).

Orsburn spends her days managing her pain. The wafigter skull causes sping

problems so she lays in a recliner on tops of ice packs, used% Machine on her foot,

and uses an inversion table. (AR 73). She used to train horses &nal dog training

)

course, but she can’t do those things now. (AR 3h% does volunteer as a docent at the

Z00 because it has a lot of benches where she can sit down taaddrésshe’s having a
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bad day she doesn’t have to go. (AR-74). She attempted to volunteer at the humsa
society but she is afraid if the dogs react she will end up crip&75).

F. Vocational Testimony

At the hearing before the ALJ, Ruth Van Fleet testified as aionehiexpert. She

stated thaOrsburn’s past work as a stagehand was classified as heawkided, and
her work as a productionoordinator and productionffice manager was light ang
skilled. (AR 79).

The ALJ askedvan Fleetto assume an individual wit@rsburn’s education ang
work experience with the following limitations: light exertad work, occasionally
climbing ramps, stairs, ladders, ropes, and scaffolds, frequentlycleamccasionally
stooping, kneeling, crouching, and crawling, overheadhiegcbilaterally limited to
frequently, and avoid hazards, machinery, and heights. (AR 79)FMan testified that
such a peson could do Orsburn’s past work as a production coordinator asr@argy
performed. (AR 79). She could also perform other work at the liget Bwch as retail
sales, hotel desk clerk, and general office clerk. (AR 81).

For the second hypothetical, the ALJ reduced the exertional tevsedentary.
(AR 80). Van Fleet testified that Orsburn acquired transferrablls #kat would enable
her to work as a receptionist, order clerk, or telephone solicitor. (ARL30

On questioning by Orsburn’s attey, Van Fleet testified that if a person had
switch from sitting to standing every 15 minutes, it would dessrdleir productivity.
(AR 83). She further stated that if someone had to take tw20l®minute breaks per day
to lie down, in addition to the two customary 15 minute breaid lunch break, it would
eliminate competitive employment for that person. (ARS%.

G. ALJs Findings

The ALJ found that Orsburn had the severe impairment of spswder. (AR

21). The ALJ found Orsburn’s migraines were not severe becausewiey well
controlled with medicationd. The ALJ also found that Orsburn’s affective disorder w

not severe because it caused no more than minimal limmsata her ability to work.
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(AR 22)3

The ALJ found that Orsburn’s statents concerning the intensity, persisteng

and limiting effects of her symptoms were partially credible bezalthough the

objective medical evidence “supports certain phydiaaitations that resulted from the
established spinal issues, injections and other consezvateasures reportedly hav
proven to provide up to 80 percent relief at times.” (AR 24). The AldJradgsed multiple

objective findings showing left arm and leg strength to be atdidimum, and full range
of motion in the left upper extremity at timég.

The ALJ gavepartialweight to treating physician Dr. Moher’s opinion becahise
opinions were provided relatively early in the record and bechissopinions were morg
restrictive than those supported by the totality of the medicdépee. (AR 27).

The ALJ gave grat weight to consultative examinBr. Sanchez’s opinion that
Orsburn’s adjustment disorder and depression was seagotadher medical conditions

because the opinion was consistent with the record as a whole8)AR 2

The ALJ gave little weight to Nurse Practitioner Young’'s ams because she i$

not an acceptable medical source, she noted inconsistemiginahe opinions of the
medical doctors were more persuasive, Young’s opinions were istiswith the

doctors’ opinions, and Young’s opinions were not fullpgorted by the record. (AR 28)
The ALJ also noted that Young’'s opinions appeared to rely heawilyOrsburn’s

subjective complaints and not specific objective findingeatéd on examination. (AR
29).

The ALJ also gave little weight to treating physician Dr. RiBto’s opinions
because the opinions were conclusions that were inconsigtarthe record as a whgle

and because the opinions were conclusory in nature and onaaeheckbox form(AR

* The ALJ also considered the Paragraph B criteria set out in ¢fis security disability
regulations for evaluating mental disordesge20 C.F.R. Pt. 404, Subpt. P, Apl §
12.00. To satisfy the paragraph B criteria, the mental disorder mu#t ireéextreme”
limitation of one, or “marked” limitation of two, of the four arezfsmental functioning.
Id. The ALJ found Orsburn had mild limitation in activities of lgaiving, socia
functioning, and concentration, persistence, or pace, and no episbdecompensatior]
of extended duration. (AR 22).
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29). The ALJ also gave little weight to the statements in Dr. DiGia@marrative letter
opinion because it was inconsistent with the medicrceand the reports of Orsburn’
improvementld.

The ALJ gave great weight to the opinions of stagency consultants Dr
Goodrich and Dr. Woodard because their opinions were consigténthe totality of the
record. (AR 29). The ALJ also gave great weight to the opinions of sigéncy
consultants Dr. Kerns and Dr. Garland because their opinion®tklaurn had only mild
limitations resulting from her mental impairments were coaststwith the record and
with Dr. Sanchez’s opinion. (AR 30).

The ALJ found that Orsburn had the RFC to perform light work with the followjing

limitations: climbing of ramps, stairs, ladders, ropes, or scaffaidsstooping, kneeling,
crouching, and crawling limited to occasionally; balancingl &ilateral overhead
reaching limited to frequently; and no exposure to hazards, neghior heights. (AR
23).

The ALJ foundthat Orsburn could perform hd?RW as a production manager 4
generally performed. (AR 30The ALJ also found that Orsburn could perform other jg
existing in the national economy. (AR-&1). The ALJ therefore concluded Orsburn wg
not disabled. (AR 31)

[11.  Standard of Review

The Commissioner employs a frgtep sequential process to evaluate SSI 4
DIB claims. 20 C.F.R. 88 404.920, 416.152@¢ also Heckler v. Camphell61 U.S.
458, 4606462 (1983). To establish disability the claimant bears the burfdgmowing he
(1) is not working; (2) has a severe physical or memglairment; (3) the impairment
meets or equals the requirements of a listed impairment; and (4)athet’'s RFC
precludes him from performing his past work. 20 C.F.R. 88 404.92)(a
416.1520(a)(4). At Step Five, the burden shifts to the Conwnissito show that the

claimant has the RFC to perform other work that exists in sulatammbers in the

national economyHoopai v. Astrug 499 F.3d 1071, 1074 (9th Cir. 2007). If the
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Commissioner conclusively finds the claimant “disabled” or “digabled” at any point

in the fivestep process, she does not proceed to the next step. 20 C.F.R.

404.920(a)(4), 416.1520(a)(4).

Here, Orsburn was denied at Step Four of the evaluation prodegs.F&ur
requires a determination of whether the claimant has suffi@é&a@ to perform past
work. 20 C.F.R. 88 404.1520(e), 416.920(e). RFC is defined as that ahimdividual
can still do despite her limitations. 20 C.F.R. 88 404.1545, 456 A RFC finding is
based on the record as a whole, including all phiysiod mental limitations, whethel
severe or not, and all symptoms. Social Security Ruling (SSFRBp96f the ALJ
concludes the claimant has the RFC to perform past work, the islaiemied. 20 C.F.R.
88 404.1520(f), 416.920(f).

The findings of the Commissioner are meant to be conclusivd).8XC. 8§
405(g), 1383(c)(3). The court may overturn the decision to deny lepafit “when the
ALJ’s findings are based on legal error or are not suppobstesibstantial evidence in thg
record as a whole Aukland v. Massanari257 F.3d 1033, 1035 (9th Cir. 2001). As s
forth in 42 U.S.C. 8§ 405(g), “[t]he findings of the Secretary as to astyifssupported by
substantial evidence, shall be conclusive.” Substantialeaece “means such relevar
evidence as a reasonable mind might accept as adequate tot supganclusion,”
Valenting 574 F.3d at 690 (internal quotation marks and citations omitted)isad'more
than a mere scintilla, but less than a preponderaagkiand 257 F.3d at 1035. Theg
Commissioner’s decision, however, “cannot be affirmed simplysbiating a specific
guantum of supporting evidenceSousa v. Callahgn143 F.3d 1240, 1243 (9th Cir
1998) (internal citations omitted). “Rather, a court must consideretttad as a whole,
weighing both evidence that supports and evidence that gefram the Secretary’s
conclusion.”Aukland 257 F.3d at 1035 (internal quotations and citations omitted).

The ALJ is responsible for resolving conflicts in testimony,edrining
credibility, and resolving ambiguitiedndrews v. Shalaleb3 F.3d 1035, 1039 (9th Cir
1995). “When the evidence before the ALJ is subject mremthan one rational
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interpretation, [the court] must defer to the ALJ’s conclusidatson v. Comm’r Soc.
Sec. Admin.359 F.3d 1190, 1198 (9th Cir. 2004). This is so becdtibe TALJ] and not
the reviewing court must resolve conflicts in evidencel & the evidence can support
either outcome, the court may not substitute its judgment foofithe ALJ.” Matney v.
Sullivan 981 F.2d 1016, 1019 (9th Cir. 1992) (internal citations omitted).
Additionally, “[a] decision of the ALJ will not be reversed for errorattlre
harmless.’Burch v. Barnhart400 F.3d 676, 67@th Cir. 2005). The claimant bears the
burden to prove any error is harmfidicLeod v. Astrue640 F.3d 881, 888 (9th Cir
2011) (citingShinseki v. Sanders56 U.S. 396, 129 S. Ct. 1696, 1706 (2009)). An erfor
is harmless where it is “inconsequential the ultimate nondisability determination.
Molina v. Astrue 674 F.3d 1104, 1115 (9th Cir. 2012) (internal citations omitteeh;
also Stout v. Comm’r Soc. Sec. Adm#b4 F.3d 1050, 1055 (9th Cir. 2006). “[I]n each

case [the court] look[s] at the record as a whole to determine whiéherror alters the

outcome of the caseMolina, 674 F.3d at 1115. In other words, “an error is harmless so

long as there remains substantial evidence supporting the Aedision and the error
does not negate the validity of the ALJ’s ultimate conclusida.”(internal quotation
marks and citations omitted). Finally, “[a] claimant is not esditto benefits under the
statute unless the claimant is, in fact, disabled, no matter hegiegs the ALJ’s errors
may be.”Strauss v. Comm’r Soc. Se@35 F.3d 1135, 1138 (9th Cir. 2011).
V. Analysis

Orsburn argues that the ALJ failed to properly evaluate theams of Drs. Foote
and DiGiacinto accordingp the treating physician rulend that the RFC assessment|is
thereforenot supported by substantial evidence. (Doc. 13). Orsburn funtheesathat
the ALJ failed to provide clear and convincing reasdor rejecting her subjective

symptom testimony when negatively assessing her crediitsburn requests that th

11%

Court remand this matter for an award of benefits or further administiatoceedings.
(Doc. 13 at 25; Doc. 15 a).4

The Commissioner argues that the Court should affirm the ALJ's dedisitause
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the ALJ properlyweighed the medical opinion evidence and R#C is consistent with
Dr. Foote’s opinion. (Doc. 14). The Commissioner further sthisftthe ALJ did err in
failing to consider Dr. Foote’s opinion or Dr. DiGiacinto’'s opimj the errors were
harmless. Finally, the Commissionargues that the ALJ reasonably weighed t
credibility of Plaintiff’'s subjective complaints and provided #aleasons for negatively
assessing Plaintiff's credibility

The Court finds no error in the ALJ’s assessment of Dr. Fotegsng physician
opinion. However, the Court finds that the ALJ erred in failing to provide lkga
sufficient reasons for rejecting Dr. DiGiacinto’s treating physic@inion and for
negatively assessing Orsburn’s credibility. These errors ingbaitte ALJ's RFC
assessmerand the hypotheticals posed to the VE. Consequently, these emoe not
harmlessbecause they ultimately impacted the ALJ's nondisability figdBecause
factual issues remain regarding whether Orsburn is disabled uredexgulations the
Court will remand this matter for further administrative proceedings

A. Treating Physician Opinions

Orsburn first argues that the ALJ erred by failing to properly ealinst medical
opinion of her treating physician, Dr. Foote. Similarly, in hexoge issue psented for
review, Orsburn argues that the ALJ erred in assigning Dr. DiGi&sinofmnion little
weight.

In weighing medical source opinions in Social Secucdges, the Ninth Circuit
distinguishes among three types of physicians: (1) treatipgigghns, who actually treat
the claimant; (2) examining physicians, who examine but ddreat the claimant; and
(3) nonexamining physicians, who neither treat nor examine the atdirhester v.
Chater, 81 F.3d 821, 830 (9th Cir. 1995). “As a general rule, more weigbtld be
given to the opinion of a treating source than to the opinion dbowho do not treat
the claimant."Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014) (quotlrester 81
F.3d at 830). “Courts afford the medical opinions of treating physigaperior weight

because these physicians are in a better position to knawtiffdaas individuals, and
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because the continuity of their treatment improves their abiditynderstand and assess
an individual’'s medical concernsd?otterv. Colvin 2015 WL 1966715, at *13 (N.D. Cal
Apr. 29, 2015). “While the opinion of a treating physician is thustledtito greater
weight than that of an examining physician, the opinion o&xamining physician is
entitled to greater weight than thdtaononexamining physician.Garrison, 759 F.3d at
1012.

Where a treating physician’s opinion is not contradicted by anothesiqgian, it
may be rejected only for “clear and convincing” reasdester 81 F.3d at 830. “If a
treating or examining doctor’'s opinion is contradicted by farotioctor's opinion, an
ALJ may only reject it by providing specific and lgiate reasons that are supported py
substantial evidence. This is so because, even when cotadadidreating or examining
physician’s opinon is still owed deference and will often be entitled to the gseat
weight . . . even if it does not meet the test for controlling wei@bdrtison, 759 F.3d at
1012 (internal quotations and citations omitted). Spedegitimate reasons for rejecting
a physician’s opinion may include its reliance on a claimadissredited subjective
complaints, inconsistency with the medical records, inctarsty with a claimant’'s
testimony, or inconsistency with a claimant's ADLommassetti v. Astrué33 F.3d
1035, 1041 (9th Cir. 2008). “An ALJ can satisfy the substantialesad requirement by
setting out a detailed and thorough summary of the facts andictiogflclinical
evidence, stating his interpretation thereof, and making findifigess ALJ must do more

than state conclusions. He must set forth his own interpresatiod explain why they,

rather than the doctors’, are corredtd” However, “when evaluating conflicting medicd
opinions, an ALJ need not accept the opinion of a doctor if thatioopiis bief,
conclusory, and inadequately supported by clinical findingsyliss v. Barnhayt427
F.3d 1211, 1216 (9th Cir. 2005). Finally, if the ALJ determines thatpiaintiff's
subjective complaints are not credible, this is a sufficiensareaor discounting a
physician’s opinion that is based on those subjective comgl&ray v. Comm’r Soc.
Sec. Admin.554 F.3d 1219, 1228 (9th Cir. 2009).
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1. Dr. Foote

Orsburn argues that the ALJ failed to evaluate, weigh, or difaud3oote’s May
20, 2012 opinion that Orsburn could not return to work due to ongoing pain W
activity, and that based on her mild carpal tunnel syndrome, athea 5% temporary
impairment in addition the 60% impairment assessed by Dr. Barrat. (IB at 13)
(citing AR 495, 500). Orsbio alleges that the ALJ committed reversible ebyffailing
to even mention this opinion, and argues that theiapiis supported by Dr. Foote’s owi
treatment notedd. (citing AR 48586, 526).

Orsburn saw Dr. Foote early in the treatment reeeslke #ended one
appointment with him on April 30, 2012 (AR 485)n®™ay 8, 2012 heompleted a form
for her workes’ compensation case that stated “Dr. Foote continues heroolf status,
not taken off work by Dr. Foote.” (AR 494). A secommrkers’ compensation form
completed by Dr. Foote on May 30, 2012 states that Orsburra &% temporary

impairment based on the nerve study showing mild carpal tumher left arm, and that

she cannot return to work because of ongoing pain. (AR 500)akheover sheet states

that “Dr. Foote supports the 60% disability already in place by DonMarron in New
York. The 5% is in addition.” (AR 495).

While the ALJ reviewed Dr. Foote’s findings in her written decisioR #5-26),
she did not spdfically reference hisopinion that Orsburn had a 5% temporar
impairment She did, however, note that Dr. Foote reviewed Orsburn’s EMG study
“concluded the studies showed mild carpal tunnel syndrome oéfthedper extremity,

and the study of the left lower extremity was within normal Brvith the exception of

th

D

anc

the noted absent tibial-Feflex.” (AR 26). These are the same findings Dr. Foote nagted

on the May 30, 2012 form. (AR 500). Thus, it is clear that the AL&wead all of the
record evidence from Dr. Bte, including the May 2012 opiniorgven if she did not
specifically mention the 5% temporary impairment ratbgmpare Marsh v. Colvjriv92

F.3d 1170 (¢h Cir. 2015) (finding harmful error where ALJ's decision failed to ev

* While Orsburn states the opinion is from May 20, 2012, the form ategicthat Dr.
Foote signed it on May 30, 2012. (AR 500)
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mention treating doctos’ opnion or notes). Furthenvhile the Commissioner is required
to “make fairly detailed findings in support of administrativeisi®ns to permit courts to
review those decisions intelligently,” the Commissioner is nquired to “discussll

evidence.”Vincent on Behalf of Vincent v. Heckl&B9 F.2d 1393, 1394 (9th Cir. 1984
(emphasis in original). “Rather, she must explain why ‘significantgired evidence has
been rejected.’Td. (citation omitted)see als®0 C.F.R. 8 404.1527(c)(2)(i) (“Generally]

-

the longer a treating source has treated [the claimant] and tleetimes [the claimant
has] been seen by a treating source, the more weight [the Coomarsvill give to the
source’s medical opinion.”).

In addition, it is unclear who wrote the note on the fax cover shadtthere is
nothing in Dr. Foote’s notes from Orsburn’s April 30, 2012 appointimehtating that
he believed she was 65% disablethe May 30, 2012 form opines that Orsburn @dnn
return to her job as a stdgend because of going pain, that it was unknown how long
this restriction would last, and that she had a 5% tempargrgirment. (AR 500). The
form does not opine that Orsburn is permanently disabled ambtcavork at all,nor
does it recommend any specific work limitets; thus, Dr. Foote’s opinion is not
inconsistent with the ALJ’s RFC for light wdtlwith frequent overhead reaching.

Finally, the undersigned notes that Orsburn’s argument ondhsip focused on
a form that Dr. Foote completed for her woskecompensation claim. However
workers compensation decisions earnot binding on the Commissionenor are
physician’s statements of disabilitgeeSSR 0603p at *6 (While the Commissioner is

“required to evaluate all the evidence in the case record thahavaya bearing on [the]

> The Court further notes that while on several occasions Dr. Barroedisiat Orsburn
had a 100% temporar%/ impairment, there does not appear to beiamnon the record
that Orsburn had a 60% impairment, temporary or permanent.

' See20 C.F.R. 48.1567(b)(“Light work involves lifting no more than 20 pounds at|a
time with frequent lifting or carrying of objects weighing up @dounds. Even though
the weight lifted may be very little, a job is in this categornewlt requires a good deal
of walking or standln(]:], or when it involves sitting most of the time with S?Mm(?
and pulling of arm or leg controls. To be considered capafyperforming a full or wide
range of light work, you must have the ability to dostantially all of these actitves. If
someone can do light work, we determine that he or she cam@lsedentary work,
unless there are additional limiting factors such as loss of fixteritg or inability to sit
for long periods of time)’
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determination or decision of disability, including decisiogsother governmentaand
nongovernmental agencies, . . . a determination made by anothe&y agen is not
binding on [the Social Security Administration])

Based on the foregoing, ti@urtfinds no harmful error in the ALJ'assessment
of Dr. Foote’s opinionSee Marsh792 F.3d at 1172 (holding that harmless eamplies
in cases where ALJ fails to mention medical opinion).

2. Dr. DiGiacinto

Orsburn argues that the ALJ failed to properly weigh Dr. Di@Gtats opinion
that she was limited to less than sedentary work. (Doc. 13 at 16y (8 52729, 555).

Dr. DiGiacinto completed a form for Orsburn’s workecompensation claim on
October 30, 2015. (AR 5229). He stated that she had not reached maximum meq
improvement and continued to have neck and lower back painhandhe was limited
to less than sedentary work due to her exertional limitationgrrdt/carry, push/pull,
climb, kneel, bend/stoop/squat, reach overhead or at/belouldeindevel, or operate
machinery; and occasionally sit, stand, walk, drive, and do simgmsping and fine
manipulation.

Dr. DiGiacinto’'s opinion was contradicted by the opinioofs state agency
physicians Drs. Goodrich and Wooda#Atcordingly, the ALJ was required to provid
specific and legitimate reasons to discount Dr. DiGiacinto’siopi The Court finds that
the ALJ failed tameetthat standard here.

The ALJ assigned little weight to DiGiacinto’s opinion for twosaas. First, the
ALJ noted that the opinion was conclusory in nature becawsesbn a check box form.
“The more a medical source presents relevant evidence to suppwtlieal opinion,
particularly medical signs and laboratory findings, the more w¢igh Commissioner]
will give that medical opinion.” 20 C.F.R. § 404.1527(c)(3). In addjt“[tlhe better an
explanation a source provides for a medical opiniongibiee weight [the Commissioner]

will give that medical opinion.Td. Based on the record before the Court, it appears

" SSR 0603p has been rescinded effeetMarch 27, 2017after the ALJ’s decision in
this matter)
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Orsburn saw Dr. DiGiacinto three times before he made his Octob&rapidion.See
AR 334 (June 6, 2011 appointment), AR 333 (September 8, 2011 appaiptraed AR
555 (August 14, 2015 appointment). While there is limited infolwnatin the check box
form to support Dr. DiGiacinto’s opinion, he also wrote a letter opidmcumenting the
resuts of his August 14, 2015 examination of Orsburn. (AR 555). Defendgnes that
the letter was actually written two months before Dr. DiGiacintapgeted the form and
thus could not have commented directly on the fdrawever, the opinions on the forn
are also based on the August 14, 2015 examination, and whetogedler, the letter
opinion lends support to the opinions on the check box fdhms, while the form by
itself is conclusory in nature, when taken together with therleftinion, the chécbox
form is “entitled to weight that an otherwise unsupported and umiega checkbox
form would not merit."Garrison, 759F.3d at 1013n.17 (checkoox forms “were entirely
consistent with the hundreds of pages of treatment notes”)

Second, the ALJ found that the opinion was inconsistent tvéhentirety of the
record, including the records noting improvement from conseevéteatment methods
like medication, injections, and PDrsburn contends that the record actually shows
opposite—for example, she completed PT but was still extremely limited (A®,2and
she hadB0% improvement from an injection butinly lastedfor a few weeks (AR 365,
486). The ALJ may not manufacture a conflict with respect to the outcome athient
by asserfig tha Orsburn’s records shownprovement, when in fact the recorsisow
that sheconsisterly reportedneck, shoulder, arm, leg, abdck pain that responded onl
briefly and patrtially to treatmenfee Garrison759 F.3d at 1013V hile at times Orsburn
did report improvement in her symptoms, she did not experience demglief, and no
doctor opined that she experienced relief sufficient that shedwmmilable to return to
work 2

The ALJ rejected DiGiacinto’s letter opinion for the same regsand also oted

that his conclusions were “inconsistent with previous medicabnes; including those

® SeeSection C below for further discussion of Orsburn’s response toneata
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records which reflect little to no limitations in cervical rangenaition and the up to
eighty percent (80%) pain relief reported at various times . . . Theoopis also

inconsistent with the report of remarkable improvement in gait sequéhe elimination
of the left foot drop and notable decrease in lower back dnldbvweer extremity pain . . .
" (AR 29) (citing exhibit 1F). While “[a] conflict between treatment nodesl a treating
provider’s opinions may constitute an adequate reason to distmedopinions of a
treating physician or another treating providésfianim v. Colvin763 F.3d 1154, 1161
(9th Cir. 2014), the ALJ may not manufacture a conflict by cheicking the evidence
to support a finding of nedisability. The ALJ’s finding that Dr. DiGiacinto’s opimo

was inconsistent with the recofts belied by the evidence and must be rejecte
Garrison, 759 F.3d at 1015First, there are numerous instances in the record wh
Orsburn’s treating providers observed that she had dineitiish abnormal motion of theg
cervical spine (AR 294, 298, 316, 323, 329, 381, 386) and pain withrottion AR

290, 536).Second as in Garrison the “records makelear that epidural shots . . |

relieved [Orsburn’s] back pain for only variable, brief periods of time .759 F.3d at
1015 Finally, while the PTnoted thatOrsburn’s left ankle foot orthosis made &
remarkable improvement in her gait, eliminating lleérfoot drop and notably decreasin
her LBP and left LE paifAR 279) at subsequent medical appointme@tsburn was
noted to have an ataxic gait (AR 536) and gait leaning to theAlefdQ4, 522), foot drop
4/5 (AR 404, 522)and increased back palAR 536, 555).

While none of the other treating or state agency physicians opine®thlaurn
was limited to less than sedentary workreating physician Dr. Moher assessé
limitations consistent with a sedentary RFC (AR 413) ®&r. DiGiacinto’s opiion is
only slightly more restrictive. For example, DiGiacinto opin&attOrsburn could

occasionally sit, stand, and walk (defined as up to 1/3eofitie). Moher opined that shq

° For example, as discussed above, Dr. Foote opined that OrsburnsBéadeanporary
impairment and could not return to work as a stagehand, but hedapme that she
could never work at all, nor did he assess any limitations. (AR 5Q@8)e &gency
?h%&g%ari%‘&rg). Goodrich and Woodard opined that Orsburn couidrpelight work
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could sit for no more than 1 hour at a time and no more than 4 p@udsgy, stand for no
more than 15 minutes at a time and no more than 4 hours per dayal&fdr no more
than 15 minutes at a time and no more than 2 hourslgpe The two opinions do not
conflict in this regard. While DiGiacinto opined that Orsbaould neer lift or carry,
Moher opined that she could lift and carry no more than 10 pournls, Thile Dr.
DiGiacinto assessed slightly more restrictive lifting limdas, Dr. Moher’s opinion was
also rendered much earlier in the treatment record and ias®mable that Orsburn’s
ability to lift and carry may have decreased over time

Further, similar to Dr. DiGiacinto’s opinion, the néstions NP Young assesse
alsosupport a less than sedentary REAR 530-31). While Defendant argues thatirse
practiioners are not acceptable medical sources under the regulatidnshus her

opinion is entitled to less weight, opinions from other souraest still be evaluated ang

the ALJ may discount their testimony only by giving reasgarmane to each witness.

See Ghanim v. Colvin 763 F.3d 1154, 1161 (9th Cir. 2014). Pursuant to SSB306
“[iInformation from these ‘other sources’ cannot establish the entst of a medically
determinable impairment. . . . However, information from such ‘other ssuncay be
based on special knowledge of the individual and may geavisight into the severity of
the impairment(s) and how it affects the individual’s ability toction.” Thus, as one of
Orsburn’s treating providers, NP Young qualified as an “otherceduhatcan provide
evidence about the severity of Orsburn’s impairments and howatfect her ability to
work. 20 C.F.R. § 404.1513(dy.oung’s opinion that Orsburn could never lift with he
left hand and occasionally lift-8 pounds with her right hand simlar to Dr.
DiGiacinto’s opinion that Orsburn could never lift or carry dadds support tdhe
opinion ™

However, the Court does note that, like Dr. Foote, Dr. DiGiacinto'si@piwas
made on a check box form for Orsburn’s workers’ compensation cl&mie the ALJ

may not ignore a‘medical opinionmerely because it was issued in a worker

% However, the Court also notes that the ALJ assigned little weighNP Youngs
opinion, a finding that Orsburn does not challenge.
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compensation contgxf’ the “terms employed in workers’ compensation disabilityngati
are not equivalent to Social Security disability terminoldddowser v. Comm’of Soc.
Sec, 121 F. App’x 231, 242 (9th Cir. 2005)The workers’ compensation and Socia|
Security standards operate as different paradigiivarkers’ compensationpctivity
modifications are framed as wh@] Claimant should not doas opposed to the
Commissioners concern ofwhat her ‘capacityis.” Id. at 243. Thus, Dr. DiGiacinto’s
opinion on the workers’ compensation form that Orsburn cqddorm less than
sedentary work is not necessarily equivalent to a findindis#bility under the Social
Security regulations.

Finally, Orsburn argues that the ALJ erred by failing to considat Gh.
DiGiacinto is a specialist in neurosurgery. (Doc. 13 at 21) (citiRgbA5). Because the
ALJ did not assign Dr. DiGiacinto’s opinion controlling weighheswas required to
evaluate his opinion according to the requirements set a2@ i6.F.R. 8 404.1527(c)
including whether Dr. DiGiacinto was a specialist. In light of thel’Alconclusion that
Dr. DiGiacinto’s opinion was entitled to little weight, the @ocannot find that this error
was harmlesBecause the ALJ did not specifically mention Dr. DiGiacinto&scgty in
her decision, it is unclear whether she properly considered it, fasige ihad, she may
have assessed his opinion differently.

In sum, the Court finds that the ALJ failed to provide specific and legtema
reasons for discounting Dr. DiGiacinto’s opinidrhis error is not harmless because|it
affected the ALJ’'s RFC assessment and the ultimate nondigdibitiing.

B. RFC Assessment

Orsbun next argues that the RFC is not supported by substantial egidenause

the ALJ failed to follow the treating physician rule in evalgtDr. Foote’s and Dr.

)

DiGiacinto’s opinionsOrsburn does napecifically argue which portion(s) of the RF(
are allegedly faulty but instead focuses her argument on th&s Alistounting of Dr.
DiGiacinto’s opinion, as already discussed above.

RFC is “the most [a claimant] can still do despite her linotetj” and includes
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assessment of the claimant’s “impairment(s), and any relatedt@yrspsuch as pain

[which] may cause physical and mental limitations that affétvghe can do in a work

setting.” 20 C.F.R. 8 404.1545(a)(1). The Commissioner netaihe ultimate
responsibility for assessing a claimants RFC. ZOF.R. 88 404.1527(e)(2)
416.927(e)(2). The ALJ was required to assess Orsburn’s RFC baséddenracord
evidence, including medical sources, examinations, and iat@m provided by
Orsburn. 20 C.F.R. 88 404.1545(a}(8), 416.945(a)(1}3). However, the ALJ need no

include all possible limitations in her assessment of whédiaant can do, but rather is

only required to ensure that the RFC “contain[s] all the limitatithat the ALJ found
credible and supported by the substantial evidendbermrrecord.”Bayliss v. Barnhart
427 F.3d 1211, 1217 (9th Cir. 200%)reger v. Barnhart464 F.3d 968, 973 (9th Cir
2006).

As discussed above, the Court finds no error in the ALJ's assessiént
Foote’s opinion and the ALJ's RFC assessment is mmongstent with Dr. Foote’s
opinion.Dr. Foote found that Orsburn had a 5% temporary impairment losisieer mild
carpal tunnel and that she could not return to her job as datajbut he did not asses;
any specific limitations, nor did he opine that sheldmot return to work at allThe ALJ
also found that Orsburn could thneeturn to her work as a stagehand, but that she cq
perform a reduced range of light work.

However, the Court does find that the ALJ erred in assigning \Wglight to Dr
DiGiacinto’s opinion, and the ALJ's RFC assessment fails torporate any of Dr.
DiGiacinto’s recommendelimitations. For example, DDiGiacintoopined that Orsburn
could never lift or carrybut the ALJ found that Orsburn was able to perform ligbitkyv
which by definition involves “lifting no more than 20 puls at a time with frequent
lifting or carrying of objects weighing up to 10 pourid®0 C.F.R. 404.1567(bWhile
the Court does not offer an opinion as to whether DiGiacinto’sapshould lave been
given controlling weight, &d the ALJ assigned greater weight to Dr. DiGiacintg

opinion and incorporated additional limitations in the Hiptical to the VE, the
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outcome of the proceedings would have been different. Accordifggyetror wasot
harmless because it affected the ultimate-disability determination.

C.  Credibility

Lastly, Orsburn argues that the ALJ erred in failing to provider chad
convincing reasons for discounting her testimony regarding thetidumal limitations
stemming from her impairments. Specifically, Orsburn alleges thatAh& erred by
discounting her testimony solely because it was not supportédebgbjective medical
evidence(citing SSR 967p), because the ALJ relied on Orsburn’s 80% improvem
while failing to mention that the relief was only temporésiying AR 365) and because
the ALJ did not consider the positive impact of hemmeble work history(citing AR
203) (Doc. 13 at 24).

“An ALJ’'s assessment of symptom severity and claimant cregfillientitled to
great weight.”Honaker v. Colvin 2015 WL 262972, *3 (C.D. Cal. Jan. 21, 201
(internal quotations and citations omitted). This is because LancAnnot be required tg
believe every allegation of disabling pain, or else didghilenefitswould be available
for the asking, a result plainly contrary to 42 U.S.C. § 423(d)(5)(A)éicherler v.
Comnir. Soc. Sec. Admin/75 F.3d 1090, 1106 (9th Cir. 2014) (citation omittéflthe
ALJ’s credibility finding is supported by substantial evidence érdétord, the reviewing
court may not engage in secegdessing.”"Honaker 2015 WL 262972 at * 3 (interna
guotations and citation omitted).

While questions of credibility are functions solely for the ALJs @ourt “cannot
affirm such a determination unless it is supported lacifip findings and reasoning.”
Robbins v. Comm’r Soc. Sec. Adm#66 F.3d 880, 885 (9th Cir. 2006J)It is well
settled that an ALJ may discount a claimant’s testimony orgtbands that (1) it is
inconsistent with objective medical evidence, (2) there is a lackrooborating medical

evidence, or (3) there is insufficient medical evidence to eskabisability during the

insured period.’Rossite v. Berryhill, 2018 WL 1041172, *7 (D. Oregon Feb. 2, 2018§).

However, “lack of medical evidence cannot form the sole basis fmouinting pain

-28-

ent

N—r




© 00 N O O b~ W DN P

N NN NN DNDNNNDNRRRRERR R B R R
0o N oo o M WON P O © 0N O o D W N B O

testimony.”Burch 400 F.3cat 681

Here, the ALJ concluded that although the objective meéwmdence syported
certain physical limitations from Orsburn’s spinal issues, Orsbtestimony was only
partially credible because shad up to 80% relief at times, multiple objective finding
showed left arm and leg strength to be 4/5 minimum, and she h&ICiMl in the left
shoulder/upper extremity at time@AR 24). While Defendant concedes that the AL
would have committed error if she only discounted Orsburn’s lmtiégibecause her
complaints were not supported by the objective medical sevejeDefendantantends
that the ALJ also provided a second, legally sufficient reasOnsburn’s positive
response to treatmertowever, this “reason[] is belied by the evidence and must
rejected.”Garrison 759 F.3d at 1015.

The Court notes the following from the record: Orsburn reported hemfiestion
provided 40% relief for three weeks, and her pain was 25% better abw g (AR
324); pain improved with medication (AR 344); acupuncture liel@@eR 319); pain
worse (AR 357); injection helped 80% and pain was 30% better (AR Bfections
effective at reducing symptoms (AR 382); PT goals partially met dut@li meet goal to
tolerate daily activities without complaints of pain (AR8279); PT provided only

temporary relief (AR 290); pain improved with inj@ns (AR 316, 405); partial benefit

for a few months after last injection (AR 387); excellent relief 886 benefit since
last injection (AR 38889); significant relief for six months after last injecti@kR 423);
good response to injections but significant residual pain (AR;%hd several months
relief after last injection (AR 546). Thus, while Orsburn hgmreed up to 80% relief at
times, she also continued to experience “significant resicual pnd has never reporte(
complete or permanent relief. “At most, this evidence demonstthsts for a brief
period of time, [Orsburn] experienced some relief from [her] pdiester 81 F.3d at
833; see also Garrison759 F.3d at 101%.20 (“In any event, we doubt that epidurg
steroid shots to the neck and lower back qualify as ‘conservate@ical treatment.”).

“In sum, there is no support in the record for the ALJ's belief thasipalytherapy and
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epidural shots alleviated [Orsburn’s] pain enough that her tasyimegarding pain was

incredible.” Garrison, 759 F.3d at 1015To the contrary, the record shows that despite

—+

pursing PT, acupuncture, injections, and medicationh@nss pain persisted throughou
the treatment period, and her subjective symptom testimengomsistent with this
evidence.

Finally, the undersigned finds that tiA¢.J erred by failing to noteDrsburn’s
positivework history. Orsburn testified that she worked as a stagehandstiecgas 17,
and her work history reports document that she has wWakea stagehand, productign
coordinator, and production office manager from ¥204.1. (AR 236, 245)Given the
ALJ’'s negative credibility assessment, the undersigned camagothat this error was
harmless because had the ALJ considered Orsburn’s workyhisha may have assessed
Orsburn’s credibility more positivelySee Poe v. Astrye2009 WL 2485994, *14 (D.
Ariz. Aug. 12, 2009) (“Plaintiff has a solid foHwe-year work record, which bolsters
his credibility regarding his inability to work.”)

In sum, the Court finds that the ALJ erred in discrediting Orsburn’scting
symptom testimony based on her positive respongedtment. The undersigned further
finds that this error was harmful and negates the validity ef AlhJ’'s ultimate
nondisability determination because the ALJ's adverse lategifinding affected the
limitations that the ALJ assessed in the RFC finding and thespameing hypothetical
presented to the VE, which in turn could alter the outcome of #e $aeBatson 359
F.3d at 1197Accordingly, the Court finds that remand is appropriate.

V. Remedy

A federal court may affirm, modify, reverse, or remand a social securiy 42s
U.S.C. 8§ 405(g). Absent legal error or a lack of substantial evidenpersing the ALJ’s
findings, this Court is required to affirm the ALJ’s decision. After atersng the record
as a whole, this Court simply determines whether there is stibstawidence for a
reasonable trier of fact to accept as adequate to support the Ackgdevalenting
574 F.3d at 690.
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“[T]he decision whether to remand the case for additional ecel@mn simply to

award benefits is within the discretion of the coulRdriguez v. Bower876 F.2d 759,

763 (9th Cir.1989) quoting Stone v. Heckler761 F.2d 530, 533 (9th Cir.1985)).

“Remand for further administrative proceedings is appropriate iaresgment of the
record would be useftil.Beneckev. Barnhart 379 F.3d 587, 593 {9 Cir. 2004).

Conversely, remand for an award of benefits is appropriate where:

(1) the ALJ failed to provide legally sufficient reasons for
rejecting the evidence; (2) there are no outstanding issues that
must ke resolved before a determination of disability can be
made; and (3) it is clear from the record that the ALJ would
be ag[qlé|red to find the claimant disabled were such evidence
credited.

Benecke379 F.3d at 593 (citations omitted). Where the test is metwiwaot remand
solely to allow the ALJ to make specific findings.... Rather, we takere¢hevant
testimony to be established as true and remand fowardaof benefits.ld. (citations
omitted);see also Lester v. Chatéd1 F.3d 821, 834 (9th Ci025).

“[T]he required analysis centers on what the record evidencesshbout the
existence or noexistence of a disability.Strauss v. Comm. Soc. Sec. Adn685 F.3d
1135, 1138 (th Cir. 2011). “Administrative proceedings are generally useful wtere
record has not been fully developed, there is a need to reswifleets and ambiguities,
or the presentation of further evidence may well prove enlightemnigght of the
passage of time.Treichler v. Comm. Soc. Sec. Admin/5 F.3d 1090, 1101 9 Cir.
2014) (internal quotations and citations omitted). “Where thepmndlicting evidence,
and not all essential factual issues have been resolved, a reanamdaward of benefits
is inappropriate.ld. “In evaluating [whether further administrative proceedings woeld
useful, the Court considers] whether the record as a whole is free frofiictsp
ambiguities, or gaps, whether all factual issues have been msaelnd whether the
claimant’s entitlement to benefits is clear under the agpéckegal rules.ld. at 1103-
04.

Here, the Court findghat “[rlemand for further administrative proceedings

appropriate [because] enhancement of the record would be ugdgoketke379 F.3d at
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593. The ALJ erred by failing to provide legally sufficier@asons fornegatively
assessing Orsburn’s credibilignd assigning little weight to Dr. DiGiacinto’s opinion
Because of these errors, issues remain regarding Orsburn’s RFC raafbille to
perform work existing in significant numbers in the natioeabnomy.Further, the
undersigned notes that the most recent medical rectiné sxdministrative record is fron]
December 2015. Because Orsburn’s DLI is March 30, 2017, it may Ubal dse
suplement the record on remand, if warranted, if there isevaglence that is material tg
the disability determinatigiboth to document the current stateQySburns conditions as
well as to augment the medical records previously submittéuisrcaseSeeTreichler,
775 F.3dat 1101 (9h Cir. 2014) (“presentation of further evidence may well pro
enlightening in light of the passage of time.”

This Court offers no opinion as to whetl@nsburnis disabled within the meaning
of the Act. However, the ALJ is required to consider all @fsburn’s alleged
impairmens, whether severe or not, in her assessment on remand, and “[t]he
assessment must be basedatirthe relevant evidence in the case record.” S6R3p,
1996 WL 374184, at *5 (emphasis in original) (“The adjudicator nuastsider all
allegations of physical and mental limitations or restrictiortds raake every reasonabls
effort to ensure that the file contains sufficient evidence tosassd=C. Carel
consideration must be given to any available information akgotptoms becauss
subjective descriptions may indicate more severe limitatmmrestrictions than can bg
shown by objective medical evidence alone.”); C.F.R. § 20669 (ALJ must consider|
claimant’s subjective experiences of pain)

VI. Conclusion

In light of the foregoing, the CouREVERSES the ALJ’s decision and the case
REMANDED for further proceedings consistent with this decision, inclydidditional
hearing testimony, if necessary

Accordingly, IT IS HEREBY ORDERED that the Commissioner’s decision i

remanded back to an ALJ with instructions to issue a nemida regarding Orsburn’s
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eligibility for disability insurance benefits. The ALJ will: (1) ssess Orsburn’s
credibility; (2) reassess Dr. DiGiacinto’s opinion and give further consider&tiall of
the previously submitted medical records; (3) further develop tlmdieas needed, tq
fully and fairly assess Orsburn’s conditions and limitationy, f(#ther consider
Orsbun’s residual functional capacity, citing specific evidencsupport othe assessed
limitations, and (5) continue the sequential evaluatiortgs® to assess whether in fa
Orsburn is disabled within the meaning of the SSA and whetheis sitde to pdorm
any work existing in the national economy.

IT ISFURTHER ORDERED the Clerk of the Court shall enter judgment, al
close its file in this matter.

Dated this 24th day of August, 2018.

Eric] M
United States Magistrate Judge
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