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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Juan Ortiz, No. CV-17-00325-TUC-JAS
Plaintiff, ORDER

V.

Fluor Enterprises Ingporated, et al.,

Defendants.

Pending before the Court are DefemdaAZZ Inc.’s (“AZZ") and Atkinson
Industries, Inc.’s (“Atkinson”) Motion to BmMiss Plaintiff's Second Amended Compilait
for Wrongful Death (Doc. 116) and Motioim Dismiss Cross-Claim by Jacobs Fie

Services Americas, Inc. f/k/a Aker Kvaerradustrial Contractors, Inc. (Doc. 112) and

Joint Defendants’ Motion tdismiss Complaint fo Failure to Comly with A.R.S.

§ 12-2602 (Doc. 130). All the motions have bédly briefed and are ripe for the Court’s

consideration. (Docs. 11819, 123, 124, 132, 134.) Baksen the following reasoning,
the Motion to Dismiss Platiff's Second Amended Compid for Wrongful Death (Doc.
116) will be denied, and the Motion to Dim® Cross-Claim by Jacobs Field Servic
Americas, Inc. flk/a Aker Kvaerner Indusir Contractors, Inc(Doc. 112) will be
granted, in part, and denied, in part, anel Mhotion to Dismiss Qmplaint for Failure to
Comply with A.R.S. § 12-2602 (Doc. 130) whleé granted, in part, and denied, in part.
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Procedural History

On April 5, 2017, Plaintiffs filed a eoplaint in the Arizona Superior Court ir
Pima County for the wrongful death of y&n Ortiz. (Doc. 1-3.) On July 11, 2017
Defendant Aker Solutions Inc. removed thisti@ato this Court. (Doc. 1.) On April 5,
2018, Plaintiffs filed the First Amended Colant. (Doc. 49.) Among other changes, th
First Amended Complaint add\ZZ as a defendant. (Do49.) On April 27, 2018, AZZ
represented to the Court that they hadimmlvement in thismatter, but instead the
correct party was their subsidiary, AtkinsgDoc. 58). This motion was later withdraw
after a stipulation by the gas (Doc. 66). On May 7, 2018)e parties filed a stipulation
that Plaintiffs would disclosexpert affidavits in compliance with A.R.S. 8§ 12-2602(

by June 22, 2018. (Doc. 67.) The Court granted the parties’ stipulation. (Doc. 69|

June 22, 2018, Plaintiffs served a preliariyn expert opinion affiavit to Defendants.
(Doc. 93.) Plaintiffs laterserved an amended expeiffidgavit. On June 22, 2018,

Plaintiffs filed the Secondmended Complaint, which addieAtkinson as a defendant]

(Doc. 92.) The Second Amended Complaalleges that AZZ and Atkinson both
engineered, designed, and constructed #olution extraction and electrowinnin
substationsld. at 3. Further, Plaintiffs allege @hthe design and construction of th
electrowinning substation was faultyhich caused the death of Bryan Orii. at 7-8.

Aker Kvaerner filed an answer and cratsim against AZZ, Atinson, and Defendant

Beta Engineering L.L.C. (“Beta”), aljeng a right of indemnity against the

cross-defendants. (Doc. 98).

L egal Standard

Failureto State a claim
Rule 8 of the Federal Rules of Civild@edure requires that a pleading contair
“short and plain statement of the claim shagvithat the pleader is entitled to relief|
Although detailed factual allegations are najuieed, a pleading must provide more tha
“unadorned, the-defendant-unlawfully-harmed-me accusatiomshtroft v. Igbal 556
U.S. 662, 678 (2009). “Threadbare recitals of the elemerasalise of action, supporte
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by mere conclusory statements, do not suffite.”
“[A] complaint must contairsufficient factual mter, accepted as true, to ‘state

claim to relief that is plausible on its faceld. (quotingBell Atl. Corp. v. Twomb|y550

U.S. 544, 570 (2007)). “A claim has faciabhpsibility when the plaintiff pleads factual

content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct allegedld. Merely being coristent with liability is insufficientld.

The Court may consider documentdaehed to the cont@int, documents
incorporated by reference in the complaior matters of judicial notice without
converting the motion to dismisstina motion for summary judgmeninited States v.
Ritchie 342 F.3d 903, 907-08th Cir. 2003).

A party shall not be given leave @mend if amendment would be futilg.

Cervantes v. Countrywide Home Loans, 1666 F.3d 1034, 104®th Cir. 2011).
I ndemnification

Arizona law states that common law ing@fication requires that “the indemnity

plaintiff must show, first, it has dischargedlegal obligation owed to a third party;

second, the indemnity defendant was also liablhe third party; ad third, as between
itself and the defendant, tlubligation should have beeahscharged by the [indemnity]
defendant.’"MT Builders, L.L.C. v. Fisher Roofing, Ind97 P.3d 758, #bn. 2 (Ariz. Ct.

App. 2008);seeKnightBrook Ins. v. Payless Car Rental Sys.,Id09 P.3d 293, 295
(Ariz. 2018). Common law indemnity will oplbe provided tahose who were only
passively or secondarily negligeiivans Withycombe, Inc. v. Western Innovations, I
159 P.3d 547, 551 (Ariz. Ct. App. 2006).eThght to indemnity accrues not based ¢
what a plaintiff has alleged, but instead ohability for a cause o&ction is established;

“the indemnitee is not requoleo make actual paymentRA, Ins. Co. of North Americal

v. Valley Forge Ins.722 P.2d 975, 980 (Ariz. Ct.ph. 1986). These claims may be

brought before they fully accrue as cross-claanghird-party claims. Fed. R. Civ. P. 13
14; 16 Ariz. R. Civ. P. 13, 14; 1HE LAW OF NEGLIGENCE IN ARIZONA 8 15.04[5]
(2018).
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A party may be vicariously liable foan independent contractor when “the

employer delegates performance of a special thutan independent contractor and tf
latter is negligent.’'Wiggs v. City of Phoenixl0 P.3d 625, 627 (Ariz. 2000) (en ban
(quotingFt. Lowell-NSS LtdP’ship v. Kelly 800 P.2d 962, 967 (Ari 1990) (en banc)).
This special duty is often rafed to as a non-delegable duBged. at 626-27.

“In Arizona, a common-law indemnity aim may be asserted by a contract
against its subcontractor&ans Withycombe, Incd59 P.3d at 553.
AR.S. §12-2602

e

)

Section 12-2602 of the Arizona RevisBthtutes protects licensed professionals

from frivolous lawsuitsBertleson v. Sacks Tierney, B.A0 P.3d 703, 707 (Ariz. Ct.
App. 2002). It requires claimants bringingclaim against a “licensed professional,” &
defined by Section 12-2601()f the Arizona Revised Staes to: certify if “expert
opinion testimony is necessary to prove therlged professional’s standard of care
liability for the claim,” and if expert opinion testimony is need#éte claimant must
provide a preliminary expert opinion affidacontaining the following information: “1.
The expert’'s qualifications to express annogn on the licensed professional's standa
of care or liability for the claim. 2. The factual basis for each claim against a lice
professional. 3. The licensed professional’'ssaefrrors or omissions that the expe
considers to be a violation of the applicasiendard of care resulting in liability. 4. Th
manner in which the licensed professionadists, errors or omissions caused

contributed to the damages or other relief $bdny the claimant.” A.R.S. 12-2602(A, B)

If the claimant fails to provide a prelindary expert opinion after the claimant hg
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certified that expert testimony is necessary or after the court has ordered the claimant

file a preliminary expert affidavit then éhcourt “shall dismisshe claim against the
licensed professional withouteyudice” A.R.S. § 12-2602(E).

“The court may extend the time for colapce with this section on applicatiof
and good cause shown or by stipulation efplarties to the clairhA.R.S. § 12-2602(C).
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Discussion
Motion to Dismiss Complaint for Failureto State a Claim

Plaintiffs allege sufficienfacts, when taken as truty state a plausible claim
First, Plaintiffs allege that AZZ and Whson undertook the $& of engineering,

designing, and cofrsicting the relevant facilities at the mine. (Doc. 92 at 3.) T

undertaking would clearly place a duty orerinto conduct this task in a safe manner.

Plaintiffs allege that the walkways were afe and that there were serious breaches
the Defendants’ duty and that those bresctaused the death of Bryan Orkz.at 7-8.
The Plaintiffs sufficiently gave notice afplausible claim for wrongful death.
Atkinson further argues that the claghould be dismissed as untimely. (Doc. 1!
at 11.) The parties agree thhe applicable statute of litations is A.R.S. § 12-542,
which states that claims for wrongful deatrall be initiated within two years. (Doc. 11
at 4;seeDoc. 118 at 5-6.) This @ans that the statute of lintians in this case expired
on April 10, 2018. ThePlaintiffs assert that Rule (&§(1)(C) of the Federal Rules o
Civil Procedure permits the amendment to “relate back” to the previous pleading.
118 at 5-6.) AZZ and Atkinsoargue that Rule 15 does radtow for relation back for
two reasons: first, that Ruls does not apply when arpais added and not “changed,
and second, Plaintiffs have failed to showat the decision taot initially include

Atkinson was a mistake. (Doc. 116 at 11.)

In G.F. Co. v. Pan Ocean Shipping C?3 F.3d 1498 (9th Cir. 1994), the plaintiff

did not include Pan Ocean @ complaint filed three daysefore the expiration of the

limitations period.ld. at 1500. The plaintiff did include Panobulk, which was P

Ocean’s claims agentd. at 1503. They shared artaahey who defended against the

plaintiff's claims in the lawsuitld. In response to plaiiff's motion for summary
judgment, Panobulk asserted that Pan Ocean was the correctlpady.1500. The
plaintiff moved to add?an Ocean pursuant id(c), well after the statute of limitation:
had expiredld. The district court allowed thedditional defendant and relation bac

pursuant to Rule 15(c)d. Pan Ocean appealed to the Ninth Circldt. The notice
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requirement was satisfied by serving Panklndcause there was “sufficient communi
of interest” between the two partidsl. at 1502—-03. The mistakwas evident by the
complaint erroneously asserti@nobulk’s relationship to thacident in question, that
the mistake was not pointed out to the giffinand additionally, plaintiff's counsel filed
an affidavit.Id. at 1503—-04. The Ninth Circuit affied the motion to add Pan Ocean a

relate the amendment backtbte original complaintid. at 1504.

Adding a party is implicated by Rule t%(Rule 15 does not require a change |i
the party or party namas suggested by AtkinsoB8eeid. at 1500. The Court believes

that Plaintiffs mistakenlyomitted Atkinson because ai misunderstanding in the

relationship between AZZ and Atkinson. Thidiekis confirmed as when Plaintiffs were

informed of the mistake, thetpok efforts to correct iand amended the complaint t
include Atkinson in the litigation. (Doc. 92.)rflly, Atkinson does not assert that the
did not receive notice of thelaims (Doc. 123 at 7) andédlctlose relationship betweel
AZZ and Atkinson means that when Atkins@teived notice wheAZZ received notice,
see Pan Ocean Shipping C@3 F.3d at 1503-04. Theecond Amended Complain
relates back to the First Amended Complaitedfiprior to the expiration of the statute ¢
limitations period.

Therefore, AZZ's and Atkinson’s motion w@ismiss for failure to state a clain
(Doc. 116) shall be deniéed.

AZZ and Atkinson have reqatd oral argument. (Dot16.) The Court finds that
oral argument would not aide the Court indecision. The request for oral argument
denied.

Motion to Dismiss Cross-Claims

Cross-Claimant’s cross-claim is conclas@nd contains some scrivener’'s errof

1 The Court did not consider the attachnsetiot AZZ’s and Atkinson’s motion to dismiss$

for failure to state a claim (Doc. 116-1). T@eurt believes that it could consider such
ublic record, as its reliability has yet to geestioned by either gg. (See Doc. 116,
oc. 118.) However, AZZ and Atikson only included this ite to argue that Plaintiffs
should not be allowed to amend. (Doc. 123 at 4-5.)th&s Court does not need ftt
determine if leave to amend is appropridtee document is irrel@ant to the Court’s
determinations.
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First, it appears that Cross-Claimant stdked the Cross-Defendants have an obligation

to defend the Cross-Claimanhut in the cause of actiaand the request for relief neve
request that the Cross-Defendants defend them. In the Response to the Mot
Dismiss, Cross-Claimant does not providiegal basis as to why the Cross-Defendat
have a duty to provide a defense for the Cross-Clang®@INA, Ins. Co. of North
America v. Valley Forge Ins722 P.2d 975, 982 (Ariz. CApp. 1986) (“The duty to
defend, however, is not the same as the dutydemnify.”) Therefore, to the extent thg
the cross-claim is requestinigat the Cross-Defendants dadfethe Cross-Claimant, it is
dismissed.

The Cross-Claimant is entitled theusa of action as “Common Law/Implieq
Indemnity,” which the Cross-Claimant latstates should have read “Common La
Indemnity & Contribution.” (Doc. 119 at 7.) Thigeates confusion as to the origin ¢
Cross-Claimant’s allegations @gst the Cross-Defendants.

Once the conclusory statements aesnoved from the crgscomplaint, the
relevant facts left are that Cross-Defendgmerformed work for # Cross-Claimant at
the mine where Bryan Ortiz died. (Doc..p&he Court is able to understand th
Cross-Claimant is being sued for wrongfuhtteand that the Cross-Defendants, if th
were independent contractors, owed Crossr@dnt a duty to perform their work up f
particular standards. This is insuféat to state a claim for indemnity. Th
Cross-Claimant must include allegations sidint for the Court to understand that th
Cross-Claimant was not primarityegligent and thahe delegated duty was a special
non-delegable duty. The Cross-Claimant shaléw include sufficient facts to conclud

that the Cross-Defendants were in faaddpendent contractors. However, the Court

not convinced that amendment would be futile and will allow amendment. Therefore

cross-claim by Aker Kvaerner will be disrsed with leave to amend as to AZZ ar

2 This confusion is increased in paradrap of the cross-claim, which reads th;
“Cross-Defendant tenders the defensed arequests indemnification from eac
Cross-Defendant.” The Court believes that this sentence should have
“Cross-Claimant tenders the defensaxdarequests indemnification from eac
Cross-Defendant.”
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Atkinson.

AZZ and Atkinson requested attorneys’ f@essuant to A.R.S. § 12-341.01. Firs
AZZ and Atkinson were not completely s@ssful. Second, this award is within th
Court’s discretion. The Court denies this request.

AZZ and Atkinson have reqstd oral argument. (Dot12.) The Court finds that
oral argument would not aide the Court indescision. The request for oral argument
denied.

Motion to Dismiss Complaint Dueto A.R.S. § 12-2602

As a preliminary matter, Plaintiffs ass#rat Defendants Fluor and Aker Kvaerng
have agreed to “drop out dhe motion.” (Doc. 132 at.p Defendants Fluor and Akel
Kvaerner have not contradictdtat assertion and the time to do so has passed. There
as to Defendants Fluor and Aker Kvaertiee Motion to Dismiss Complaint due tq
A.R.S. § 12-2602 is denied as moot.

As to AZZ and Atkinson, Plaintiffsargue that they are not “license
professionals” as defined by A.R.S. 182-2601(3). Neither AZZ nor Atkinson ha
presented any contradictory evidence or assertions. Thereforeadd Atkinson have
waived any argument that they are lised professionals adefined by A.R.S.
§ 12-2601(3)SeeUnited States v. Scoff05 F.3d 410, 415 (9th Cir. 201prwood v.
Vance 591 F.3d 1062, 106@®th Cir. 2010). Arizona Resed Statutes Section 12-260
only protects “licensed professionalas defined by A.R.S. § 12-2601(HeeMacy’s.
Inc. v. H & M Constr. Cq.No. CV-17-009900-PHX-SP12018 WL 1586752, at *3 (D.
Ariz. Mar. 31, 2018)Bertleson v. Sacks Tierney, R.60 P.3d 703, 704 n.1 (Ariz. Ct
App. 2002). Therefore, as to AZZ and Atkinson the Motion to Dismiss Complaint du
A.R.S. 8§ 12-2602 is denied.

As to Beta, the preliminary expeaffidavits have been insufficientSé¢eDocs.
132-2, 132-3.) They have failéd provide Beta’'s acts, errgrar omissions that violated
the applicable standard of care, Beta’'s standérchre or liability for the claim, or the

way in which Beta’s actions caat$ the injury in this cased. Plaintiffs in this matter
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have not complied with or moved to extahe deadline focompliance with Section 12-
2602 of Arizona Revised Statutes set by @airt after a stipulatn by the parties.

Because there has been no motion tdicoa the deadline oactual compliance
with the deadline, the Motion to Dismiss Complaint dué&iR.S. § 12-2602 is grantec
as to Beta and Beta@smissed from the Second Amended Complaint.

Defendants have requested oral argum@dc. 130.) The Cotirfinds that oral
argument would not aide the Court in itsctsion. The request for oral argument
denied.

Conclusion

Based on the above reasoning,

IT IS ORDERED that AZZ's and Atkins@Motion to DismissPlaintiff's Second
Amended Complaint for Wrongfideath (Doc. 116) is denied.

IT IS FURTHER ORDERED that AZ& and Atkinson’s Motion to Dismisg
Cross-Claim by Jacobs Fielfervices Americas, Inc.kla Aker Kvaerner Industrial
Contractors, Inc. (Doc. 112) is grantedpet, and denied, in part. Aker’'s cross-claim
dismissed with leave to amgras to AZZ and Atkinson. AZZ's and Atkinson’s reque
for attorneys’ fees (Doc. 112) is denied.

IT IS FURTHER ORDERPE that the Joint Defendés’ Motion to Dismiss
Complaint for Failure tocComply with A.R.S.8 12-2602 (Doc. 130) is denied, as {
Defendants Fluor, Aker Kvaerner, AZZ, andk#ison, and grantedas to Defendant
Beta.

IT IS FURTHER ORDERED that the clainagainst Defendant Beta in the Secol
Amended Complaint are disrsisd without prejudice.

Dated this 30th day of November, 2018.
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— ; P C, \&ab_
Honorable James ( Soto
United States District Judge
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