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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Joshua Conme

Plaintiff,

No. CV-17-00340-TUC-BPV
ORDER

V.

Social

Commissioner of

m _ Security
Administration,

Defendanh

Plaintiff Joshua Conner filed the iast action pursuant to 42 U.S.C. 8§ 405(
seeking review of the final decision t¢fie Commissioner of ®@l Security. The
Magistrate Judge has jurisdiatiover this matter pursuantttoe parties consent under 2
U.S.C. 8 636(c). (Doc. 8). Thaatter is now fully briefed fere this Court. (Docs. 16-
18). For the following reasons, the Court ordéit the Commissioner’s final decision i
this matter is affirmed.

I.  Procedural History

On July 23, 2013, Plaintiff filed an apgation for Supplemental Security Income.

(Administrative Record (AR) 1§0Plaintiff alleged disability asf July 23,2013 due to
severe manic depression, suicidal thougims, pain and numbness in his right arm. (A
194). Plaintiff's application was initially d¢éed on February 142014 (AR 138), and
upon reconsideration on August 19, 2014R(A46). On January 6, 2016, Plaintif
appeared with counsel and testified at administrative hearing in front of arn

Administrative Law Judge (ADJ (AR 84). The ALJ issued amnfavorable decision on
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March 3, 2016. (AR 19-30). Howing Plaintiff's Request for Review, on June 12, 2017,
the Appeals Counsel deniedalitiff’'s request (AR 1-3), miang the ALJ’s decision the
Commissioner’s final decision for the purposes of judicial review.

Plaintiff filed the instant action arguirthe ALJ erred: (1) by failing to considef
Plaintiff's credibility; (2) by finding Plainff’'s arm impairment wa not severe; (3) by
giving incorrect weight to examining source. Andrew C. Jones?h.D.; (4) by using
her own medical opinion in lieof examining physician Dril0Plevell, Ph.D.; and (5) by
failing to develop the record. (Doc. 16).

. Plaintiff's Background, Statements in the Record,and Vocational Expert’'s

Findings

Plaintiff was 28 years old on the datkthe alleged onset of disability. (AR 29).
Plaintiff finished high school where he sva&nrolled in specialdeication classes, and
subsequently took a few courses at comityucollege but did not graduate. (AR 88).
Plaintiff testified at the hearing before tA¢.J that he had previsly worked in fast
food, as meat cutter, in constructiamd as a janitor. (AR 89, 100-01).

The ALJ asked the Vocational Expert (VE)there was work available for ar
individual with no physicalimitations but limited to repetitive, unskilled tasks. (AR
102). The VE stated that such individual @bwork in fast food, as a kitchen helper, |a
janitor, or in assembly productiond() Plaintiff's attorney aditionally asked whether
there was work available if an individualeeded sheltered work with constant

supervision, had reading and math diffims, could not perform data entry in

jSY

computer because of cogngiwdisabilities, and had diffithy with repetitive assembly
jobs because of his right arm impairmefdR 104). The VE responded that the
aforementioned employment would have to be sheltered wdrk. (
[ll.  Summary of ALJ’s Findings

Whether a claimant is disabled is deteed pursuant to a five-step sequential
processSee20 C.F.R. 88 404.152@16.920. To establish digitity, the claimant must

show: (1) he has not performed substargaihful activity sincethe alleged disability
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onset date (step one); (2) he has a mevmpairment(s) (step two); and (3) hi
impairment(s) meets or equals tieted impairment(s) (step threaql. “If the claimant

satisfies these three steps, then the clainsadisabled and entiiteto benefits. If the
claimant has a severe impairment that dogsmmeet or equal the severity of one of th
ailments listed[,] . . . the AL then proceeds to step fowvhich requires the ALJ to
determine the claimant’s relsial functioning capacity (RFC)Dominguez v. Colvir808

F.3d 403, 405 (9th Cir. 2015t this step, the ALJ consads (1) whether there is af

impairment that would reasonably be expedtedause the plaintiff’'s symptoms, and (2

the severity of plaintiff's ailments, includynntensity, persistencand limiting effects of

alleged symptoms. If the claims of intensity, persistence and limiting effects are

supported by medical evidence, the ALJ nded¥etermine, based on the record, wheth
plaintiff's claims are credibleSocial Security Ruling (S9M®6-7 (superseded by SSR 16
3 (Mar. 28, 2016)). At stepve, “[a]fter developing th&kFC, the ALJ must determing
whether the claimant can perform past relevant wdbkininguez 808 F.3d at 405. At
this stage, “the government has the burdeshowing that the claimant could perforr
other work existing in significant numberstime national economy given the claimant
RFC, age, education, and work experiendd.; 20 C.F.R. 8§ @4.1520, 416.920.

At step one, the ALJ found that Plafhhad not engaged in substantial gainfi
activity since Jul\23, 2013. (AR 21).

Then, at step two, the ALJ determinedttiseveral of Plaintiff's ailments werg

severe, including: “mental impairments variously diagnosed to include bipolar disg
depressive disorder, anxiety disorder, ygabstance dependence, and post-traum
stress disorder.” (AR 21).

However, the ALJ determined that Pi@lf’'s reported right arm numbness was nq
severe. (AR 21-22). She stated that whilerRifiihad an initial recad of treatment with
medication, there were no further recorddreitment and only one subsequent cons
for the problem. (AR 21). Durinthis consult, Plaintiff claimed that he was still able
perform all of his daily actities. (AR 21-22, 46). The ALJ noted Rintiff had minimal
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decreased sensation, full range of motemg the minimal limitation precluded a finding
of severity. (AR 21-22). Thebservations of Dr. John kiin, Dr. Charles Combs, ang
Dr. Joseph Ring, D.O. furthesupported her determinatidhat Plaintiff's impairments
were not severe. (AR 22, 112, 476-478).

The ALJ decided, at steprée, that Plaintiff’'s impaments did not meet or equg
the listed impairments. (AR 22The ALJ noted that she cadered both the severe an
non-severe impairments when coming to her decisidr). (

The ALJ found that Platiif's RFC included a fullrange of work at every
exertional level, but limited him to unskilled tasks that were repetitive and did not re
a great deal of skill. (AR25). Although the ALJ conceded that Plaintiffs medic
impairments could cause the purported syms, the ALJ stated that the medic
evidence did not support thertention that Plaintiff codl not perform daily activities
and remember simple tasks. (AR 25, 117, 514).

The ALJ then determineddhPlaintiff’'s conflicting ass@ions as to the intensity,
persistence, and limiting effects of his syoms were not credible. (AR 26). The AL
explained that she was incredulous aboutnféis claim he couldnot work due to his
symptoms because his prior job history indicated: (1) he was capable of workir
eight-hour-day; (2) he left his last job basa he was no longer required to work as
condition of probation, not because of ampairment; and (3) his explicit statemen|
about his decision to leave showed he bhdrior motives fornot working. (AR 27).
Since there was also no evidence of womg after 2010, the ALJ concluded thi
Plaintiff's self-disclosed symptoms were aliable and he was capable of working und
the stated RFC. (AR 27, 370).

Furthermore, the ALJ detemed that Plaintiff's self-gclosed history of drug
abuse was questionable. TW¢.J noted that Plaintiff hd a significant history of
marijuana use. (AR 27). Subsequent to #tate’s refusal to designate Plaintiff 3
mentally ill because of the drug abuseR(A151-52), Plaintiff'sdisclosure became

inconsistent with prior statements and miraed his prior and present use. (AR 27, 9
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437, 449, 477, 484, 49299). This suggested Plaintiff wamotivated to minimize his
drug use because he was aware that hidodise may affect his ability to obtain bot
state and federal benefits. (AR 27).

Third, the ALJ found that despithis claim that he was unable to liv
independently, Plaintiff had revealed he viasctioning well socially, had a girlfriend,
and was able to fulfill daily activities. (AR3, 441, 476). In adddn, Plaintiff admitted
that he was physically abte accomplish his activities of dialiving, but was “too lazy
to do so.” (AR 23465, 514).

Finally, insofar as the physicians’ recerdiere inconsistent with the ALJ's RFC
the ALJ noted that, the medical opinionggesting Plaintiff's spnptoms were more
serious relied heavilypon the Plaintiff's subjective asiens, and since the Plaintiff's
credibility was in question, so too wereetldeterminations by psician Dr. Andrew
Jones (AR 487) and eational evaluator Philip Shapi(dR 541). (AR 28). Furthermore,
the ALJ gave little weight to #hinconsistent opinions &flr. Shapiro and John Ekman
NP-C because they wenet acceptable sourcesd.].

At step five, the ALJ concluded tha&laintiff was not disabled; and giver
Plaintiff's RFC, age, education, and workperience he would woré&s a kitchen helper,
a janitor, or in assembly production. (AR 30).

V. Standard of Review
The Court has the “power to enter, ugbe pleadings and the transcript of th

record, a judgment affirmingnodifying, or reversing thdecision of the Commissioner

of Social Security, with owithout remanding the causerfa rehearing.” 42 U.S.C. §
405(g). The factual findings of the Commaser shall be conclusive so long as i
findings are based upon substantial evidesoe there is no legal error. 42 U.S.C. §
405(g), 1383(c)(3)Tommasetti v. Astru33 F.3d 1035, 103®th Cir. 2008).

1113

Substantialevidenceis “more than a mere sdila[,] but not necessarily a
preponderance,”Tommasetfi533 F.3d at 1038 (quotingonnett v. Barnhart340 F.3d
871, 873 (9th Cir. 2003)). Furthesubstantial evidence is “such relevant evidence 3

reasonable mind might accept as adeq to support a conclusiorParra v. Astrue481
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F.3d 742, 746 (9th Cir. 2007). Where “thed®nce can support eghoutcome, the court
may not substitute its judgmefor that of the ALJ."Tackett v. Apfel180 F.3d 1094,
1098 (9th Qi. 1999) (citingMatney v. Sullivan981 F.2d 1016, 101@th Cir. 1992)).

Moreover, the Commissioner, not the Coust,charged with the duty to weigh th

evidence, resolve material ctiofs in the evidence, and emine the case accordingly,.

Matney 981 F.2d at 1019.

However, the Commissioner’s decision “canhetaffirmed simply by isolating &
specific quantum of supporting ieence. . . . Rather, the Court must consider the reg
as a whole, weighing both evidence tkapports and evidendbat detracts from the
[Commissioner’s] conclusion. Tackett, 180 F.3d at 1098(internal citations and
guotations omitted).

V. Discussion
a. ALJ’s Credibility Determination

Plaintiff contends that the ALJ failed to name clear and convincing reason

guestioning Plaintiff's credibilityPlaintiff claims that the All should have stated whicf

symptoms were (in)consistent with the available evidence and how the symptoms

the ALJ’s conclusions. (Doc. 16 at 18). Theu@dinds that the ALJ did provide specifi¢

and legitimate reasons for discrealifiPlaintiff’'s subjective symptoms.

The ALJ stated that Plaiff claimed he could not condt routine dailyactivities,
but the record demonstrated otherwise. tFitlse ALJ pointed outhat Plaintiff told
various providers spéically that hewas able to take care of his daily activities. (Al
441, 476). “Engagingn daily activities thatare incompatible with the severity of th
symptoms alleged can support anveade credibility determination.”Treviso v.
Berryhill, 871 F.3d 664, 682 {9 Cir. 2017) (quotingshanim v. Colvin763 F.3d 1154,
1165 (9th Cir. 2014)).

Like the activities of daily living, the AL found Plaintiff's chims of suicidal

thoughts unavailing because tlieectly contradicted himseilhen he told Dr. Jones he

no longer had thoughts setiicide. (AR 26, 484).

In addition, the ALJ deterimed that Plaintiff's claimhe cannot function socially
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was contradicted by his reportathhe had friends, a girlfriend, and reported he got alc
with others. (AR 127, 203, 465, 476).

Moreover, the ALJ found that Plaintiffdaim that he was unable to work was n
credible because his prior wodemonstrated: (1) he cowdbrk a full workday, (2) he
did not quit work because of his alleged 8isty, but rather he wano longer motivated
to work because his probation was over, )che was capable of performing repetitiV
tasks with little direction. (AR26-27). The ALJ stated théte reason Plaintiff left his
previous job was not due toshailments, but rather becausis period of court-ordered
probation had expired. (AR 26, 88-89, 48H).addition, there was no indication tha
Plaintiff's impairments had worsensthce 2010. (AR 27, 370-408).

As to Plaintiff's claims of drug depéency, the ALJ foond that there was a
change in Plaintiff's disclosed drug use igfh coincided with the revelation that hi

benefits may be affectedS¢eAR 91 (January 2016: 1 1§2ars since last smoked pot

AR 502 (October 2014: smoked daily sincghtischool with last use ten months aga);

AR 492, 499 (April 2014: nevesmoked on regular basis,vee had a problem, and las
smoked approximately six months ago); AR2 (February 2014: denies smoking (
regular basis and marijuana use has néean a problem); AR 484 (February 201
states “will smoke marijuan when its available”); AR 477 (December 2013: on

occasional marijuana use); ARL3, 437 (August 2013: usaexhnnabis within last few

days, uses daily and “as oftas | can”; AR 449 (August 2@1 chronic cannabis use i$

the only thing that makes him feel bettet)ack of motivation ad “little propensity to
work” in conjunction with conflicting inforration about drug use may support a findir
the claimant is not credibl&ee Thomas v. Barnha&78 F.3d 948, 959 (9th Cir. 2002).
“In reaching a credibility determinath, an ALJ may wgh inconsistencies
between the claimant's testimony and hisher conduct, daily activities, and wor
record, among other factordBray v. Comm'r oSoc. Sec. Admin554 F.3d 1219, 1227
(9th Cir. 2009). Te ALJ considered Plaintiff's aefities, work, and self-discloseq
statements in order to reach her detertionathat Plaintiff's allegations were not

credible. The Court finds that the ALJ'sedibility determinationprovided clear and
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convincing reasons based on dahsial evidence to questidtiaintiff's alleged disabling
symptoms.
b. ALJ's Finding that Right Arm Impairment was not Severe

Plaintiff sustained an injury to his rightm when a bucket fetin it, catching his
arm in a skid loader. (AR 476This injury reportedly caused pain and numbness. (
476). An evaluation by vocational expertilin Shapiro concluded that Plaintiff had
limited feeling and intermittenbumbness in his right arm. (AR 553-54). Shapiro a
stated that Plaintiff scored low on a mandaxterity test andherefore it would be
difficult for him to work in @asembly production. (AR 557laintiff argues that the ALJ

committed legal error becauseestlid not properly considevr. Shapiro’s evidence of

Plaintiff's limitations becauske was a non-acceptable medical source. (Doc. 16 at 16).

The opinion of a vocational evaluatisr considered an “other sourcdraisor V.
Comm’r of Soc. Sec2:16-CV-01500-CKD, 2017 WL270052, at *7 (E.D. Cal. Sept
26, 2017). “[Other sources] are not entitledie same deference [as acceptable med
sources]. . . . The ALJ may discount testimdrom these ‘other sources’ if the ALl
‘gives reasons germane éach witness for doing so.Molina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012); see 20FCR. § 404.1527; SSR 06-03p.

Despite Plaintiff's claimsto the contrary, the ALMid consider the noted
functionally limiting effects observed by nooezptable medical source Mr. Shapiro, al
gave them some weight. (AR 28). The ALdatst that Mr. Shapiro, who was hired b
Plaintiff's representative, based his comotins primarily from Plaintiff's subjective
assertions, which the ALJ previoudigtermined were not crediblddy. Furthermore,
Mr. Shapiro had not referenced RIl#if's medical records at allld.). In addition, Mr.
Shapiro rated Plaintiffs manual dexteritygsificantly lower than a similar evaluation
conducted by a medically accapte source. (AR 28, 557).

The ALJ determined Plaintiff's righarm numbness was not severe becal
Plaintiff's initial numbness was treated witfabapentin (AR 435 but there was no
further evidence of treatmerior his symptoms. (AR 21)She also considered thg

evaluation by the medically-acceptable examirDr. Joseph Ring, which stated th
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Plaintiff was capable of doingll the activities of daily livag, had full range of motion,
excellent grip strength, and good hand da#t. (AR 22, AR 478)Dr. Ring also noted

Plaintiff had normal skin senan to a skin prickvith only a mild decrease in sensatict
h

when using a brush. (AR 22, 476-78). et the ALJ gave great weight to t
consistent determinations of Dr. John Kuiimd Dr. Charles Comb#ho also found that
Plaintiff's arm limitations were ricsevere. (AR 22, 112, 129).

Plaintiff has failed to show the ALJ®ecision did not provide germane reasor|
for discounting Mr. Shapiro’s evaluation. Funiimere, the ALJ cited to specific evidenc
in the record that shaed Plaintiff's functionally limiting effects werele minimus
causing only transient numisge which would not limit hisability to do basic work
activities. Finally, the ALJ comdered both the severe andn-severe limitations in hef
RFC determination and did netr by giving greater weighio the observations of a
medically-acceptable doctor over a non-atakle source hired by Plaintiff's
representative. There were germane reagandiscounting Mr. Sham’s observations,
and substantial evidence existed supportingdstermination that Plaintiff's right arm
pain and numbness were not severe.

c. Weight Given to Examining Ptysician Dr. Andrew C. Jones

Plaintiff further argues that the ALJ errbg giving little weight to the opinion of
Psychologist Dr. Andrew Jones simplychease part of his opinion was based ¢
Plaintiff's subjective observatis. (Doc. 16 at 14). Plaintifftates that any psychologica
evaluation would be similar tthat of Dr. Jones: a muxte of observation, patient
disclosure, and examinationld( at 14-15). In addition, the ALJ should not hay
discounted Dr. Jones’ opinidmecause he did not susp@taintiff was malingering.Id.
at 15).

There are three types of medicalropns (treating, examining, and non-
examining) and each type is, for tm@st part, accorded different weigBee Valentine
v. Comm’r of SocSec. Admin.574 F.3d 685, 692 (9€ir. 2009);Lester v. Chater81
F.3d 821, 830-31 (9tiCir. 1995). Generallythe opinion of a treating source is given

greater weight than thapinion of a doctor whdid not treat the claimanee Turner v.
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Comm’r of Soc. Sec. Admi®l13 F.3d 1217,222 (9thCir. 2010);see also Carmickle v.
Comm’r,533 F.3d 1155, 1164 (9€ir. 2008) (“Thosghysicians with the most
significant clinical relationshigvith the claimant are generabytitled to more weight
than those physicians witasser relationships.”).

An ALJ may reject a physician’s opinidimat has been contradicted by another
opinion by “providing ‘pecific and legitimate reasons’ supfsal by substantial evidencs
in the record.’"Reddick v. Chaterd57 F.3d 715, 725 (9th Cir. 1998) (citibgster 81
F.3d at 830). Additionally, an ALJ prales sufficient reasoning for rejecting a
physician’s opinion “by setting out a detailand thorough summary of the facts and
conflicting clinical evidencestating [her] interpretation thereof, and making findings.
The ALJ must do more #m offer [her] conclusions. . [Sh]e must set forth [her] own
interpretations and explain why theythar than the doots’, are correct.Orn v. Astrue,
495 F.3d 625, 632 (9tir. 2007) (internal citations omitted).

Like Mr. Shapiro’s, the ALJ found th&r. Jones’ opinion fsm February 8, 2014
relied heavily on Plaintiff's subjective stahents. (AR 28). However, Dr. Jones ma
independent observations ab®Uaintiff's appearance. He stak that Plaintiff's hair was
dirty and unkempt, but hikands and body were cleafAR 485). Separate from
Plaintiff's disclosure, Dr. Jorsenoticed that Plaintiff wasble to articulate clearly,

appeared to think logicallygnd had a normal energy lévéAR 485). Dr. Jones also

perceived that “[h]is mood vsaeuthymic and his affect wappropriate and congruent.

He demonstrated no difficultigateraction on a one-on-one d& with this clinician.”
(I1d.).

Upon examination, Dr. Jones noted tR&intiff scored 25/3@n the Mini Mental
State Exam.I¢l.). On the exam, Plaintiff missed points on “remote recall, as well g
points on serial 7s.”ld.). Based on this exam, Dr. Jones estimated that Plaint
intelligence was low-average, head difficulty with recall,and he could not manags
benefit payments. (AR 485-86). Dr. Jones codetuthat this difficlty with recall would
moderately limit his ability to rermeber work procedures. (AR 486).

The ALJ found that the statements abanaentration, persistence, and pace we
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consistent with the record, and gave siguaifit weight to these findings. (AR 28). Bu
the ALJ gave Dr. Jones’ opinion about Ptdiis social interaction and adaptation f
change little weight because doend it inconsistent with theecord as a whole. (AR 28
487). The ALJ explained: (1) Plaintiffgestimony was not credible; (2) Dr. Jone
evaluation relied heavily on &htiff's subjective complainfseven when the findings
conflicted with his MMS Exam; (3) the doctdid not explain howhe reconciled these
differences; and (4) the doctor=onclusions were inconsistewith the record as 4
whole. (AR 28).

The opinions which the ALJ gave little wét were threefold. First, Dr. Jone
opined that at work, Plaintiff would fi@ marked difficulties making independer
decisions and adapting to changes in werkwironment. (AR 28, 487). Second, th
doctor concluded that Plaintiff woulthve moderate social limitation$d.j. Finally, Dr.
Jones stated that Plaintiff would have madie difficulty maintaining a clean and nea
appearanceld.).

The Court finds that th&LJ pointed to specific rad legitimate evidence in the
record and in Dr. Jones’ own opinion thantradicted Dr. Jones’ conclusions regardif
Plaintiff's social and adaptational capabilitidsrst, she cited to stances where Plaintiff
was able to engage in appropriateial interaction. (AR 441, 476¢ee Roberts v. Acting
Comm’r of Soc. Se®yo. CV-17-00195-PHX-GMS, 298 Supp.3d 1232, 1239 (D. Ariz,

2017) (ALJ may discount physician’s opinibased on claimant’'s subjective complaints

and objective evidence that sucbhmplaints are not credibleGalkins v. Astrue 384
Fed.Appx. 613, 615 (9th Ci2010) (same). Earlier in thepinion, the AL also gave

great weight to the opiniongf psychologists Dr. Margardtriedman and Dr. Eugene

Campbell, both of whom described Plaintiff sxcially appropriate and a compassiong
human being, which suggests he is capalbledapting to interpersonal changes a
engaging in social interactions, in costréo Dr. Jones’ findings. (AR 113, 134).

In addition, the ALJ citetb evidence in the oard that conflicted with Dr. Jones
statements about Plaiffitt grooming ability. The AL} referred to instancesg

demonstrating that Plaintiff was capabletaking care of himseland participating in
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routine daily activitis. (AR 441, 476).
Furthermore, the ALJ gave less weightDr. Jones’ opinion because where R
observations conflicted with $iconclusion, he failed to @munt for the differences. Fol

example, Dr. Jones observed that Plaintiff's responses were appropriate: he was af

and capable of interactingaropriately onesn-one, and his mood was stable. (AR 485).

The ALJ discredited Dr. Jones because liendit reconcile thesebservations with his
conclusion that Plaintiff wodl be unable to handle enummental changes or criticism
(AR 28).

Dr. Jones also expressed that Plaintifuld have a moderate limitations in hi
ability to maintain a clean appearance. (AB7). But, Dr. Jones alrved that even
though his hair was dirty, the rest bis body was clean iith no odor. (AR 485).
Furthermore, Dr. Jones stated Plaintiff infeehrhim he needed rassistance maintaining
personal hygieneld.). Dr. Jones provided no explarmati for why, despite Plaintiff's
physical appearance and claims to the reont Dr. Jones decided Plaintiff could ng

maintain cleanliness.

The Court finds that the ALJ gave cogesdsons for giving Dr. Jones’ evaluation

of Plaintiff's social and aaptive capabilities little weightin addition to substantial
evidence supporting her conclosi The ALJ’'s actions did nabnstitute legal error.
d. ALJ’s Evaluation of Dr. Jill Plevell’'s Opinion
Plaintiff argues that the ALJ erroneoudigund Dr. Plevells 1Q test invalid
because it did not includesting conditions or an assessmeinPlaintiff's level of effort

on the IQ test. (Doc. 16 at 9, 12). Drefll submitted a one-ga evaluation, which

listed Plaintiffs FSIQ score a68. (AR 541). Dr. Plevell'sanalysis consisted of one

sentence, which stated, “Results segjiye of significah difficulty with
attention/concentration.’ld.).
In the administrative hearing, the Aldentioned to Plaintiff's attorney the

problems with Dr. Plevell’s aluation. The ALJ told counsel:

| don’t see that as a very good medtlieeord what [Dr. Plevell] submitted.
| mean it doesn'’t really even sayeshdministered the test, it gives you a
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bunch of results and it says whé#tey’re suggestive of and it has
[Plaintiff's] name on it. But there’'s really not enougdentification
evidence in there to really agtdahat as a medical record.

(AR 98). Plaintiff's attorney rgponded that she would follow wpth Dr. Plevell’s office
for the full report. [d.). The ALJ concluded the hearibg telling Plaintiff's counsel that
she would wait for counsel’s bmission of these recordswake her decision. (AR 104)
The Court cannot find, nor do®aintiff point to, any followdp reports provided to the
ALJ. In her subsequent decision, the ALJ doded that “[w]ithout futher information, |
therefore cannot find this December 2015 page constiutedid IQ score.” (AR 25).
On May 2, 2016, Plaintiff filed, thougtounsel, a Request for Review and 30 Day
Extension to Submit New and Relevant Evidenstating that Plaintiff had asked Dy.

Plevell to provide additional information aad explanation of her findings. (AR 5, 158
59). However, there is no ewdce that any further documeitism Dr. Plevell were ever
provided to the ALJ or Appelta Council. Plaintiff had amglopportunity to supplement
the record both before and after the ALdéial and failed to do so. (AR 1-9).

An “ALJ need not accept thapinion of any physician ...if that opinion is brief,
conclusory, and inadequatelypgorted by clinical findings.Bray v. Comm’r of Soc.
Sec. Admin.554 F.3d 1219, 1228 (9@ir. 2009). “[S]ince thk results of intelligence
tests are only part of the overall assessrfadnntellectual disability, the narrative report
that accompanies the tessudis should comment on wther the IQ scores are
considered valid and consistent witle tthevelopmental histprand the degree of
functional limitation.” 20 C.RR. Pt. 404, Subpt. P, App.1, 12.00(D)(6)(a).

The Court finds that the ALJ appropgebt disregarded Dr. Plevell’'s conclusions
because they essentially amounted to queece of numbers witlan inexplicable
determination that Plaintiff auld have difficulties concentiag. It was not legal error
for the ALJ to dismiss this tee, conclusory evaluation.

e. ALJ’'s Duty to Develop the Record

In addition, Plaintiff clains that the ALJ erroneoyssubstituted her own medical

opinion in lieu of Dr. Plevell's, and statésat because there was a discrepancy betwgen
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Dr. Plevell's intellectual score and a cogratiexam given to Plaintiff approximately

twenty years prior, the ALJhsuld have resolved this &mguity by ordering further

testing, rather than relying on an outdzte exam and her own inappropriate medi¢

opinion. (Doc. 16 at 11-13).

“The obligation to develop the record ‘iriggered only whethere is ambiguous
evidenceor when the record is adequate to allow for per evaluation of evidence
Mayes v. Massanar76 F.3d 453, 459-60 (9thICR001) (emphasis adde@)) C.F.R. 8
404.1519a(h) “If the ALJ thought [s]le needed to know the $ia of [the doctor’s]
opinions in order to evaluate them, [s]hg¢sha duty to conduct an appropriate inquin
for example, by subpoenaing the physicianssubmitting furtherquestions to them.”
Smolen v. Chater80 F.3d 1273, 1288 (9th Cir. 1996) is ALJ’s burden to make &
reasonable effort to obtain the informatioquied to make a determination. 20 C.F.R.
404.1512(b)(1)()).

I. Claimant’s Duty to Disclose Evidence
However, a claimant also has an ongoduty to disclose evidence, and “[w]he
[a claimant] submit[s] evidenaeceived from another sourdhe claimant] must submit
that evidence in its entirety.” 20[ER. 8 404.1512. In additiorhe ALJ “will not request
a consultative examination unfthe ALJ] has made evemeasonable effort to obtain

evidence from [the claimant’'s] own mediaasources. . . . [An ALJ] may order i

consultative examination whilawaiting receipt of medicadource evidence in someg

instances, such as when [the ALJ] know[§aairce is not producty is uncooperative,
or is unable to provide certain tests oogadures.” 20 C.F.R. 804.1512(b)(2). This
requirement may arise when “[tlhe evidenthat may have been available fro
[claimant’s] treating or other medical sousaeannot be obtained foeasons beyond [the
claimant’s] control, such as death or nonaapion of a medicalasirce.” 20 C.F.R. 8
404.1519(b)(2).

In this instance, Plaintiff's counsel kmahat the ALJ did not think Dr. Plevell’'s

evaluation was sufficient and agreed to abtaie necessary records. Counsel did not
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so, and did not notify the ALJ that counsdtiure was due to circumstances beyond
control or because of difficulty obtainintpe documents. In facit seems as though
Plaintiff may have received these records, and simply failed to submit them. (AR
(stating counsel requested an in-depth @axalion by Dr. Plevell, but not indicating
receipt of additional infor@tion or obstacles to aihing the information))See Meanel
v. Apfe|] 172 F.3d 1111, 1115 (9th Cir. 1999]Wfjhen claimants are represented L
counsel, they mustiise all issueand evidenceat their administrative hearings in ordg
to preserve them on appeal.”) (emphasis dfdéhe Court does not find that the AL
erred by failing to order adtbnal testing because the Alrdade reasonable efforts tq
obtain Dr. Plevell's complete 1Q evaluaticemd Plaintiff's counsehever informed the
ALJ that the record was unavailable.
ii. Record Adequate for Propdgvaluation of Evidence

Furthermore, the ALJ found that withoordering further testing, there wa
sufficient evidence of Platiff's cognitive abilities to make a determination thj
Plaintiff's mental impairments did not meet equal the criteria for mental disordet
under listings 12.02 (Neurocognitive Disorslgrl2.04 (Depressive, Bipolar and Relatg
disorders), 12.05 (Intellectual Disorder2.06 (Anxiety and Obsessive-CompulsiV
Disorder), and 12.09 (Substancediation Disorder). (AR 19, 25).

To find that a claimant has met thdtema for a mental disorder under th
previously mentioned listings (except fortiing 12.05), the ALJ must find that claimar
has met the diagnostic description of tisted impairment and the criteria under bo
paragraphs A and B, or pagraphs A and C of the listifg20 C.F.R. Pt. 404, Subpt. P
App. 1, Listing 12.00(A). The ALJ found th&aintiff had not methe criteria listed in
both paragraph B and @nd therefore his impairments didt meet or equal the criterié
in the listed impairments.

1) Assessment Under Pagraph B Criteria
For a determination of dibdity under paragraph B (pagraph D criteria in listing

! The Court evaluates the ALJ’s decision under the regulations in effect at the time of the decision
the 2018 iteration as Plaintiff suggests.
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12.05), claimant must have marked limibais (meaning more than moderate but le

than extreme) in two of thiollowing areas: maintaining coentration, persistence, of

pace; maintaining social functioning; partiaimg in daily living atvities; or repeated
instances of decomposition of extended duration. 20 C.F.R. 88404 Pubpt. P, App.
‘[m]arked limitation’ means that functioning these areas indepemdly, appropriately,
effectively, and on a sustained basis,serfously limited.”
3:16-cv-00587-HDM-WGC, 2017 WL 8222654t *13 (D. Nev. Dec. 22, 2017) (citing
20 C.F.R. Part 404, Subji, App. 1, § 12.00(f2)(d)).

Here the ALJ stated that Plaintiff had ymhoderate difficultywith concentration,

Lamonda v. BerryhiJINo.

persistence, and pace. (AR)28he ALJ noted that while éne was significant evidence

supporting his cognitive difficulties in egrthildhood, a more cent consultative exam
indicated a score of 25/30 and was in the éox@rage range of intelligence. (AR 23, 11
294, 485). Furthermore, the ALJ pointednedical records thahdicated Plaintiff was
capable of remembering sitepinstructions, and demanated a limited ability to
concentrate. (AR 27, 498).

As to Plaintiff's social functioning, the ALJ noted that Plaintiff appeared to
doing well socially. He had a girlfriend, spetime with friends, ad appeared to beg
getting along with family better than the past. (AR 127, 203465, 476). The ALJ
determined that Plairftionly had mild difficultiesin this area. (AR 23).

The ALJ stated that thughout the claim of disabilitymedical records reveale
that Plaintiff had only modate limitations in performingctivities of daily living. (AR
22). The ALJ listed several instzs in which Plaintiff confirmed he was able to perfor
daily activities with minimal restrictions. (A 441, 476, 514). Idact, Plaintiff self-
disclosed that he was able to do so, bus tyast too lazy.” (AR23, 514). Furthermore,
Plaintiff appeared to handle social intgrans well with only minor anxiety. (AR 23,
441, 484, 514, 535).

Finally, the ALJ stated that there svano evidence of extended periods

decomposition. (AR 23). Plaintiff do@®t dispute this conclusion.
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Because Plaintiff did not ka two marked limitationsyr a marked limitation with
extended decompensation, theJbund that Plaintiff was nalisabled under the criterig
of paragraph B.Id.). A reasonable mind could findahthe ALJ proided adequate
support and substantial evidenshowing Plaintiff had not mée paragraph B criteria in
the listings.

2) Assessment Under Pagraph C Criteria

If an ALJ determines a claimant has nmt the criteria listed in paragraph B, th
ALJ then must assess the additional functi@nigria in paragraph C. 20 C.F.R. Pt. 40
Subpt. P, App.1, 12.00(A).

a. Listings 12.02 (Organidviental Disorder) and 12.04
(Affective Disorder)

To qualify as disabled aler paragraph C of listings T2 and 12.04, a claimant

must demonstrate at least a two-year hystof chronic organic mental disorder g

chronic affective disorder causing more tmaimimal limitation inperforming basic work

!

e

r

activities, and either: (1) repeated and exéehdecompensation; (2) a residual disease

process that suggests slight increase intedelemands would cagislecompensation; ot

(3) an inability to function whout a supportive living arrangeent for one or more years

prior. 20 C.F.R. Pt. 404 Subpt. Rpp. 1 Listings12.02, 12.04.

For listing 12.02 and 12.0the ALJ found Plaintiff had not demonstrated repeat
or extended decompensation, or thatcleange in environment would likely caus
decompensation. (AR 23-24). Plaintiff doest mtaim to have remded and extended

decompensation. Further, the ALJ reiterated Blaintiff’'s own testimony was unreliabl¢

on the issue of his functional abilities, because he had stated he was able to cq
activities of daily living if he so desired, $& had not shown hgas unable to function
independently. (AR 24, 514).

As demonstrategupra the ALJ's provided adequasaipport for her credibility
determination. Without any evidence @admpensation and seviirsstances throughout

the period of asserted dishktly supporting Plaintiff's abilityto function in the activities
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of daily living (AR 441, 476, 514), the Courinnot find that thé\LJ’'s determination
constituted legal error or was nofpgwrted by substantial evidence.
b. Listing 12.06 (AnxietyRelated Disorder)

To demonstrate that an impairment mgetsagraph C of listing 12.06, a claimatr]
must show he is completelycapable of functioning outside the home on his own. The
ALJ showed Plaintiff did not meet this regement because he was able to drive,
grocery shopping, and to meet friendstsmde the home. (AR 24441, 484, 513).
According to the recoraand Plaintiff's statements, Phiff's level of social anxiety
appeared to be minor. (441, 484, 514, 535 Tourt finds ample evahce in the record
supports the ALJ determitian as to Listing 12.06.

c. Listing 12.05 (Intdlectual Disability)

The 2015 listing for intellectual disability $ia slightly different analysis than th

prior listings. A claimant’'s impediments eteor are equal to listing 12.05 if the)

demonstrate a “significantly baverage general intellectuainictioning with deficits in

1L

go

D

adaptive functioning” that begdoefore age 22. Furthermore, a claimant must also satfisfy

one of four sets of criteria:

A. Mental incapacity evidenced by deyence upon others for personal needs
(e.g. toileting, eating, dressing, drathing) and inability to follow
directions, such that the use ofamstlardized measures of intellectual
functioning is precluded; OR

B. A valid verbal, performance, orlfiscale 1Q of 59 or less; OR

C. A valid verbal, performance, or fubcale IQ of 60 through 70 and a
physical or other mental impairment imposing an additional and significant
work-related limitatiorof function; OR

D. A valid verbal, performance or full sealQ of 60 througtvO0, resulting in
[two marked limitations previously stat@uparagraph B of prior sections].

20 C.F.R. 8 404, Subpt. P, AgpListing 12.05 (mphasis added).

The ALJ mentioned that themwas evidence Plaintiff waspable of tending to hig
personal needs (AR 514), and was able to Wolkimple directiongAR 498, 557, 559,
561), and therefore did not qualify under paagpdxr A. Plaintiff doesot argue that he is

incapable of participating in &tdardized testing, and inctaasks for an additional 1Q
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test, therefore, paragraph A doexg apply to Plaintiff's claims.

For paragraph B, Plaintithad two full-scale IQ testgne finding Plaintiff's 1Q
was 68, the other 86. Because paragraphdsiimes an IQ of 59 or less, there is n
evidence that Plaintiff waprejudiced because the ALJddnot order further testing
because Plaintiff does not assert he would nieetcriteria in this paragraph, even
ordered to perform another IQ test.

Therefore, the disputed subsections inelparagraphs C and D. Plaintiff argusg
that the ALJ erred in deciding that Pldifs intelligence did notmeet the criteria in
paragraph C because she failed to consider Dr. Plevell’s 1Q test, did not order anot
test to replace it, and instegdve credence to an IQ tgsten to Plaintiff as a child.

The most recent 1Q test, Dr. Plevell’'s WRAIV test, gave Plaintiff an 1Q score o0

(0]

—

2S

her

f

68. (AR 541). The ALJ noted that even ifesassumed the test was properly performed

there was no indication how DOPlevell came to the conclusion that this score meant
Plaintiff had “significant difficulties with attention/concentration. (AR 25).

The second IQ test was a 1992 WISC-Rté& administered when Plaintiff wa
merely eight years old, which indicated Rtdf had an 1Q of 86 (AR 294). The ALJ
stated that there was no organic degradati®ubstantial worsening Plaintiff's mental
condition to explain the significanedrease in 1Q from 86 to 68. (AR 25).

Plaintiff explains that the differencetheen the two tests may likely be becau
they are different tests: WAIE/ is a test for adults wa®vised in 2008, while WISC-R
is a test for children developed in 1974. (Dd6 at 10-11). Furthermore, Plaintiff state
that the WISC-R test was only valid for twoays, and can only be e to establish that
Plaintiff had functional impairment prior to age 22, not to establish current impairn
(Id. at 11).

The ALJ found the childhood WISC-R scavas consistent with other evidence i
the record and there was no indication whaimiff's score wouldhave dropped since
then. However, this score, whetaintiff was merely 8 yeadd, was far beyond the time
for which to consider it avalid indicator of 1Q. POMSDI 24515.055 (indicating
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childhood 1Q testing is currerior two years). To use onlgn outdatedchildhood 1Q

score to determine intellectual disability wlagal error. “It is essential for complete

rather than partial-sets of IQ scoreskie used in evaluatinqtellectual disability.”
Garcia v. Comm’r of Soc. Se@68 F.3d 925, 931 (9th Cir. 2014).

While the ALJ could appropriately discie@®r. Plevell’s 1Q test as conclusory,
and Plaintiff had a duty to submit all avéilea evidence, this didot permit the ALJ to
use a vastly outdated 1Q to deeithat Plaintiff's IQ was higér than 68. As stated by th¢

D

Ninth Circuit, “It was legal error for the ALnot to ensure thdhe record included a
complete set of 1Q test results that tbahe ALJ and the reviewing experts could
consider."Garcia, 768 F.3d at 929.

However, an ALJ's legal error, standingmé, is not an adeqte reason for the
District Court to overturn an ALJ’s decisiothe claimant must also show prejudic
McLeod v. Astrue6440 F.3d 881, 882011). The reviewing court “will not reverse a

=

ALJ’s decision on the basis of a harmless rerfwhich exists when it is clear from the
record the ALJ’s ermowas inconsequentiab the ultimate nondability determination.”
Garcia, 768 F.3d at 9321fternal quotationrad citation omitted).

In this instance, Plaintiff has not denstrated prejudice. Ew if the ALJ had
ordered a qualifying 1Q test, she would matve found Plaintiff itellectually impaired
because her decision was based on her ceinduhat the evider® did not support
Plaintiff's claim that his impairments we “markedly” limited. (AR 27). To find a

claimant disabled under listing 12.05(D)aiRtiff must not only have a full-scale 1Q

11%

score between 60-70, but he shhave at least two of the marked limitations as descriped

in paragraph B of the other listings (patiaggh D of listing 12.05). In other words, in
addition to the 1Q results, claimant must meet two marked limitations, either

maintaining concentration, p&tnce, or pace; in maimang social functioning; in

participating in daily living activities; oby repeated instances of decomposition |of

extended duration. 20 C.F.R. 88404 Subp#ph. 1, 12.05(D). The ALJ had substantia

in

evidence supporting her consian that Plaintiff did not meet the requirements under
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paragraph B (paragraph D oftligy 12.05), an essential component of impairment un
listing 12.05(D).

Furthermore, the Court cannot find IAL#F would be prejudiced under paragraph

C either, which requires greater inmpaent than that of paragraph Bee Garcia,/68
F.3d at 929 (describing paragraph D asrgtimilder impairmentsthan paragraphs A-
C). Since the ALJ provided substantialidence supporting her determination th
Plaintiff did not exhibit the milder impairrmés of paragraph D, éhCourt cannot find
that the ALJ would have founthe more significant limitations paragraph C, even fif
she was providedith an updatedVAIS-IV test.
This case is distinguishable from Plaintiff’s cited c&arcia v. Commissioner of
Social Security7/68 F.3d at 925-938. In that casiee Ninth Circuit sated, “While it is
not certain from the record be® us that Garcia would ha been determined to b¢
disabled if the record had been properly digved, it is also not clear from the recor

that the ALJ’s error was inconsequentiakiie ultimate nondisally determination.”ld.

at 929 (internal citations omitted). The Coudkes not entertain such doubts in this

instance. Here, Plaintiff clearly had a muggher level of intellectual functioning thar
Garcia, who was unable to read, did not krtber alphabet, and needed to be re-taug
basic tasks “on a constant basigl! at 927. In addition, Gai& left her prior work
because she misunderstood demfasks, required constastipervision, and found the
work “too difficult.” Id. at 927.

Unlike Garcia, Plaintiff is able to read, we, and follow simple directions.
Furthermore, Plaintiff did not leave hipast work because the tasks were t
complicated. Rather, he left because his atiolbary period was over. The ALJ’'s denig
under listing 12.05 was ndundamentally based upothe IQ score,though she
referenced the older test. The ALJ foundiRtff was not disabled under listing 12.0
because he did not have the requisite twarked limitations or a “significant work
related limitation of function.” The ALJ's determination that Plaintiff's function

limitations were moderate was based on w&niml evidence in the record, includin
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Plaintiff's own statements and the evaluati@iseveral physicians. Here, although tt
IQ scores gave conflictingnd possibly ambiguous resultse record was adequate fg

proper evaluation of Plaintiff'disability under the listings.

Accordingly, IT IS ORDERED:
1. The Commissioner’s decision denying benefits is AFFIRMED.
2. The Clerk of Court is directe enter judgment accordingly.
Dated this 29th day of August, 2018.

Bernardo P. Velasco
United States Magistrate Judge
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