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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

David Parsons, No. CV-17-00504-TUC-JGZ
Plaintiff, ORDER

V.

Mark D Napier, et al.,

Defendants.

This case arises out of a sheriff's levy @ate of certain propsrof Plaintiff David
Parsons. Parsons alleges that Pima Co8hsyriff Mark D. Napier, the only remaining
defendant in this actiohfailed to comply with state stagg when seizing Parsons’s asse}s,
and by, failing to comply, violated ParsonEsurteenth Amendment Due Process rights.
Now pending before the Courttlse Sheriff's Motion to Dismiss fdailure to state a claim.
(Doc. 34.) The Motion is fully briefed, and tparties filed supplementhatiefs as directed
by the Court. (Docs. 34, 336, 37, 38, 39.) The matteame on for hearing on August
31, 2018. For the following reasonsg tGourt will grant Defendant’s Motion.
I

1 Sheriff Napier notes that Parsons “mast named the proper individuals [whq
would have personallgarticipated in the alleged cditstional violation.” (Doc. 34 at 5
n. 3.) “Government officials may not beltheiable for the unconstitutional conduct o
their subordinategnder a theory afespondeat superior.” Ashcroft v. Igbal, 556 U.S. 662,
676 (2009). Rather, a plaintiff must establisat each individual “Government-officia
defendant, through the officialown individual actions, Isaviolated the Constitution|d.
Sheriff Napier, however, does not raise theasas part of his instant motion to dismiss
btegau%e) that matter would require referenamaterials outside the pleadings. (Doc. 34
at5n.3.

—_

Dockets.Justia.com


https://dockets.justia.com/docket/arizona/azdce/4:2017cv00504/1058098/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/4:2017cv00504/1058098/42/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Background
According to Plaintiff ParsonsSecond Amended Complaint (SACParsons and
Wrightson Enterprises LLC (“Vightson”) have been involvad ongoing legal disputes

since 2014, related to ownerghand control of a subdivision in Santa Cruz County,

homeowner association, and the domestic waigrovement district that serves the

subdivision. Parsons alleges that, as part efffamt to gain leverage over him for the leg;
dispute, Wrightson purchasads400,000 judgment domesticated by the Arizona Supe
Court against Parsonand obtained a Writ oeneral Execution for the judgment fron
the same court.

Parsons’s pending § 1983 ctangainst the Sheriff arisesit of the Sheriff's levy
and September 27, 2017 auctairParsons’s corporate sharesConservation Properties
Inc. (CPI), and the Sheriff\ugust 9, 2017 Notice otevy of three of Parsons’s
partnership interests. Parsons alleges tleaStieriff violated Arizona state statutes whé
he sold Parsons’s shares in CPI without seizing the stottkozee as required by A.R.S
8 47-8112(A); displaying the stock certificatethe auction as required by A.R.S. 8 1
1622(D); waiting for a judgment debtor exaation under Ariz. R. Civ. P. 69; anc
requiring Wrightson to obtaimn injunction to obtain physical custody of the sto
certificate under A.R.S. § 47-81(B). Parsons also alleges thatrsuant to A.R.S. 8§ 29-
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1044(A), a court order was necessary to levgiregj the partnership interests. Parsgns

filed this action pursuant to 42 U.S.C. § 1983ating that the Shéits failure to comply
with the Arizona statutes amounted to a uiolaof Parsons’s due process rights under 1
Fourteenth Amendment tbe U.S. Constitutiof.

The Sheriff moves to disiss the Second Amended Comptapursuant to Rule

2 The allegations contained in the background section are taken from Plair
SAC. (Doc. 30.) In evaluating the pendingtMa, the Court takes all factual allegatior
contained in the SAC as truecanonstrues them in the lightost favorable to Plaintiff.
See Keates v. Koile, 883 F.3d 1228, 123@th Cir. 2018).

3 Parsons acknowledges that the security certificate at issue with respect to th
stock has now been levied in compliance wtizona law and sold, and the notice of lev
of the partnership interests has been releg8ext. 30 1 25, 39)These actions occurrec
after the filing of this action.ld. at 39.)
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12(b)(6), Fed. R. Civ. P., advancing two arguatse(1) the complairfails to allege facts
supporting a constitutionaiolation or a specific injuryand (2) the Sheriff is entitled tg
gualified immunity. Success on either ground wlaeisult in dismissal of this action. Th
Court concludes that the Sheriff is entitkedqualified immunityand therefore does no
reach the additional gomd for dismissal.
Standard

To survive a Rule 12(b)(6) nion to dismiss for failuréo state a claim upon which
relief can be granted, “[flactual allegationsshbe enough to raise a right to relief abo
the speculative level, on the assation that all the allegationa the complaint are true
(even if doubtful in fact).”Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007
(citations and internal quotatis omitted). “While a complaimtttacked by &ule 12(b)(6)
motion to dismiss does not need detailedualctllegations, a platiff's obligation to
provide the grounds of his entithent to relief requires more than labels and conclusic

and a formulaic recitation of the elen&mf a cause of action will not dold. at 555

D

[

ns,

(citations and internal quotations omitted). “[O]nce a claim has been stated adequately,

may be supported by showingyaset of facts consistent with the allegations in t
complaint.”ld. at 570. Dismissal is appropriate ungeille 12(b)(6) if the facts alleged d
not state a claim that is “plausible on its fadé."at 569;Igbal, 556 U.S. at 678 (“A claim
has facial plausibility wén the plaintiff pleads factual contéhat allows the court to draw
the reasonable inference thhé defendant is liable foréhmisconduct alleged.”). Wher
assessing the sufficiency ofetttomplaint, all factual allegations are taken as true
construed in the light most fa\ale to the nonmoving partieates, 883 F.3d at 1234,
and all reasonable inferences are tdfasvn in favor of that party as wellaltex Plastics,
Inc. v. Lockheed Martin Corp., 824 F.3d 1156, 115®th Cir. 2016).
Qualified Immunity

113

To prevail under 42 U.S.C. § 1983, a ptafrmust prove that he was “deprived o
a right secured by the Constitui or laws of the United &tes, and that the allege

deprivation was committed under color of state lavifarsh v. County of San Diego, 680
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F.3d 1148, 1152 (9t@ir. 2012) (quotingAm. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40,
49-50 (1999)). If a plaintiff fails to show thde federal right was “clearly established” i
the time of the violation, government a@ifals are entitled to qualified immunitid. (citing
Davisv. Scherer, 468 U.S. 183 (1984))Qualified immunity shields government official

from civil liability unless a plaitiff establishes that: (1) the official violated a constitution

right; and (2) that right was “clearly estabksl” at the time of the challenged condugt.

Morales v. Fry, 873 F.3d 817, 821 {9 Cir. 2017) (citingAshcroft v. al-Kidd, 563 U.S.

731, 735, 741 (2011)). Th€ourt may address the two qualified immunity prongs|i

whichever order would expeditesolution of the caseld. (citing Pearson v. Callahan,

555 U.S. 223, 236-39 (2009 The Supreme Court has ebged that it is frequently
“quick[er] and easi[er]” to dermine whether a constitutionaght was clearly establisheq
than whether it was violateBearson, 555 U.S. at 236-39.

113

Clearly established’ means that, at titee of the officer’s conduct, the law wa
‘sufficiently clear’ that every ‘reasonable official would understarad ¥hat he is doing’
is unlawful.” District of Columbia v. Weshy, 138 S. Ct. at 58(2018) (quotin@l-Kidd, 563

U.S. at 741). In other wds, existing law must havegaed the constitutionality of the
officer's conduct “beyond debateld., 138 S. Ct. at 589. IWeshy, the Supreme Court

reiterated:

To be clearly established, a legalngiple must have a sufficiently clear
foundation in then-existing precedenhe rule must be “settled law,” which
means it is dictated by “controlling authority” or “a robust ‘consensus of
cases of persuasive authority.” ltnet enough that the rule is suggested by
then-existing precedent. The preceaderust be clear enough that every
reasonable official would interpret it testablish the particular rule the
plaintiff seeks to apply. Otherwise gtihule is not one that “every reasonable
official” would know.

The “clearly established” standardsalrequires that the legal princ}ple
clearly prohibit the officer’s conduct ithe particular circumstances before
him. The rule’s contours must be sell defined that it is “clear to a
reasonable officer that his conduatas unlawful in the situation he
confronted.” This requires a high “degrof specificity.” We have repeatedly
stressed that courts must not “define clearly established law at a high level
of generality, since doing savoids the crucial qugsn whether the official
acted reasonably in the particular cir@iamces that he or she faced.” A rule

Is too general if the unlawfulness thie officer's conduct “does not follow
immediately from the conclusion thabh@ rule] was firmly established.”
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Id. at 589-90 (internal citatioramitted). “The plaintiff bea the burden to show that th
contours of the right were clearly establishe@dlairmont v. Sound Mental Health, 632
F.3d 1091, 1109 (B Cir. 2011). Unless a omplaint states a claim of a violation of clearl
established law, the defense of qualified inmmyentitles a defendant to dismissal befo
discovery Mitchell v. Forsyth, 472 U.S. 511, 526 (1985).

The Court concludes that the Sheisfentitled to qualified immunit§y. Parsons argues

[1°)

e

adamantly and repeatediyat Sheriff Napier knowingly violated Parsons’s constitutional

rights by violating Arizona states after being warned by Pans of the potential violation
of the statute. Parsons argues that the flaeted knowingly, or if he did not know hig

actions were illegal, that he was plainlycampetent in seizing pperty that he was

expressly forbidden by statut®m seizing. (Doc. 35.) But the Sheriff's alleged violatign

of state statutes is insuffent to establish a violation ofearly established law.

The Due Process Clau®bids governmental deprivation of substantive rights withg
constitutionally adequea procedure.Power Road-Williams Field LLC v. Gilbert, 14 F.
Supp. 3d 1304 (D. Ariz. 2014) (citations m®d). But not every state law procedur

requirement creates a substantive propergrast entitled to protection under the Dye
Process clauséd. Although Parsons suggests thag #hrizona statutes are coextensive

with Due Proces3he fails to cite any authority in supp of that conclusion or to analyzé

the state statutes under thhamework for determining whieér a state statute creates

protected interest. It is insufficient, for a sectioh983 claim, to simply allege that thg

4 Whether the right is “clearly establishad’a question of law #t only a judge can
decide Morales, 873 F.3d at 821

> Parsons argues that all of the proceduestablished by the Arizona statut

provide for judicial proceedings supervisadd decided by judicial officers and thus

protect against the precise danger Supreme Court vilaed about irFuentes v. Shevin,

407 U.S. 67, 80 (1972): seizure of properterely on application by and for the benelfit

of a private party.

6 “State law can create a right that theelRrocess Clause will protect only if th
state law contains (1) substantive predicgegerning official decisionmaking, and (2
explicitly mandatory languagspecifying the outcome thanhust be reached if the
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right was clearly established by the state statidarsh, 680 F.3d at 1159. “It must be
clear that the state law created a right prtetdy the Constitution. The state statute,
its own, could not do that.Td.

More importantly, even if the Arizona stagstdid create a fedsly protected right,
Parsons fails to identify any clearly estaldid precedent that would have informed t
Sheriff that his conduct would violate, ntite state statute, but Parsons’s Fourtee
Amendment Due Process rightuentes v. Shevin, 407 U.S. 67, 80 (1972), does n(
provide such noticeFuentesinvolved replevin statutes Pennsylvania and Florida whick

permitted pre-judgment seizure of property without any notice to the owner or

meaningful opportunity to be heard. Creditorgoked the replevistatutes to cause the

seizure of items purchased undenditional sales contracts thagére allegedly breached
Importantly, although the Court concludedatiithe “replevin provisions work[ed] &
deprivation of property without due processavt insofar as they derthe rightto a prior

opportunity to be heard before chattels taken from their possessor,” the Court did n
“question the power of a State to seize gooderbea final judgment in order to proteg
the security interests of creditors so longlasse creditors have tested their claim to t

goods through the process affair prior hearing.” Fuentes, 407 U.S. at 96 (footnote

omitted). UnlikeFuentes, Plaintiff's case doesot involve a prejudgment seizure. Instead,

the seizures alleged here were made in satisfaof a judgment presusly entered against

Parsons, and after a Court’s issuance of a Wiixaicution. Nor is there is any allegation

of lack of notice to Plaintiff regding the levies and stock sale.
In sum, Parsons fails to show that undearly existing precedgra reasonable officern
would understand that violation of the Arizastatutes equated tovaplation of Parsons’s

constitutional rights. Parsons’s reliance state law and Supreme Court precedd
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pertaining to the notice and ampunity to be heard with respect to prejudgment seizures

substantive predicates have been miat'sh, 680 F.3d at 1155 (internal quotation marl
and citation omitted).
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Is insufficient to defeat Defendantisialified immunity defense. Therefore,
IT IS ORDERED that Defendant’s Motion to Dismiss (Doc. 34) is GRANTED.
The Clerk of Court is directed to entadgment accordingly and to close the file
this matter.
Dated this 29th day of January, 2019.

/ Honorable Jennifeﬂ
United States District Judge




