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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gordon Powell, No. CV-17-00543-TUC-JR
Plaintiff, ORDER
V.

Tucson Medical Center,

Defendanh

Pending before the Court is Defend@MC’s Renewed Partial Motion to Dismis$

(Doc. 19). Plaintiff Powell filed a Respond2oc. 25) and TMC filed a Reply (Doc. 31).

For the reasons explained below, the MotioDigmiss is granted and Plaintiff is grante
leave to amend.
l. Motion to Dismiss Standard

For the purposes of deciding a motion tendiiss, the court assumes that the fa
alleged in the complaint are trueSee Ashcroft v. Igbals56 U.S. 662, 679 (2009)
However, since the Supreme Court’s decisiondginal and Bell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007), to suve a 12(b)(6) motion to dmiss for failure to state
a claim, a plaintiff's factual allegations iretkomplaint “must . . . suggest that the clai

has at least a plausible chance of succeksvVitt v. Yelp! Ing 765 F.3d 1123, 1134-35
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(9th Cir. 2014) (quotingn re Century Aluminum Co. Securities Litigatior29 F.3d
1104, 1107 (9th Cir. 2013). Tmeet the plausibility reqrement, the complaint mus
allege “factual content that allows the coto draw the reasonable inference that the
defendant is liable for the misconduct allegedévitt, 765 F.3d 113485 (9th Cir. 2014)
(quotinglgbal, 556 U.S. at 678.

With the guidance ofgbal and Twombly the Ninth Circuit has developed a twg

step process for evaluating cdaipts: “First, to be entitletb the presumption of truth,
allegations in a complaint @ounterclaim may not simply cge the elements of a causge

of action, but must contain sufficient allegeits of underlying facts to give fair noticq

\U

and to enable the opposingriyato defend itself effectively. Second, the factual
allegations that are taken as true must pldyisiuggest an entitlemetu relief, such that
it is not unfair to require the opposing partyl® subjected to the expense of discovery
and continued litigation.”Levitt v. Yelp! Ing 765 F.3d 1123, 11335 (9th Cir. 2014).
Notably, “[t]he plausibility stadard is not akin to a “probdity requirement,” but it asks
for more than a sheer g&ibility that a defendaritas acted unlawfully.fgbal, 556 U.S.
at 678.
[I.  Factual Allegationsin the Amended Complaint

In the First Amended Contgint (“FAC”), Plaintiff Powel asserts two claims. His

First Cause of Action (“FCA”) alleges ternaition in violation of the Americans with

=}

Disabilities Act (“ADA”) because he was temmated based on his disability and i
retaliation for having opposedsdrimination. In his Secon@ause of Action (“SCA”"),

Powell alleges that he was vagfully terminated because he exercised his right to fil

D
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workers’ compensation claim. Defendant TMeeks the dismissal of the SCA only.
The facts alleged in support of tf®CA are as follows: Powell began his
employment with TMC in 199%hrough 2010 tlough a contract support services
management company called Med-Dyn andrl@mthal. FAC, f11. In 2010, TMC
hired Powell as the Environmental Servid@sector. FAC, § 12. Throughout his
employment at TMC, Mr. Powell’s performancevalys met or exceeded the expectations
of his supervisors. FAC, 1 130n February 17, 2015, Powell suffered a shoulder injury
while at work at TMC. FA&, 1 14; TMC Exhibit 3 (Empler's Report of Industrial
Injury).! As a result of his workelated injury, Powell exercised his right to file ja
workers’ compensation claim. FAC, § 13owell was treated for his injury with
medication for approximately four monthsthout success. Dege his injury, Powell
continued performing the duties of his position in a satisfgahanner. FAC, | 16.

In May of 2015, Karen Mlawsky lefBanner Health and joined TMC'S

management as Chief Operations Officend that same month became Powel
iImmediate supervisor. FAC, 1 17, 18. th& end of 2015, Mlawsky evaluated Powellls
performance and described him as a “girgrerformer with significant leadership
potential.” FAC, 1 19.

In July 2016, Powelhotified Mlawsky he suffered work related injury in 2015

and need to take leave for sergrelated to his work-relatedjumy. FAC, 1 20. On July

! Defendant TMC requests that the Courketgudicial notice of the three exhibit$
attached to the Renewed ®ar Motion to Dismiss: Plaiiff’'s original Charge of
Discrimination filed with the Arizona CivRights Division (“ACRD”) on May 5, 2017
%Ex. 1); Plaintiffs AmendedCharge of Discrimination file with the  ACRD in August

017 (Ex. 2); and TMC’s Eployer's Report of Indust Injury submitted to the
Industrial Commission of Arizona on February, 2815 (Ex. 3). Plaintiff Powell has not
objected to the consideration oéthxhibits or their contents.
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21, 2016, Powell took medicaldee for his surgery and retwth on July 28, 2016. FAC
1 21. Upon his return taork, Powell noticed that Mlasky’'s attitude toward him had
changed dramatically. FAC, 122.

On August 16, 2016, Mlawsky called Pdiveato a meeting that included the
Vice-President of Human Resources, Alexvédh. During the meeting, Mlawsky yellec
at Powell and criticized his body languadgeowell did not understal to what Mlawsky
was referring and told her that he wasswome physical discomfort after his rece

surgery. FAC, 1 23. Theon August 24, 201&owell told HR Vice-President Horvath

that he felt harassed by Mlawsky’s commearishis alleged “body language” and the falct

that he was in pain after surgery. Powellltdorvath that he felt she was making fun ¢
him because of his pain relating t® Ishoulder surgery. FAC, { 24.

In November 2016, Mlawskyotified Powell that he wodlno longer be reporting
to her. Powell was then required to reporatmther TMC Directowho had been with
TMC for less than five years. FAC { 25.

On December 19, 2016, TMC terminat@®dwell’'s employment. During his
termination meeting, Mlawsk informed Powell that higermination was solely her
decision. FAC, 1 26. In his SCA, Powdleges that the terminanh was caused by the
exercise of his right to file a workergompensation claim and was wrongful und
A.R.S. § 23-1501(A)(3)(cii). FAC, 11 33, 34.

IIl. Discussion
In the SCA, Plaintiff Powell alleges @h he was subjected to retaliation arn

termination in violation othe Arizona Employment Protection Act, A.R.S. § 23-15(
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which in pertinent pa provides that:

A. The public policy of this state is that:

3. An employee has a claim agsti an employer for termination
of employment only if one or me of the following circumstances
have occurred:

C. The employer has terminated the employment
relationship of an employee in retaliation for any of the
following:

(ii). The exercise of ghts under the workers’

compensation statutes presedbin chapter 6 of this

title.
A.R.S. § 23-1501(A)(3)(c)(iii.). To succeedh a claim under this section, Powell mu
show that: (1) he engaged in a protectedviaigt (2) he suffered an adverse employme
action, and (3) there is a al link between the twoMatson v. SafewayNO. CV-12-
8206-PCT-PGR, 2019%/L 6628257, at * 2 (D. Ae. Dec. 17, 2013) (citinglernandez v.
Spacelabs Medical Inc343 F.3d 1107, 1113 (9th Cir. 2003)gvine v. TERROS, Inc.
No. CV-08-1458-PHX-MHM, 200 WL 864498, at *8 (D.Ad. March 9, 2010). To
establish causation, Powell must allege plaasiatts that, if true, would show that hi
“filing a workers’ compensation claim was substantial factor in the decision t
terminate his employment.’Lipsky v. Safety Nat'l Cas. Cor@017 WL 443525, at *4

(Ariz. Ct. App. Feb. 2, 2017) (citinghompson v. Better-Bikluminum Prods. Cp187

Ariz. 121, 127, 927 P.2d81, 787 (App. 1996))see also Knox v. United Rental
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Highway Technologies, IncNo. CV-07-297-PHX-DKD, 2009 WL 806625, at *%

(D.Ariz. March 26, 2009) (explaining &h plaintiff must show employer had ;i
“retaliatory motive [that] played part in the employment action”).

As Defendant TMC acknowledges, PdvgeFAC satisfies the first and secon(

elements of a wrongful termination claumder Arizona Employment Protection Act by

alleging that Powell filed for benefits urrdArizona’s workers’ compensation statutg
(the protected activity) and suffered aalverse employment action when he w
subsequently terminated by TMC. TMthallenges Powell's claim only on the thir
prong requiring a causal link between thedemaking of the filing of the workers’
compensation claim and his terminationTMC contends that Powell’'s wrongfu
termination claim should be dismissed hesma Powell has failed to allege a legal
cognizable causal connection betweerpihatected activity ad his termination.

TMC'’s specific argument is that Powelifers vague allegations in the FAC i
relation to the filing date othe worker's compesation claim and hisermination. As
Defendant TMC's exhibits edibsh, Powell was injured oRebruary 17, 2015 and filec
his workers’ compensation claim eight dalgder, on February 25, 2015. Powell
employment was terminated almost 22 months later, on December 19, 2016. In li
the positive performance reviewswell received after filindgpis workers’ compensation
claim and due to the 22 month gap betwvdbe filing of the claim and Powell's
termination, TMC contends &f Powell cannot establish causation between the filing
the claim and his termination.

However, as TMC recognizes, an emplogegetaliatory intent can sometimes H
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inferred where there is proximity in timetieen the employee’s protected activity ar

the employer's adverse employment actid®ee Little v. Windermere Relocation, |ng.

301 F.3d 958, 970 (9th Cir. 2002ge also Tomkins v. Schmid Sys., INo. CV-03-335-
TUC-CKJ, 2006 WL 753155, at *3 (D. & Mar. 22, 2006) (denying summary
judgment on causation wherplaintiff filed his workes’ compensation claim in

November of 2002 and the employer termingt@d in December AMR). In this case,

d

TMC contends and the Court agrees, thataB months which elapsed between Powell’s

filing of his workers’ compensation claiimé his termination isvell outside of the
standards for proximity to infer causation between the two events.

In his response, Powell contends that@oeirt should not look at the February 2
2015 filing date of his workers’ compensationiol. Rather, he contends that his surgg
in July of 2016 to addss the injury, “and the corresmting request for worker’'s
compensation benefits for surgerys’ the protected activitypon which the temporal
proximity of should be measured. If thdsets are true, that would decrease the tir
between the protected activity (the surgemydl Powell’s dismissal to approximately fiv
months. TMC has at least two problems witls argument: first, Powell did not alleg
these facts in the FAC; and, second (amzre importantly) TMC cotends that Powell
“never requested workers coemnsation benefits in Jul2016, and there is no suc
written record of such a request at that time.”

At the hearing, Powell did not disputke fact that no wiers’ compensation
claim was filed in relation to the surgery. tRex, he argued that it was at the time of t

surgery in July 2016hat Mlawsky, who had becormamployed by TMC in May 2015,
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became aware of his Februa2015 injury and wikers’ compensation claim. Powel
further alleges that upon his return to work July 28, 2016, heoticed that Mlawsky’s
attitude toward him had chargyelramatically. At the heisg, Powell contended thaf
Mlawsky’s changed attitude was caused, asten part, by her becoming aware of tf
earlier workers’ compensation alai Under that set of factapproximately five months
elapsed between Mlawsky’s discovery o torkers’ compensation claim and Powell
termination in December 2016.

The contentions that Mlawgldiscovered the workers’ compensation claim in Jy
2016 and was then moéted by that discovery to ternaite Powell do not appear in th
FAC. Therefore, as it stands, the FA&lls to state a eim under A.R.S. § 23-
1501(A)(3)(c)(iii.). Acordingly, the Court must decidehether to dismiss the clain
outright or to allow Powleleave to amend.

Under the facts offered at the heariiRpwell reduced the temporal proximit
between Mlawsky’s discovery of the workecgmpensation claimna his termination to
five months. In the context of federalsdiimination claims, “cases that accept meg

temporal proximity between an employekKsowledge of protected activity and a

adverse employment action as sufficient ewice of causality to establish a prima faqi

case uniformly hold that the tempogbximity must be ‘very close.”See Clark Cty.
Sch. Dist. v. Breede®32 U.S. 268, 2732001) (citing a Circuit Court case where a thry
month period is insufficient). Under the cda®, five months does not appear to [
generally accepted dsery close.” See Manatt v. Bank of America, N389 F.3d 792,

802 (9th Cir. 2003) (ninenonths not “very close”)illiarimo v. Aloha Island Air, IngG.
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281 F.3d 1054, 1068 (9th Cir.2002)o@t found no temporal proximity whern
termination occurred 10 months aff@aintiff filed her complaint)Hughes v. Derwinski
967 F.2d 1168, 1174-1175 (7th Cir. 199®ur month period insufficientfRichmond v.
ONEOK, Inc.,120 F.3d 205, 209 (10th Cir. 1997three month period insufficient);
Washington v. California City Correction Cent&71 F.Supp.2d 101@029 (E.D. Cal.
2012) (six months “suggest causality was abse@f). Arn v. News Media Groud.75
Fed.Appx. 844 (9th Cir. 2006wo month lapse sufficient;homas v. City of Beaverton
379 F.3d 802, 812 (9tkir. 2004) (seven vek lapse sufficient)Miller v. Fairchild
Indus, 885 F.2d 498, 505 (9th Cir.1989) (prifaxie case of causan was established
when discharges occurred forty-two difty-nine days after EEOC hearingjartzoff v.
Thomas 809 F.2d 1371, 137@®th Cir. 1987) (sufficienevidence existed where advers
actions occurred less than three months afterptaint filed, two weeks after charge firs
investigated, and less than two months afteestigation ended). Thus, even when t
temporal proximity is shortened to fiveonths, Powell's causation argument is ve
weak.

At this juncture of the case, however, eurt is not prepared to dismiss the SG

outright. Under Federal Rulef Civil Procedure 15(a), “[the court should freely give

leave [to amend] when justice so requires.’d.AR. Civ. P. 15(a)(2). “This policy is tg
be applied with extreme liberality.’Eminence Capital, LLC v. Aspeon, |n816 F.3d
1048, 1051 (9th Cir. 2003qguotation omitted).In the absence of due delay, bad faith,
dilatory motive, prejudice to diendants, futility of the amendmisn or repeated failure tg

cure deficiencies in the conamt by prior amendment, it ian abuse of discretion for
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district court to refuse to grafeave to amend a complainEoman v. Davis371 U.S.
178, 182 (1962)l.ockheed Martin Corp. MWetwork Solutions, Inc194 F.3d 980, 986
(9th Cir.1999).

As discussed above, Powell has failed tffigantly allege a causal link betweel

the filing of his workers’ compensation claend his subsequent termination. Moreove

even when that window is shortened to fimenths, it is questionable that the existin
authorities would support the inference of asa link. However, there is some potenti

that “other evidence to support the infaze of a retaliatory motive” might exid®orter

v. Cal. Dept. of Cort.419 F.3d 885, 895 (9th Cir.2005), and given the liberality with

which leave to amend must be granted,Gloart cannot entirely rule out that Powell ca

offer factual contentions in support of hisaleation claim that “have evidentiary suppor

or, if specifically so identifiedwill likely have evicentiary support . . .Fed. R. Civ. P.
11(b)(3). Therefore, Powed’ SCA under A.R.S. 8§ 23-0%(A)(3)(c)(iii) is dismissed

with leave to amend, sthat Powell, if he can do soithin the rules,can more clearly

n

~—+

explain the alleged causal relationship between his workers’ compensation claim and I

termination.
V. Orde
Accordingly,

IT 1S ORDERED that TMC’s Renewed Partial Motion to Dismiss (Doc. 19)|i

granted.

IT ISFURTHER ORDERED that Plaintiff isgranted leave to amend the FAC.
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If Plaintiff elects to amendhe Second Amended Complasfiall be filed by May 10,
2018.

Dated this 24th day of April, 2018.

wlwe. i

Hoforable Jacqueline M. Rateau
United States Magistrate Judge
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