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ner of Social Security Administration Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gilbert Mota No. CV-17-00555TUC-EIM
Plaintiff, ORDER
V.

Commissioner  of  Social  Security
Administration

Defendant

Plaintiff Gilbert Motabrought this action pursuant to 42 U.S.C. § 405(g) seeki

judicial review of a final decision by the Commissioner of Sociaku8g
(“Commissioner”). Plaintiff raises seven issues on appeal: 1) ehstitnstantial evidencsq
supports the Commissioner’s finding that Plaintiff has substaneseattisorder; 2) the
Commissioner failed to consider the treating provider's opinightiie Commissioner
failed to give controlling weight to portions of the tieg physician’s opinion and failed
to provide specifiand legitimate reasons to assign the opinion little weightyhether
substantial evidence supports the finding that Plaintiff'stedempairments were nen
severe at Step Two; 5) the Commissioner failed to provide cleaoanthcing reasons to
find Plaintiff partially credible; 6) whether substantial evidence sugp the
Commissioner’s finding that three jobs were appropriate and biaifar Plaintiff's
residual functional capacity (“RFC”); and 7) whether the Commissitailed to follow
the Appeals Council's remand order. (Doc. 18). Plaintiff requests imatntatter be

remanded for an award of benefits. Defendant concedes that theo&inditted error but
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contends that the appropriate remedy is a remand for further adatinesproceedings.

Before the Court are Plaintiffs Opening Brief, Defendant’'s Response,
Plaintiff's Reply. (Docs. 18, 22, & 25). The United States Magistradgelinas received
the written consent of both parties and presides over thispeaisaant to 28 U.S.C. §
636(c)and Rule 73, Federal Rules of Civil Procedure. For the reasons lsthbed the
Court finds that this matter should be reversed and remanded for ancdwardefits

. Procedural History

Plaintiff filed a Title XVI application for social security disabjilbenefits orfMarch
8, 2012 (Administrative Record (“AR”)248). Plaintiff alleged disability beginning on
August 6, 200®asecbn severe back injury and antisocial personality disor@eéR 97).*
Plaintiff's application was deniagpon initial review(AR 110) and on reconsideration (AR
111). A hearing was held oMarch 12, 2014AR 70), after which ALJ Lauren Mathon
found that Plaintiff was not disabled because he could perforrRws & a bouncer and
bartender. (AR 13910). The A.J also made an alternate finding at Step Five that Plain
could perform other work existing in the national economy. (I¥®-41). Plaintiff
appealed this decision, and on September 22, 2015 the Afipmateil issued an ordef
remanding the case backao ALJ. (AR 147Y.

Two more hearings were held on March 28, 2016 (AR 61) and Septehi2016
(AR 39), after which ALJ Peter Baum found that Plaintiff was not teshbecause
substance use was a contributing factor material to the deégion of disability, and if
Plaintiff stopped the substance use, he would not be dabld would be able to perforn
other work existing in the national economy. (AR-28). On September 12, 2017 th
Appeals Council deniellaintiff’s request to review the ALJdecision (AR 1).

1 At the hearing before the ALJ on March 12, 2014, Plaintiff amendedlleged onset
date to February 18, 2010. (AR 1282). o _

2 The Appeals ‘Council directed the ALJ to resolve the followirsyds: the hearing
decision found Plaintiff’'s depression to be rsmvere but did not address the records frq
Integrative Pain Control Center assessing Plaintiff as very lowti with aGAF
score of 55 and a prominent behavioral and psychiatriorftjsor records from COPE
noting Plaintiff’'s problems with anger and depression; Plaintiffsncd submitted new
records of his attempted suicide; RFC was inconsistent wdimfy that Plaitiff could do
medium work; and the hearlngkdemsmn did not address Dr. Anderganisn, which was
inconsistent with medium work.
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Plaintiff's date last insured (“DLI") for DIB purposes is September 30, 2012. (|
97). Thus, in order to be eligible for benefidaintiff must prove that he was disable
during the time period of it amended AOD of February 18, 20H3d hs DLI of
September 30, 2012.

Il. Factual History?

Plaintiff was born onjuly 27, 1971making hm 38 years old at t AOD of hs
disability. (AR 97). He has a GED and past relevant work as a dodbuoancerand
construction laborer. (AR 276

A. TreatingPhysicians

Plaintiff has received mental health services at COPE sin& 200

At hisinitial assessmemn August 6, 200®laintiff reported needing help withs
anger, stress, depression, and relationship problems. (AR 723). dtieedepsing alcohol
and cocaine as an outlet to relieve stress but only uses thenthihgs aren’t going well
and denied having a problem. (AR 724). Plaintiff was assessis#t &ircontinued use or
relapse but said he wanted to learn more effective coping skills. (AR PRintiff
reported recent thoughts about harming himself and had friendsomtmitted suicide.
(AR 727-28). Plaintiff also reported a history of violence, getting into fighésng in a
gang, and being incarcerated for attempted murder. (AR P2ntiff's diagnosis was
depression, alcohol abuse, and cocaine abuse, with a GAF sc@#¢noild symptoms).
(AR 731-32).

On October 19, 2009 Plaintiff had a flat affect and reported problems
controlling impulses to act on anger and verbal hostiltR 642).

At a November 18, 2009 psychiatric evaluation Plaintiiforéed significant issise
with anger management, easily agitated and irritated, poor senpohtrol, mood swings

feels down and depressed, worries a lot and is anxamashistoryof sucidal ideation.

3 While the undersigned hésoroughlyreviewed thevoluminousrecord in this matter, the
following summary includes only the information most pertinerthe Court’s decision
on Plaintiff's claims on appealhe Court does not note every mental health appointm
nor has the Court summarized Plaintiff's extensive treatment foablsdondition or his
medical care following his overdose and stroke.

-3-

AR

vith

ent,




© 00 N O O b~ W DN P

N NN NN DNDNNNDNRRRRERR R B R R
0o N oo o M WON P O © 0N O o D W N B O

(AR 635). Plaintiff last used metl2 years ago and lastedcocaine 9 months agand
currenty used alcohol occasionally. On exam Plaintiff had an angrytadfetwas easily
frustrated and agitatethe impression was antisocial personality traits and comgtica
legal history, most likely mood disorder on bipolar spectrum.

On December 28, 2009 Plaintiff reported a lot of problems with angesratand
at home he stopped taking Risperdal because it made him too sedatéw aldn’tfeel
good. (AR 628). The clinical impression was history of substanaseafurine screen
positive for opiates but Plaintiff denied use) and significans Axpresentation (antisocial
personality disorder). It was recommended Plaintiff discontinubi&mand Risperdal ang
try Lithium for anger issues.

On January 8, 2010 Plaintiff had a flat affect and reported conilictaxcoworker.
(AR 680).

On February 18, 2010 Plaintiff was depressed and anxious witlaffeadt and
reported no current use of substances. (AR 670).

On March 9, 2010 Plaintiff reported he was doing well and his ragdins were
working. (AR 668).

On April 14, 2010 Plaintiff was anxious and irritable lwitestricted affect. (AR
664). He stopped Lithium because of weight gain ahdlightly calmer when on it but
not enough to continue taking it. The clinician noted PHihtad tried several mood
stabilizers but they did not work for him, and prescribed Cymbalta.

On April 23, 2010 Plaintiff was depressed with flattened affectriad Cymbalta
but it made him more irritable. (AR 663).

On May 5, 2010 Plaintiff reported he stopped taking Cymbalta beaagave him
headaches and he did not want to try anything else untiladtbad surgery. (AR 661).

On June 11, 2010 Plaintiff had a flat affect and was feeling more dedrd&\R
657).

An assessment on July 12, 2010 notes that Plaintiigndses are mood disordef

alcohol abuseandcocaine abuse. (AR 3 Plaintiff wanted to utilize therapy instead g
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medications and felt the ones he tried were not effective. (AR 742).

On August 5, 2010 Plaintiff's mood was anxious with a restricted affeBt 718).
Plaintiff admitted to using alcohol and some cocaine vawailable butienied recent use
Theimpression was that Plaintiff's mood was directly related to his @ad frustration
with not working and financial difficulties, and Trazadone weescribed.

On October 29, 2010 Plaintiff had a flat affect but his mood waktbaigd he was
happy his bck surgery was approved. (AR 701).

On December 6, 2010 Plaintiff reported he stopped Trazadoneskeitadidn’t
work. (AR 693).

On March 11, 2011 Plaintiff was less depressed since his backngudgnied
recent cocaine use, gave up alcohol for Lent, and did not wankéoptychiatric
medication. (AR 778).

An assessment on July 21, 2011 notes that Plaintiff's dsegwere mabdisorder,

alcohol abuse (unspecified drinking behavior), cocaine abuseriission), amphetaming

use (in remission), and antisocial personality disorder. (AR 760ntilaienied any

substance use issues and did not present with any withdraargmlose symptoms. (AR
761).Plaintiff tried Cymbalta again for his pain addpressionbut he felt more agitated
and depressed; he did not like taking meds and wanted to trynmgghings on his own
(AR 765).

On September 27, 2011 Plaintifported hevas sober and sleeping better;hael
thoughts of suicide one month prior. (AR 753).

On November 9, 2011 Plaintiff was experiencing more pain and fians
contributing to worsening depression and sleep. (AR 750). He wag tAlprazolam for
anxietyand Diazepam and did not want additional medication.

On March 9, 2012 Plaintiff had restricted affect and reported Alprazelam
helpful for anxiety but he was not sleeping well; Ambvess prescribed for sleep. (AR
951-52).

On July 24, 2012 Plaintiff as depressed with restricted affect; upset due

to
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brother’s death last week and feeling anger, sadness, and thougbtsrae. (AR 938).

An assessment on July 30, 2012 notes that Plaivagfbeing treated for antisocial

personality disorder and majolepressive disorder, and that his alcohol, cocaine,
methamphetamine dependenage in remission. (AR 929). Plaintiff takes Zolpidem fq
insomnia but only sleeps-8 hours a nightde recently experienced deathshafbrother,
cousin, and friend, andassignificantly affected and deeply saddened. (AR 930).

On October 18, 2012 Plaintiff reported he was not doing well, prableih his
wife, and hit a wall in anger. Plaintiff was depressed and irritable withatesl affecthe
did not want to trymedication for mood because tried several in the past that did ng
help. (AR 923).

On November 28, 201Rlaintiff reported his anger had improved since coming
COPE in 2009 and Vistaril was helpful. (AR 918). Plairdiffo reported feeling restlesy
having thoughts that he might die if he goes to sleepeaseddepres®n, decreased
appetite andthoughts of harming himself. (AR 919).

On December 7, 2012 Plaintiff had an individual therapy assessmné stated he
wanted help to manage his anger and rid himself of suicidal hitu@R 913).

On December 26, 2012 Plaintiff reporidepression still an issue; felt suicidal or
time last month and felt medication was helpful for this. (AR-92).

Plaintiff continued to receive services through REDin 2013 and 20l14and
progress notes document improved symptoms at times but alsoueohstruggles. For

example, on August 28, 2013 Plaintiff reported he was doing soatdvefter but also

having suicidal thoughts and hearing voices telling lwirharm himself and others. (AR

1088).0n January 31, 2014 Plaintiff reported he felt irritable andojuon Zoloft with
increased depression, anxiety, and insomnia, and did not evémyt another depressior
medication. (AR 116465). Progress notes from this period reflect that Plaintiff's physi
pain affects his mood and makes him agitated, tense, angry, snaiaidepresse&ee
e.g, AR 1078, 1092

Plaintiff also reported anxiety and depression to his PCP, Dr. Dypnieoughout
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the treatment record. For example, on August 12, 2011 tHlaieported increased
depression and some suicidal ideationdidinot want to try antidepressants again beca
of a bad reaction to Cymbalta that made him more depressed. (AR 81B)n©A62013
Plaintiff reported he was anxious and did not sleep well, wbai®ut money all the time
and wanted to return to work to support his family; Dr. Donneltyeased Xanax for
anxiety and insomnia. (AR 993, 996).

On December 21, 2012 Integrative Pain Center of Arizona assessedfRlsivery
low functioning with a GAF score of 55; he hativary prominent behavioral/psychiatrig
history” and wasnotedas a passive danger to stdAR 905-06). Sgnificant barriers to
treating pairwere anger, anxiety, poor coping style, depressive disordercpemplaints,
inactivity, insomnia, chronic maladjustment, unemploymerngaliton, smoker, somatic
pain complaints, substance abuse, suicidal ideation, andigticda¢atment expectations
(AR 907-08).

On May 3, 2014 Plaintiff was admitted to St. Mary’s hospital aftei@de attempt.
(AR 1236-1314).He was discharged on May 15, 2014 to inpatient rehabiltatith a
diagnosis of watershed infarcts secondary to hypoxemia andemgimt associated with
drug overdose. (AR 1302). On May 28, 2014 Plaintiff was dischdrgadrehaliitation
with diagnoses of multiple CVAs, anxiety disorder, questionaipelar disorder, and
significant behavioral disturbance. (AR 1280).

On March 17, 2016 N.P. Lori Danké&rom COPE completed a Mental Worl
Tolerance Recommendations form. (AR 1361). She opined thatifPlzé the following
limitations: mildly limited in ability to understand andmiember short and simple
instructions, accept instructions and respond appropriatadyiticism from supervisors,
get along with cavorkers or peers, maintain socially appropriate behaaiat be aware
of normal hazards and take appropriate precautions; moderatigdlim ability to carry
out short and simple instructions, maintain attention amdexration for brief periods,
sustain an ordinary routine without special supervision, &wodk in proximity or

coordination with others without being distracted; markedttéd in ability to remember

se
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locations and workike procedures, understand and remember detailed instructions,

out detailed instructions, maintain attention and concemtraor extended periods,

perform activities within a schedule, maintain regular attereland be punctual, make

simple workrelated decisions, complete a workday and workweekowtt interruption
from psychologically based symptoms and perform at a conspsiea without more than
the normal rest periogdask simple questions or request assistaespond appropriately
to changes inhe workplacetravel in unfamiliar places or use public transportatand
set realistic goals or make plans independently of others. (AR-@3%Danker indicated
these limitations were effective from 2009. (AR 1363).

Plaintiff injured his back at workn 2008 and hageceived treatmerfor ongoing
painsince that time including physical therapy, medication, surged injections.

A November 7, 2012 letter from Plaintiff's PCP Dr. Donnelly states Plaintiff
has been under her care for the past 2 years, that he suffers from chrkmaibatue to
an industrial accident and has had 2 back surgeries, andldnaiff is disabled and will
remain so for the next 12 months. (AR 1030).

On July 23, 2013 Dr. Donnelly completed a Medical Work Tolerdooa. (AR
985). She opined that Plaintiff could perform less théirtime sedentary work: stand fo
10 minutes for a total of 1 hour per day; sit for 10 minutes for a tbtalhour per day;
walk for 15 minutes at a time for no more than 45 minutes a daydwaad to change
positions frequently; would miss an average of 10 days pethmcould sit in a clerical
position, reach above shoulder level, and work with arms exteimdfront of him for 10
minutes per hour; and could work 2 hours per day,y$ ger week. (AR 98%86). Dr.
Donnelly indicated these limitations were ongoing from 200®éqresent. (AR 986).

On February 18, 2014 Plaintiff was voluntarily admitted to 8kd's Behavioral
Health for an opiate detox program with a goal of getiffidpis narcotic pain medications
so that a spinal cord stimulator could be placed in his backaiarpanagement. (AR
1127).

A January 23, 2015 note from Dr. Prust at the Center for Pain Manapsiaies
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that Plaintiff has recovered nicely from his suicide attempwasstill experiencing back
pain. (AR 1220).

A July 21, 2015 letter from Dr. Donnekyates that since suffering a stroke, Plainti
has residual deficits and motor and psychological impairmemdssaompletely disabled
and unable tovork. (AR 1183).

A November 19, 2015 letter from Dr. Prisdates that Plaintiff is not capable of
testifying due to significant memory problems; he is easily used and unable tg
understand questions and communicate. (AR 1184).

B. State Agencyonsulting Physicians

On August 15, 2012 Plaintiff saw Dr. Gwendolyn Johnson for @hmdggical
evaluation. (AR 613)Plaintiff reported a history of depression and anxastiing back to
2008 and reported anger, irritability, sleep disturbance, low energy, and dede
concentration (AR 614). He has been enrolled with COPE for the past two yeass,
diagnosed witlbipolar disorder in 2010, and takes alprazolam, diazepam, anderalp
Plaintiff reported he has a couple of beers a week and hashee problem with alcohol,
and last used cocaine and methamphetamines 7 years ago. OnPkatiff was

cooperativavith a depressed mood and affect appropriate to mood state. idd demrent

or past history of suicidal thoughts or attempts. Dr. Johnsonabagd depressive disordef

likely developed as a result of chronic health problems, anted that based solely of
Plaintiff's present levels of functioning, his prognosis for a swgfaeseturn to the
workforce was good. (AR 615).

C. Medical ExperfTestimony

At the hearing before the ALJ on September 21, 2016, Dr. Sherstédredeas a

medical expert. She stated that during the relevant perioditifldiad the medically

determinable mental impairments of affective disorder (mood digprdomatadrm
disorder (chronic pain disorder), antisocial personalityrdesr, and substance abus
disorder (cocaine and alcohol). (AR-43). Dr. Sherman noted that the last use

substances was in June or July of 2010; the only mention ofasgbstafter that was 4
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detox screen indicating benzodiazepines and opiatesicshetdhave in her record whethe
those substances were prescribed. (AR 44).

Dr. Sherman testified that Plaintiff did not meet any medicahtistis ofSeptember
30, 2012 andlid not equal ay listing or combination of the listings. (AR 45). Shated
that Plaintiff's mental status exams were generally normal an@Alsscores in the 603
and 70s were mild. (AR 45, 448). If Plaintiff continued to use alcohol and cocaine,
would have markd impairments. (AR 45). Otherwise, he would have mild psyahia
functional limitations and could do simple repetitive taakd more complex tasks. (AR
45, 52). She noted Plaintiff said he did not want antidepressali¢atien, so even if he
were prescribed something, it was conceivable he would hapsybiatric limitations.
(AR 46-47). When Plaintiff's attorney noted that he was tried on antidspngés and they
were not helpful, Dr. Sherman stated that she would have @ kmaye about what was
tried, what the side effects were, and dosage. (AR 47). She only kneuaihatffélid not
want antidepressantshe did not know why.

D. Plaintiff’'s Testimony

On a Function Report dated May 10, 2012 Plaintiff reported thatrimethend at

the waist or sit or stand for long periods of time because of back pdithe pain wakes
him up and keeps him from sleeping. (AR 292). His parents help him watch his sof
and his family doesn’t let him do anything that would cause hore pain. (AR 292).

Depending a his pain, some days he picks up his son from school, andngrocery

shop for 15 minutes before needing to stop. (AR 292, 294). He bsek &drace and caneg

daily. (AR 297). Plaintiff gets along ok with authority figured ban get aggressive dug
to bipolardisorder andhas been fired because of problems getting along with others.
297).

At the hearing before the ALJ on March 12, 2014 Plaintiff testifieed prior to
separating from his wife in January 2014, he did laundry and dish2@1thhedrove his
son to school and karate clas82imes a week, and Plaintiff rode a stationary bike for

minutes, 3 times per wegkhile his son was at karate. (AR-7®).
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Plaintiff stopped drinking alcohol in February 2014 when hended a detox
program on his own accord to stop his narcotic pain medications; priorttoelmaly drank
occasionally. (AR 8881). He had no problems with alcohol or illegal drugs sims&OD.
(AR 80).

Plaintiff stated that Dr. Donnelly was his primary care physjdiaat he had been
seeing her since October 2010, and that out of all his doct@skn@w him and his
condition best. (AR 8482). Plaintiff has been receiving anger management service
COPE for 5 years; he got into a fight at work and was fired becauss ahder issues.
(AR 82). He gets into verbal altercations with people waitth his pain he gets morg
agitated and his stress level goes up. (AR 83).

Plaintiff was terminated from his last job as a bartender/door tr@mugy’s because
he couldn't liftthe kegs or stand as long as they wanted him to. (AR 83). He canhsitffo
an hour before needing to stand and move around, and he lies dones4tday for 4
hours total. (AR 84). He manages his pain with a TENS unit, anlggadid, a back brace
and his recliner vibrates. (AR 85). Plaintiff testified that he wanted tamatuwork—that
is why he took himself off the narcotics, and he wants to shovednshow to be a
responsible man. (AR 8B6). He asked Dr. Norton for a release to go back tdkywount
he wasn’t sure what kind of work he could do because he reegdstis pain under contro
first. (AR 86).

E. Vocational Testimony

At the hearing before the ALJ on March 12, 2014, Freeman Leifieess a

vocational expertThe ALJ asked Leif taassume an individual of Plaintiff's age and

vocational background who could lift 35 pounds frequently and 55mmuan. (AR 89).
Leif testified the person could do Plaintiff's past woskeabouncer, bartender, and gra
digger. Leif further stated other jobs available would be packaggechine feeder, and
laborer. (AR 90). The ALJ then asked Leif to assume an individnaloasuld lift up to 50
pounds and should avoid using a jack hammer and repetitivengeanatil lifting activities.

Leif testified that theperson could still do the jobs of packager, machine feeder,
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laborer. (AR 91). The ALJ next asked Leif to assume an individual whio omt work
full-time at any exertional level, and Leif stated that that woutdimdite the ability to
work full-timein the general economy. (AR 91). Finally, the ALJ asked Leif$arags an
individual who could lift 10 pounds frequently and occasionatignd/walk 4 hours, sit 6
hours, never climb ladders, ropes, or scaffolds, occasionally climpsramd stairs,
occaionally balance, stoop, crawl, and kneel, never crouch, and avomkrmdrated
exposure to extreme cold, vibration, and hazards. (ARDL1 Leif testified the person
could do jobs including electronic work, assembly, and marker efdapositions. (AR
92).

On questioning by Plaintiff's attorney, Leif testified that if iRtéf were only able
to work with his arms extended in front of him for 10 minutes per hbat, would
eliminate the jobs. (AR 93). Leif further stated that that no emplagaild tolerate an
employee being absent an average of 10 days per month, or neddingdan 24 hours
per day, or needing to take unpredictable breaks 4 times per dag ®TENS unifAR
92-93).

At the hearing before the ALJ on September 21, 2016, Jeff Farméedeats a
vocationalexpert.The ALJ asked Farmer to assume an individual of Plaintiff's age al
DLI with the limitations assessed by Dr. Andrews, the state agengwing physician
occasionally and frequently lift and carry 10 pounds; standatik &vhours; sit for about 6
hours; unlimited pushing and pulling; occasionally climimpa and stairs, balance, stoo
kneel, and crawl; never climb ladders, ropes, or scaffolds; never crandhavoid
concentrated exposure to cold and vibration and moderate wgpts hazardous
machinery and heights. (AR 55). Farmer testified the person coufzterform Plaintiff's
past light workas a bouncer or bartendert could perform other sedentary work includin]
addresser, document preparer, and callout operator. (AB6h5

On questioning by Plaintiff's attorney, Farmer testified thatafrRiff was limited
to sitting for 10 minutes in a clerical position, or was limitedvtwrking with his arms

extended in front of him for 10 minutes per hour, he could not performdeatsey jobs.
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(AR 57). Farmer stated that if an individual is absent two or mores tanmaonth, it would
preclude fulitime competitive employment; an individual absent 10 timesatimwvould
be unemployable. (AR 558). If an individual was markedly limiteddefined as unable

to perform a task more than 50 percent of the -tinme ability to remember work

procedures, performactivities within a schedule, and maintaggular attendance, the

person would be unemployable. (AR-59). If Plaintiff was limited in his ability to
complete a work day and work week without interruptions fraychologically based
symptoms and perform at a consistent pace without more thaotimal rest periods, he
would be unemployable. (AR 59)

F. ALJ’s Findings

ALJ Peter Baunfound that Plaintiff had the severe impairments of rightS15

hemilaminectomy/discectomy on December 2, 2010 with maelstanosis at -3, mood
disorder NOS, chronic pain disorder, asdcial personality disorder, and substance ab
disorder. (AR 19). The ALJ found that Plaintiff's mental impairmentsthelistings for
12.04 (depressive disorders), 12.08 (personality and impolstrol disorders), and 12.0
(substance addiction disorders) of 20 C.F.R. Part 404, Subpappendix 1 The ALJ
found that the Paragraph A criteria were satisfied for listings 12.042a68based on Dr.
Sherman’s testimony and because Plaintiff reported angdr iaability, sleep
disturbance, low energy, and decreased concentration. ThHedsd found that the
Paragraph B criteria were satisfied because Dr. Sherman testifiéaimdiff would have
at least two marked limitations (social functioning and comaganh, persistence, or pace
when using alcohol or cocaine, and the ALJ determined tranti#fi would have
significant limitations in his ability to function in these a@ehen under the influence o
substancegAR 19-20). However, the ALJ concluded that if substance abuse was g@foj
Plaintiff's mental impairments would cause no more than minimal lilortaton his ability
to work and that there were “no significant objective medical findingke record” to
indicate that Plaintiff's mood disorder, chronic pain disorder, atidsacial personality

disorder were severe in the absence of substance abuse.{2%.2be ALJ did find that
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Plaintiffs back problems would continue to cause more thaninminfunctional
limitations in the absence of substance abuse. (AR 23).

The ALJ found thatif Plaintiff stopped the substance uBdaintiff's statements
concerning the intensity, persistence, and limiting effectsi®fsyymptoms werenot
credible to the extent that they were inconsistent with the &S€ssment. (AR 25).

The ALJ found that, if Plaintiff stopped tisebstance usée wouldhave the RFC
to perform a reduced range of sedentary work with no mentaations: lift and carry 10
pounds frequently and occasionally, stand/walk 4 hours, siug&hoever climbadders,
ropes, or scaffolds or crouch, occasionally climb stairs and rampsiclealstoop, kneel,
and crawl, avoid concentrated exposure to extreme cold or vibratia avoid even
moderate exposure to hazards and unprotected heights. (ARH&)ALJ found that
Plaintiff could not perform his PRW as a bouncer and bartehdethat if Plaintiff stopped
the substance use, he could perform other work including addrdeseament preparer,
and call out operator. (AR 289). The ALJ concludedhat substance use disorder was
contributing factor material to the determinatmindisability becaus®@laintiff would not
be disabled if he stopped the substance use, antifPlaas therefore not disable(AR
29).

[11.  Standard of Review

The Commissioner employs a frggep sequential process to evaluate SSI and [l
claims. 20 C.F.R88 404.920, 416.1528¢e also Heckler v. Camphelbl U.S. 458, 460
462 (1983). To establish disability the claimant bears theebuoél showing he (1) is not
working; (2) has a severe physical or mental impairment; (3) theirimgat meets or
equals the requirements of a listed impairment; and (4) the ciegRFC precludes him
from performing his past work. 20 C.F.R. 88 404.920(a)(4), 416.1520(a}(8}ep Five,
the burden shifts to the Commissioner to show that thealdi has the RFC to perforn
other work that exists in substantial numbers in the natieconomyHoopai v. Astrug
499 F.3d 1071, 1074 (9th Cir. 2007). If the Commissioneclasively finds the claimant

“disabled” or “not disabled” at any point in the figgep process, she does not proceed
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the next step. 20 C.F.R. 88 404.920(a)(4), 416.1520(a)(4).

The findings of the Commissioner are meant to be conclusive.SLZ18S 405(g),
1383(c)(3). The court may overturn the decision to deny benefits'when the ALJ's
findings are based on legal error or are not supported by substamteiayin the record
as a whole.’Aukland v. Massanark57 F.3d 1033, 1035 (9th Cir. 2001). As set forth
42 U.S.C. 8§ 405(g), “[t]he findings of the Secretary as to any fact, pposted by

subgantial evidence, shall be conclusive.” Substantial ewdeimeans such relevant

evidence as a reasonable mind might accept as adequate twtsapgonclusion,”
Valentine 574 F.3d at 690 (internal quotations and citationgted), and is “more than a
mere scintilla, but less than a preponderanckukland 257 F.3d at 1035. The
Commissioner’s decision, however, “cannot be affirmed simply bwatisgl a specific
guantum of supporting evidenc&bdusa v. Callahari43 F.3d 1240, 1243 (9th Cir. 1999

N

(citations omitted). “Rather, a court must consider the record as awiheighing both
evidence that supports and evidence that detracts from theeté8gs conclusion.”
Aukland 257 F.3d at 1035 (internal quotations and citations omitted).

The ALJ is responsible for resolving conflicts in testimony, deteng credibility,
and resolving ambiguitiedndrews v. Shalal&3 F.3d 1035, 1039 (9th Cir. 1995). “When
the evidence before the ALJ is subject to more thanrational interpretation, [the court
mug defer to the ALJ’s conclusionBatson v. Comm’r Soc. Sec. Adm8b9 F.3d 1190,
1198 (9th Cir. 2004). This is so because “[tlhe [ALJ] and not thewavg court must
resolve conflicts in evidence, and if the evidence can suppaet eiiicome, the court may
not substitute its judgment for that of the ALMatney v. Sullivan981 F.2d 1016, 1019
(9th Cir. 1992) (citations omitted).

Additionally, “[a] decision of the ALJ will not be reversed for errdhat are
harmless.’Burch v. Barnhart400 F.3d676, 679 (9th Cir. 2005). The claimant bears the
burden to prove any error is harmfiiicLeod v. Astrug640 F.3d 881, 888 (9th Cir. 2011
(citing Shinseki v. Sander$56 U.S. 396 (2009)). An error is harmless where it| i

“inconsequential to the ultimate nondisability detigration.” Molina v. Astrue674 F.3d
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1104, 1115 (9th Cir. 2012) (citations omittes@e also Stout v. Comm’r Soc. Sec. Adm
454 F.3d 1050, 1@(9th Cir. 2006). “[l]n each case [the court] look[s] at the record 4
whole to determine whether the error alters the outcome of the tésled, 674 F.3d at
1115. In other words, “an error is harmless so long as there remaitsnsiabgvidence
suwpporting the ALJ’s decision and the error does not negatedldity of the ALJ’s
ultimate conclusion.Td. (internal quotations and citations omitted). Finally, “[a] claing
Is not entitled to benefits under the statute unless the claispamtact,disabled, no matter
how egregious the ALJ’s errors may b8ttauss v. Comm’r Soc. Sec. Adm@85 F.3d
1135, 1138 (9th Cir. 2011).
V. Discussion

Plaintiff allegesnumerouserrors in the Commissioner’s decision: First, th
substantial evidence in the record does not support the Abdiisig that Plaintiff has
substance abuse disorder or that it is material to Plaintifabdity. Second, that the ALJ
erred in failing to consider the opinion of Plaintiff's mental healtlvidier, N.P. Danker
Third, thatthe ALJ erred by failing to assign controlling weight to portionsredting
physician DrDonnellys opinion, and failing to provide specific and legitimate reagon
assign the opinion little weight. Fourth, that the ALJ erred iiméato find Plairtiff’s
mental health conditions nesevere at Step Two. Fifth, the ALJ failed to provide clear &
convincing reasons to find Plaintiff's subjective symptomiresty was not credible.
Sixth, substantial evidence does not support the findingPllaattiff could do the three
jobs testified to by the VE. And finally, that the ALJ failed wmply with the Appeals
Council’s order on remand. Plaintiff contends that, based on testibhothe VE, if the
opinions from N.PDankerand Dr.Donnellywere credited as true, then Plaintiff would
found disabled. Thus, remand for an immediate award of benefitsrisnie.

Defendant concedes error on several points, but argues thaptberagte remedy
IS to remand this matter for further administrative proceedings b®cpestions remain

as to whether Plaintiff is in fact disablédefendant specifically points to conflicting

4 Defendant offers no argument to rebut Plaintiff's claimsaré'@% theVE testimony on
jobs available to Plaintiff or the Appeals Council’'s remand p@éer than taonclusory
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evidence regarding Plaintiff's physical and mental impairméduatsg the time period at

iIssuethat Defendant contends is inconsistent with the disabimigations assessed by

N.P. Dankerand Dr.Donnelly, thus, Defendant argues that these opinions cannot be

credited as true nor can Plaintiff’'s subjective complaints be cdea#drue

The Court finds that the ALJ erred by impropenigditing the testimony of the nen
examining medical expert ovéretestimony otreatingand examining sources, leading to
error in finding that Plaintiff's substance abuse disorder magerial to the disability

determinatiorand that Plaintifivould haveno more than mild mental limitations in th

11%

absence of substance use. This findmgot supported by substantial evidence in the
record, and the Court finds that this matter should be remandad fimmediate award of]
benefits®

A. Substance Abuse Dis@ad

ALJ Peter Baum found that Plaintiff was under a disability but ulefgatoncluded
that Plaintiff was not disabled because substahase disorder was a contributing factor
material to the determination of disabildpnd Plaintiffwould not bedisabled if he stopped
the substance use. (AR,228). The Court finds that this was harmful error and will remand
this matter for an award of benefits.

Pursuant to 42 U.S.C. 8§ 423(d)(2)(C), an individual is not thdalif alcoholism
or drug addiction would (but for this subparagraph) be a contriptdctor material to the
Commissioner’s determination that the individual is disabl&d determine whether the
drug addction or alcoholism“DAA”) is a contributing factor material to the determination
of disability, the ALJ determineshether the claimatg other impairments would improve
to the point of nondisability in the absence of the DASR 132p, 2013 WL 62153at
*7. The Ninth Circuit has made clear that the ALJ must first conthetfivestep

statethat these issues do not implicateemedy.Based on this neresponse, the Court
finds that Defendant concedearmfulerror on these points.

°> In light of the Court’s conclusion that this matter shoulddrmeanded for an award of
benefits based on the ALXarmful error inrelying on he medical expert testimony td
find that DAA was material to the disability determiatand that Plaintiff had no morg
than mild mental |m|pa|rments, the Court declines to address tke isflues raised by
Plaintiff in his appeal.

A4
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sequential analysis without separating out the impact of DRAAtamante v. Massanari
262 F.3d 949, 955 {ACir. 2001). If, and only if, the ALJ finds that the claimant is disabled
and there is medical evidence of DAA, then the ALJ must evaluad¢her the claimant
would still be disabled if he stopped using drugs or alcatiglsee also Hoban v. Colvin
2016 WL 4059200, *3 (D. Or. July 27, 2016B(fstamanteequires a twestep process.”).
If the remaining limitations would not be disabling after gpy the sequential evaluation
a second time, then the DAA is a contributing factor material to therdeation of

disability and the claim is denied. 20 C.F.R. 88 404.1535, 416.93%5,133p, 2013 WL

621536at*4.

In this case, the Appeals Council’s remand order noted thatLAuden Mathon
found Plaintiff's history of substance abuse was a-sewere impairment. (AR 150)
Plaintiff testified that he had been sober from methamphetamidesogaine and that he
stopped drinking when he attended the narcotic detox program. The Coateciltbait on
remand, as needed, the ALJ “may obtain testimony from a medical ¢xpatify the
severity and limiting effects of the claimant's mental impairmenmithh and without
consideration of the substance abuse.” (AR-54).

In his written deaion, ALJ Peter Baum concluded that Plaintiff was under a
disability, but that substance abuse disorder was a contgbfgoior material to the
disability determination and therefore Plaintiff was nothlsd. (AR 17 29. The Court
finds that this conclusion is not supported by substantideage in the record. The ALJ
based his materiality finding solely on Dr. Sherman’sirtemy that Plaintiff's mental
impairments would cause no more than mild limitagionthe absence of DAAthe ALJ
failed to note that not a single treating, examining;asrsulting physician ever indicated
that DAA was a concerduring the relevant period, or that DAA was a factor impagctin

Plaintiff's physical or mental impairmentd\or did the ALJ cite any evidence to suppafrt

® The state agency reviewing physicians also faildthtbDAA was a concern: On initial
review Plaintiff was found to have back disorder, affectiisarder, and anxiety disorde
(AR 103), but Dr. Fahlberg specifically stated that there was idemse of any substance
?Eigsgf)order or DAA issue (AR 1093/. Dr. Anderson noted the same on rdeoaison.

-
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that DAA impacted Plaintiff's functionality in any way.

Moreover, as is evident from Dr. Sherman’s testimony, she was eithbteuto
review the entirety of the record, or was unprepared to testify as tbt# mformatiom
in the record relating to Plaintiff’'s drug or alcohol use. Dr. Shernsdifieel that Plaintiff's
last cocaine and alcohol use was in June or July 26dited to exhibit 6. (AR 44).
However, 16F is Plaintiff's initial assessment fro@OPE onAugud 6, 2009—where
Plaintiff admitted to using alcohol and cocaine as an outlet to refess—and is
therefore prior to Plaintiffs AOD of February 18, 2010. (AR 724). On at leasbtiver
occasions in 2012, Plaintiff reported to his providers that hei$asl cocaine and meth 8
9 years ago. (AR 90696, 918). Further, the record reflects thdtile at timesPlaintiff
admitted to using alcohol occasionallige stopped drinking completely in February 20]
when he voluntarily attended an inpatient program to detox fromndmisotic pain
medications (AR 80-81). Progress notes from appointments with Dr. Donnelly frg
20106-2013documenthat Plaintiff was not using alcohol or druys.

Dr. Sherman also stated that in 2012 a detox screen was pofitive

benzodazepines and opiates, and while it was “conceivable” thabémzodiazepinés
were prescribed, she did not have in her record that they were. j[ARW4ecord reflects
that Plaintiff's drug screen on July 31, 2012 found “no drugs of aleteetdd” ad the

only positives were for Plaintiff's prescribed medicatiddsycodone, Duragesic (fentanyl

patch), and Hydromorphone. (AR 867). A drug screen on October 11, 281&wsistent

with Alprazolam, Benzodiazepine, and Oxycoddtieis was a good gn” as it reflected

" Severalof these instances are prior to Plaintiff's AOBR 580 (May 13, 2008 drinks
socially); AR 548 (October 20, 2008 occasmnallg dripgkAR 626 (September 242009
moderate use of alcohplAR 511 (October5, 2009consumes 12 drinks per wgelkR
689 (June 14, 201drinks a 12pack a week AR 450 (July 22, 2011drinks beer twice a
month; AR 371 (March 23, 2012 drinks occasionally); AR 911 (Decembg2@12 dinks
on occasion).

® AR 386, 456, 459, 466, 472, 789, 795, 800, 805, 809, 813, 817, 821, 827, 829, 83
840, 845, 849, 853, 857, 989, 994, 998, 1003, 1008, 1013, 1017, 1023, 1027, 1033
1044, 1048, 1053, 1058, 1063 o _

% “Benzodiazepines are a class of medications that work in tib@lceervous system anc
are used for a variety of medical conditions, such as anxiety ragjizand for alcohol
withdrawal . . . Common examples of benzodiazepines include alprazolam ()ar
diazepam (Valium) and Ior_azeBam (Ativén),
https://www.drugs.com/article/benzodiazepines.html
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Plaintiff's prescribed medications. (AR 112Z%). Plaintiffs opening brief also notes
numerous other drug screens that were negative for cocaine, alcahdl,
methamphetamines. (Doc. 18 at 9).

In sum other than citing to Dr. Shermari&sstimony, the ALJ failed to identify any
evidence in the record establishing that DAA materially conedbuto Plaintiff's
impairments. The ALJ drew on Dr. Sherman’s testimony to manufacturatexiatity
finding that is not supported by, and was never indicated by, the tredtysgcian record,
and thereby concluded that Plaintiff would not be disablédfdr his alleged drug and
alcohol abuseThis is wholly insufficient to constitute substantial eviderseeHoban
2016 WL 4059200 at *6§SR13-2p “makes explicit that because medical science d
not currently have a method for reliably predicting the improveroémt ceoccurring
mental disorder without substance abuse, the ALJ must relyidenee in the case, anc
not exclusively on a medical expert, to ascertain the matgridlé claimant’s DAA in the
context of a cabccurring mental disorder.”).

B. Medical Opinions

The Court further finds that the ALJ committed harmful error by creglithe

testimony & Dr. Sherman over the testimony of Plaintiff's treating providers to thiadl
Plaintiff would have no more than minimal mental impairmentaénabsence of DAA.
In weighing medical source opinions in Social Secuctdges, the Ninth Circuit
distinguisles among three types of physicians: (1) treating physiciansaethally treat
the claimant; (2) examining physicians, who examine but doesttthe claimant; and (3
nonrexamining physicians, who neither treat nor examine the ahirbaster v. Chate
81 F.3d 821, 830 (9th Cir. 1995). “As a general rule, more weight sbeuigven to the
opinion of a treating source than to the opinion of doctors wehoodl treat the claimant.”
Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014) (quotlrester 81 F.3d at 830).
“While the opinion of a treating physician is thusiged to greater weight than that of a
examining physician, the opinion of an examining physicsamntitled to greater weighf

than that of a noexamining physician.Garrison 759 F3d at 1012.
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“If a treating or examining doctsr'opinion iscontradicted by another doctsr’

opinion, an ALJ may only reject it by providing specific and letate reasons that are¢

supoorted by substantial evidendghis is so because, even when contradicteckading
or examining physician’s opinion is still owed deference antoftén be entitled to the
greatest weight... even if it does not meet the test for controlling weig@&irison, 759
F.3d at 1012 (internal quotations and citations omitted) ARhcan satisfy theubstantial
evidence requirement by setting out a detailed and thorough synomthe facts and
conflicting clinical evidence, stating his interpretatioaréof, and making finding3-he
ALJ must do more than state conclusions. He must set forth hisnberpretations and
explain wty they, rather than the doctors’, are correld. Lastly, the opinion of a nen
examining physician cannot, by itself, be substantial exieldo reject an examining o
treating physician opiniorLester 81 F.3d at 83631.

The case ofngram v. Barnhart 72 Fed.Appx. 631 (8 Cir. 2003), is instructive.
There, the Ninth Circuit held that substantial evidencendidsupport the ALJ's DAA
materiality finding because the ALJ “improperly credited tistit@ony of norexamining
sources over the testimony of examining sources, leadiagdoin the identification of
Ingram’s severe impairments and in the determination of whether Ingoand still be
considered disabled if she stopped using drugsalahol.” Id. at 632. In that caséhe
nonexaminingphysicianopined that the claimant would have only moderate limitatic
in her ability to deal with the public without DAAlowever one examining physician
found the claimant’s ability to respond appropriately and toleratmal work pressures
was severely limited by anxiety, and another physician raedlaimant’s global illness
as severe and opined that her mental limitatioeasevexacerbated by, but not caused |
DAA. The courffoundit was “abundantly clear” that the ALJ erroneously credited tihe n
examining physician’s opinion over the examining physicianiops, and that, examining
the record as a whole, if the examiniplgysician opinions were properly credited, t
claimant would continue to suffer from disabling mental heaktbhes even if her DAA

was successfully treated. (AR 638). The court concluded that a reoraad award of
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benefits was warranted because the record conclusively ss&blhat the claimant was
disabled without considering the effects of DAA on her abibtyork.

In the present casthe ALJ erroneously credited Dr. Sherman’s testimony over
treating physician recordin contrast to Dr. Sherman’s opinion that Plaintiff would hal
only mild impairments without DAA and possibly no impairmeiftse took psychiatric
medications, the are hundreds of pages of treatment notes from COPE spanning
2009-2016 documenting Plaintiff's struggles with anger, depressicetgnand suicidal
thoughts The record also documents that Plaintiff tried numerous psychaddocations
with no relief—they either did not work or made Plaintiff feel worbkkewrse Practitioner
Lori Danker one of Plaintiff's treating providers from COP@&pined that Plaintiff had
numerous mild, moderate, and marked limitations, but no wheshdithdicate that DAA
impacted these limitations in any wgAR 136163). In fact, the ALJ wholly failed to

U7

the

fror

mention Danker'spinion If this testimony were properly credited, the record compgls

10 While Danker is not considered an acceptable medical souragpmpifrom other
sources must still be evaluated @ahd ALJ may discount their testimony onlél:_by %lvm
reasons germane to each witnédsvels v. Berrglhl,ll874 F.3d 648, 655 (9th Cir. 2017
see also Ghanim v. Colvi763 F.3d 1154, 1161 (9th Cir. 2014)3&@ physicians and
certain other %allfled specialists are considered acceptaddiécan sources.”). Nurse
ractitioners, _ .
404.1513(d).Pursuant to SSR |i) “[iinformation from these ‘other sources’ cann
establish the existence of a medically determinable impairmenHowever, information
from such ‘other sources’ may be based on special knowledge ofdik@lual and may
provide insight into the severity of the impairment(s) and how it affetsndividual’s
ability to function.” Thus, as one of Plaintiff's treating mentaalh providers, Danker
gualifies as an “other source” that can provide evidence abosetlezity ofPlaintiff’s
impairments and how theffecthis ability to work, and the ALJ was required to evalug
her opinion accordingly. _ o _ _
The ALJ must evaluate medical opingaccording to the requirements set out
20 C.F.R. § 404.1527(:(:][1? the frequency of examination and the length, nature,
extent of the treatment relationship; (2) the evidence in suppdie@pinion; (3) the
consistency of the opinion and the record as a whole; (4fwhe1¢lth&s|0|anls a
specialist; and (5) other factors that woslgpport or contradidhe opinion. While the
Commissioner is not required to “discudkevidence[,]” the Commissioner is required t
“make fairly detailed f|r_1d|nr?_s in support of administrative deais to permit courts to
review those decisions intelligently” and “must explaimpgignificant probative evidence
has been rejectedVvincent on Behalf of Vincent v. HeckléB9 F.2d 1393, 1394 (9th Cir
1984) (emphasis in original) (internal quotations and citatiorited)i The ALJ’s failure
to even mention Danker’s opinion wholly fails to meet this stah&ee Marsh \Colvin,
792 F.3d 1170, 11/Z4 (2h Cir. 2015) (it'is error for ALJ to ignore a treating doctor a
his or her notes without even mentioning them, and “a reviewind cannot considema
error harmless unless it can confidently conclude that no OALJ, when fully
crediting the testimony, could have reached a different disatbdtermination.”)Because
the ALJ did not discuss, or give legally sufficient reasonsjaxtr®anker’s opinion, the
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the conclusion that Plaintiff's mental impairments wsesere, would cause more thg
minimal limitations on his ability to work, and would pstan the absence of DA/See
Ingram, 72 Fed.App. at 636.

In sum, considering the extensive treatment record documentimgfPamental
health struggles, substantial evidence does not suppdklil)’s conclusion that there wer
“no significant objective medical findings in the record” tdigate that Plaintiff's mood
disorder, chronic pain disorder, and esucial personality disorder were severe in t
absence of substance abuse. (AR23).}! Again, the Court must emphasize the fact th
in nearly 1600 pages of evidence, not once did a treating, exgmanirstate agency
reviewing physician opine that Plaintiff had an active probleth wrugs or alcohol of
such severity that it materially impacted his physical or memga&irments, or that any of
Plaintiff's conditions would improve in the absence of substaisedHere, as iilngram,
the ALJ improperly credited Dr. Sherman’s testimony over the extehsiating physician
testimony leading to error in determining that Plaintiff would have no more thammal
mental limitations in the absence of DAA and was thereforelisabled See Ingram72
Fed.Appx. ab37-38; see also Cothrell v. Berryhijll742 Fed.Appx. 232, 235t©Cir. July
18, 2018) (ALJ’s conclusion that DAA was material to disability was supported by
substantial evidence where ALJ relied on statements eEramining doctor who stateq
claimant “had drug problems for a long time” based on reportdlaanant attended
inpatient program over 20 years before AOD, doctor recognized recordhture and
extent of DAA was inconsistent and vague, doctor opined thahaht had no more thar

mild limitation in ADL, and doctor never opined on extent of DAAtemnateriality; ALJ

Court credits the opinion as a matter of |8ge Lestei81 F.3d at 834.

1 No pl’g}_/SlClan_ other than Dr. Sherman opined that Plaintiff's rhemémlrments were
mild or did not impact his ability to work. In addition to the COfEords, there are alsq
dozens of progress notes from Plaintiffs PCP, Dr. Donnelly, from -Z1B
documenting Plaintiff's chronic painh@ record reflects that Plaintiff has been seen
numerous providers from the time of his industrial injury in 2008ugh ateast 2016 for
treatment of his back condition), as well as his mental heml_t%gies Integrative Pain
Centerof Arizona assessed Plaintiff as very low functioning with a Gédte of 55, noted
that he had a “very prominent behavioral/psychiatric history, veasla passive danger t
st_aff.d(AR 905-06). Even the psychological consultant, Dr. Johnson, dmgnosedsdeﬁe
disorder, likely developed as a result of chronic health problerhshbudid not opine that
DAA was a factor affecting Plaintiff's mental impairment. (AR 615).
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also relied on lay witness statements, but withesses newsiomexd DAA; ALJ offered no
other basis for materiality findingfschanzenbaker v. Colyi2014 WL 943351 (E.D.
Wash. Mar. 11, 2014) (ALJ erred by failing to evaluate which of claiimdimitations
would remain if he stopped the substance use and insteadasiynmalied on medical

expert’s testimony that claimant would not be disabled witB®A; ALJ’'s determination

that DAA materially contributed to disability was not sugipd by substantial evidence

where medical expert’s testimony was contradicted by treatidgegamining physician
testimony thaabstinencérom DAA would not improve claimant’s ability to function in
the workplacg contra Parra v. Astrue 481 F.3d 742, 747 {9 Cir. 2007) (substantial
evidence supported DAA materiality finding where physiciatified there was no reasof
to believe that claimant’s cirrhosis would not have improvedifiint quit drinking, and
psychologist opined mental impairments were likely edudy excessive alcoho
consumption and would resolve if claimant stopped dngkiGuerrrera v.Colvin, 2015
WL 875378 (D. Ariz. Mar. 2, 2015) (substantial evidence supported Drsferiality
finding where record showed claimant’s mental functioning v@gsifeeantly improved
when sober, claimant had drageking behavior and frequently tested positive
substances, and claimant admitted to hospital hoppioigt&in drugs)Strandv. Barnhart
2008 WL 5000119 (D. Ariz. Nov. 20, 2008) (substanezidence supported DAA
materiality finding where record illustrated history of alcohals# claimant had multiple

attempts at detox treatment but was not truthful about her dgnkecord documented

relapse, multiple physicians opined claimant would nalibabled absent alcoholism and

could complete a worlweek satisfactorily if she were sober, after 7 month period
sobriety claimant had no or only mild mental limitations, &aiture to comply with
psychiatric treatment and medication was at tiretsted to claimant’s drinking).
V. Remedy
A federal court may affirm, modify, reverse, or remand a social securgy 42s
U.S.C. 8§ 405(g). Absent legal error or a lack of substantial evidenpersing the ALJ’s
findings, this Court is required to affirm the ALJ’s decision. After abering the record
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as a whole, this Court simply determines whether there is stibktawidence for a
reasonable trier of fact to accept as adequate to support the Aciksd.Valenting 574
F.3d at 690.

“[T]he decision whether to remand the case for additional ecelen simply to
award benefits is within the discretion of the couRtdriguez v. Bower876 F.2d 759,
763 (9th Cir.1989)duotingStone v. Hecklei761 F.2d 530, 533 (9th Cir. 1985)). “Remand

for further administrative proceedings is appropriate if enhanteaidhe record would

be useful.”Benecke 379 F.3d at 593. Conversely, remand for an award of benefifs is

appropriate where:

(1) the ALJ failed to provide legally sufficient reasons for
rejectingthe evidence, (2) there are no_outstandlng_l_ssues that
must be resolved before a determination of disability can be
made; and (3) it is clear from the record that the ALJ would be
req(ljj_ltreg to find the claimant disabled were such evidence
credited.

Id. (citations omitted). Where the test is met, “we will rehand solely to allow the ALJ

to make specific findings . . . Rather, we take the relevanimi@syi to be established a

UJ

true and remand for an award of benefitd.”(citations omitted)see also Ldsr, 81 F.3d
at 834.

Based on the foregoing discussion, the Court finds that the Abdislusion that

Plaintiffs DAA was material to the disability determinati@miot supported by substantia
evidence in the record, and that the ALJ committed harmful erraellting the testimony
of Dr. Sherman over the testimony of Plaintiff's treating providers to thad Plaintiff

would have no more than minimal mental impairmenthéabsence of DAA. The Court

=

affirms the ALJ’s finding that Plaintiff's psydfogical impairments meet Listings 12.0
and 12.08, but reverses the ALJ’s finding that DAA was materiBldmtiff's disability.

The Court further finds that the record has been thoroughly amaetlfor the relevant
period and there are no outstanding issues that must be regbbedALJ had properly
considered the correct legal standards and properly consideredetifical evidence of]

record, it is clear that the ALJ would have been required to findtilaisabled.See20
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C.F.R. 8 404.1509 (if alaimant's impairment meets or medically equals a list
impairment, the claimant is disabled)Accordingly, the Court finds that remand for g
award of benefits is appropriate

Furthermore, it has been almost 7 years since Plaapigfied for benefits. While
this is not a reason to remand for an award of benefits, the Ninth Qiesurecognized
that “[rlemanding a disability claim for further proceedings cdaydemuch needed incomse
for claimants who are unable to work and are entitled to benefits,aftgacting them to
‘tremendous financial difficulties while awaiting the outcome béit appeals and
proceedings on remandBenecke379 F.3d at 595 (quotingarney v. Sec’y of Health &
Human Servs.859 F.2d 1396, 1398 (9thrCi1988)). Thus, because substantial evider
in the record does not support the ALJ’s finding that DAA was ma&t® the disability

determinationand because all three factors favoring remand for an award of berefi

satisfied, remanding for further administrative proceedings “wseide no useful purpose

and would unnecessarily exterfldintiff's] long wait for benefits.’Benecke379 F.3d at
595,
VI. Conclusion
In light of the foregoing| T ISHEREBY ORDERED remanding this matter for
an award of benefits. The Clerk shall enter judgment accordindlglagse its file on this
matter.
Dated this 4th day of March, 2019.

EricJ M
United States Magistrate Judge

12The Court further notes that had the ALJ properly considered N.ReBguopinion, it
is clear from VE Farmer’s testimony that Plaintiff would be dishl3eeAR 57-59 (when
Plaintiff's attorney included limitations from Danker’s opiniorthe hypothetical, Farmef
testified such a person would be unemployable).
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