Spears v. Arizona Board of Regents et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Roy E. Spears,

Plaintiff,
No. CIV 18-126-TUC-CKJ

ORDER

VS.
Arizona Board of Regents, et al.,

Defendants.

Pending before the Court is the Motion to Dismiss ("MTD") (Doc. 48) filed by §
Defendants seeking to dismiss the Second Amended Complaint (Doc. 44) filed by A

Doc. 51

btate

lainti

Roy E. Spears ("Spears"). The parties have thoroughly presented the facts and briefed

legal issues. Therefore, the Court declines to set this matter for oral argument. Se¢
7.2(f); 27A Fed.Proc., L. Ed. 8§ 62:367 (March 2016) ("A district court generally i

required to hold a hearing or oral argument before ruling on a motion.").

|. Factual and Procedural Backgrouhd

Spears attended the 2017 Festival (“Festival”) on the University of Arizona ("

b LRC

5 not

A"

campus mall ("UA Mall") on March 17, 2017.  15. He was soon immersed by the amplifiec

sound of the festival. § 45. Spears put on his GoPro, amplification system, h

eads

microphone, placed Gospel signs around a tréeé dme Gospel sign, and began to speak at

approximately 12:20 p.m. 1 46. Within several minutes, Rebekah Salcedo ("Salcedo’

'Unless otherwise stated, the facts akemafrom Spears' Second Amended Compl3
(Doc. 44).
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int,
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"First Amendment Monitor," approacheadhasked Spears to turn off his microphgne
explaining that amplification can only be used on the sound stages and with a permit. § 4
She clarified that, under the Festival’s policy, he could stay and speak as long as he did
use amplificationld. Spears disagreed with the policy claiming that it was arbitrary. I 48.
Salcedo replied that it was not arbitrary becahseFestival had reseed the stages and
sound licenses for the weekend through UA. 1Y 49-50.
Dean of Students Kathy Adams Riester ("Riester") arrived several minutes lgter.
51. Riester told Spears his amplifying sound wasrughtive to the Festival of Books and that
volunteers from the Festival had complained. 1 52. University of Arizona Police Depajtmer
("UAPD") Officer lan Theel ("Theel") arrived and advised Spears that, if he continued tc
speak using amplification, he would face arrest if he failed to obey Riester.  55. Afte
Spears continued to speak using amplification, he was arrested. { 55.
On March 8, 2018, Spears filed a civil rightsngmaint (Doc. 1) with this Court. Op
May 29, 2018, Spears filed his First Amended Complaint. (Doc. 7). On July 5, 018
Defendants filed a Motion to Dismiss (Doc. 27). The Motion to Dismiss was granted witl
leave to amend. (Doc. 41). Spears has filed his Second Amended Complaint (“6AC”
(Doc. 44). State Defendants filed a MTD the SAC asserting Spears has not stated g clai
(Doc. 48). Spears has responded (Doc. 49) and Defendants have replied (Doc. 50)
Spears argues that he has stated a claim because:
(1) The Festival was a traditional public forum.
(2) Defendants' restriction was unreasonable because he was not disrupting tl
festival.
(3) Therefore, Defendants restricted his constitutionally protected speech in a
unconstitutional way.
Defendants argue that Spears has failed to state a claim as he does not allege any ille
conduct because:

(1) The Festival was a limited public forum so the scrutiny for restriction is Igwer.
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(2) However, even if the scrutiny for restriction was higher, the time, place
manner restriction is still constitutional.

(3) Therefore, Spears claim must be dismissed because his speech was r¢
In a constitutional manner making his claim implausible.

This Court finds Defendants' arguments persuasive and will grant their MTD f

reasons stated below.

I. Analysis

With the exception of the A.R.S. § 15-1861 Court extensively discussed the iss
presented in the original Motion to Dismiss, response, and reply in its March 7, 2019
(Doc. 41). As a number of these issues are duplicative, the Court will not repea

discussions in depth.

[ll.  Plausibility Requirement

A complaint must contain a "short and plain statement of the claim showing th
pleader is entitled to relief[.]" Fed.R.Civ8{a). The United States Supreme Court has fg
that a plaintiff must allege "enough facts to state a claim to relief that is plausible on itg
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007). The Court considers the SA
light of Twomblyand must determine if Spears has "nudge[d] [the] claims across th
from conceivable to plausible.ld. at 570. This Court must talees true all allegations ¢
material fact and construe them in the light most favorable to Sp&ass.Cervantes
United States330 F.3d 1186, 1187 (9th Cir. 2003). In general, a complaint is cong
favorably to the pleaderSee Scheuer v. Rhodd46 U.S. 232, 236 (1974), overruled
other grounds, 457 U.S. 800. Nonetheless, the Court does not accept as true unre
inferences or conclusory legal allegations cast in the form of factual allegaiMestern
Mining Council v. Waft643 F.2d 618, 624 (9th Cir. 1981).
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IV.  Materials Outside of Pleadings

When deciding a Rule 12(b)(6) motion, the court generally looks only to the face o

the complaint and documents attached thergtm Buskirk v. Cable News Network, In

284 F.3d 977, 980 (9th Cir. 2002). A court moustmally convert a Rule 12(b)(6) motign

into a Rule 56 motion for summary judgment if it "considers evidence outside the ple

C.

ading

... A court may, however, consider certain materials-documents attached to the complai

documents incorporated by reference in the complaint, or matters of judicial notice-withot

converting the motion to dismiss into a motion for summary judgmesited States v

Ritchig 342 F.3d 903, 907-08 (9th Cir. 2008ge also Tellabs, Inc. v. Makor Issues &

Rights, Ltd.551 U.S. 308, 322 (200Branch v. Tunnell14 F.3d 449, 453 (9th Cir. 1994)

(noting that a court may consider a document whose contents are alleged in a complaint,

long as no party disputes its authenticity) (overruled on other grounds).

The SAC references and incorporates several documents and links outsideg of F

pleading. Spears does not dispute their authenticity. The Court finds it may considgr tho

documents and videos in determining the MTD without converting it into a motio

summary judgment.

V. AR.S. §15-1861

n for

The parties disagree as to the effect of A.R.S. § 15-1861 on the plausability of $peat

claims. Defendants assert the A.R.S. § 15-1861 in effect at the time of the inciden
applicable because Spears was not a UA student. In responding to this argument
purports to cite to the A.R.S. § 15-1861 that was enacted in 2018; however, he is §
referring to the A.R.S. 8 15-1864 that was eedah 2018. However, the version in effe
in 2017 at the time of the incident did not include the language relied upon by Spea
A.R.S. § 15-1864 (eff. 8/6/2016).

Moreover, since the original enactment of A.R.S. § 15-1861, which became eff

on July 20, 2011, the only significant modification of the statute has been to inc
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designated public forum within the definition of public forum:
2. “Public forum” includes any open, outdoor area on the campus of a univer
community college and any facilities, ilolings or OFarts ofbuildings that the
university or community college has opened to students or student organizati
expression.
A.R.S. 8§ 15-1861 (eff. 7/20/2011).
2. “Public forum” includes both a traditional public forum, which is any open, out
area on the campus of a university or community college, and a designated
forum, which is any facility, building or part of a building that the university
community college has opened to students or student organizations for expré
A.R.S. § 15-1861 (eff. 8/6/2016). Although the 2016 version included the phr:
“traditional public forum,” the definition i&df (i.e., open, outdoor area . . .) was |
modified.
A review of the legislative history of the 2016 version of the statute indicate
Arizona Legislature contemplated languags germitted a university or community colle
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to restrict a student's speech in a publwro only if it demonstrated the burden to the

studentwas both in furtherance of a compeljogernmental interest and the least restric
means of furthering that compelling governmental interest, but rejected that lan§esg
Arizona House Amendment, 2016 Reg. Sess. H.B. 2615 (Mar. 22, 264&)also
Kaahumanu v. Hawaii682 F.3d 789, 799 (9th Cir. 2012) (“The government can excly
speaker from a traditional public forum ‘only when the exclusion is necessary to S

compelling state interest and the exclusion is narrowly drawn to achieve that inte

(citation omitted). Rather, wiout the inclusion of the tguage requiring a compelling

government interest with the least restrictive means furthering that interest, it does no;
the Arizona Legislature sought to redefine the nature of university property. As the v
adopted does not mandate a traditional public forum analysis, the legislative history

version of the statute in effect when the incident occurred does not indicate any inte
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The version of this subsection which became effective on August 3, 2018, modified th

subsection only to renumber it as (3).
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override First Amendment law. The Court finds A.R.S. § 15-1861 does not affect the Firs

Amendment analysis of Spears’ claims.

VI.  First Amendment — Forum Analysis

A. Limited Public Forum

Determining the type of forum is a matter of laee Heffron v. International Sog.

for Krishna Consciousness, Ind52 U.S. 640, 650-51 (1980DSU Student All. v. Ra§99
F.3d 1053, 1062 (9th Cir. 2012). A limited public forum is a type of designated public {
where the government opens a non-public forum but limits it to certain groups of catg
of speech.Flint v. Dennison488 F.3d 816, 832 (9th Cir. 2007). For exampl&]imt, the
Court concluded that a student election was a limited public forum because the elect
certain regulations on who could become a candidate, like a minimum GPA, and
could vote, like minimum credit hourdd. Moreover, there were regulations on hov
candidate could campaign: e.g. (1) ownlyring a certain time, (2) no door-to-do
campaigning, and (3) no campaigning in class or a residence hall without permissic
the professor or hall office, respectivelyl.

By contrast, a traditional public forum is a "place[] which by long tradition ... [

been devoted to assembly and debaRetry Educ. Ass'n v. Perry Local Educators' As{

460 U.S. 37, 45 (1983). For example@athright v. City of Portlangthe court found that

a public park was a traditional public forum because parks and street corners are trad
where street preachers go to express themseld39 F.3d 573, 576 (9th Cir. 2006). Sim
to the election irFlint that regulated categories of people and speech, the Festival a
have regulations that only permit certain organizations or people to speak with amplif
during the event. (Doc. 48 Ex. A-C). Spears argues that based on the Festival and U
policies (included in Doc. 48 Ex. A-C and at http://tucsconfestivalofbooks.org/?id=242
the Mall is a traditional public forum because it traditionally is open to the public a

kinds of speech similar @@athright (Doc. 44 30-38).

-6 -

orurnr

BJOrie

ion h
n wi
Vv a
or

n fro

has]

5'N

tiona
lar

nd U/
catio
A'S 0
) tha
nd all




© 00 N o o M W N PP

N N N N N N N NN R R P B R R R R R
0o N o o0 M WDN P O O 0O N OO O M WOWDN O

Although the Mall is akin to a park and traditionally open to the public, the Sup
Court has "never denied a university's authority to impose reasonable regulations cor
with that mission upon the use of its campus and facilities... [or required] a camp
make all of its facilities equally available to students and nonstudents alike, or
university must grant free access to all of its grounds or buildiMyglimar v. Vincen454
U.S. 263, 268, n. 5 (1981). In this case, UA created a limited public forum by host
event with specific regulations on the manner of speech, namely amplification.

B. Traditional Public Forum

However, even if the UA Mall during the Festival was a traditional public forum
restriction would pass the highsarutiny required for speech restrictions and would therg
pass the lower scrutiny of a limited public forum. In a traditional public forum
government can impose reasonable time, placknyanner restrictions on speech if they
(1) content neutral, (2) narrowly tailored to serve a significant government interest, é
permit ample alternativesVard v. Rock Against Racisdf1 U.S. 781, 791 (1989). Pa
(1) and (3) are not at issue in this caseduse (a) the restriction was only on whethe
could use amplification, it was indifferent to the content of his speech, and (b) Spead
offered ample alternatives: (i) move outside of the festival or (ii) continuing spe
without the microphone. (Doc. 44 § 70) (It appears that Spears was most effective s
without his amplification because he was able to sustain a conversation without it for
five minutes before the incident. Doc. 44 { 66).

Focusing on part (2), the restriction must be narrowly tailored to serve a sign
government interest. This requirement is satisfied if the "regulation promotes a sub
government interest that would be achieved less effectively absent the regulataod.V.
Rock Against RacisM91 U.S. 781, 799 (1989). The restoatdoes not have to be the le
restrictive meansld. at 798. Controlling noise levels and avoiding undue intrusion if
reserved eventis reasonalee e.g. Grayned v. City of Rock{atd8 U.S. 104, 116 (1977

(speech is subject to reasonable regulatiod,"af] overamplified loudspeakers assault
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citizenry, government may turn them down"). For exampleyamd, the court held that

restriction requiring performers to use the city's amplification equipment satisfie
requirement because the city had a substantial interest in ensuring its citizens' enjoy
whatever benefits the park offered, like high quality amplified mWard 491 U.S. at 797

Like in Ward, UA is seeking to ensure a high-quality event narrowly tailored to

interests. The Festival is a registered non-profit seeking to fund literacy advancer
southern Arizona. (Doc. 48, pg. 6). Advancing literacy is certainly a substantial inte
a school like the enjoyment of a city park for a city. Moreover, the restrictio
amplification was to ensure that everyonatitendance could enjoy the event and pre
unreasonable interferences with scheduled uses of University property, namely the R

similar to the city seeking to ensure the enjoyment of band shell concert attendees.

2!
[ this

ment

their
hent
rest c
N on
ent
festiv

For 1

purposes of part (2), if a city can regulate which sound equipment is used, who, and wh

they use it at a band shell event in a park, then a University can regulate who us

amplification at their on campus events.

In effect, however, Spears argues that the restriction was an unreasonable inte
because his amplification was not disruptive. However, whether Spears’ amplificatiq
disruptive or not does not affect the Court’s conclusion. Rather, the restrictions on
amplification were content-neutralirginia Pharmacy Board v. Virginia Citizens Consun
Council, Inc, 425 U.S. 748, 771 (1976) (the restriction was “without reference to the cq
of the regulated speech”). The restriction was not an unreasonable interference be
any person could have constitutionally usegkied speech at the Festival, then the |
could not have prohibited anyone from difiyfing their speech. The restriction w3
reasonable to prevent the chaos and combined disruption that may have resulted
reasonable restrictions. As summarized by Defendants, the “restriction on unaut
amplification at the Festival allows all to be heard, and prohibits persons like [Spears
drowning out the speech of others.” Reply (Doc. 50, p. 5).

Moreover, in the circumstances of this case, the Court agrees Spears’ amplif
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was per se disruptive. More than 130,000 people attended the Festival on the Uj
(Dkt.44, 9 17.) Thousands of people were moving among the booths and exhibits ang
was seeking to amplify his voice to people 10-15 yards from him; i.e., “to effeci
communicate with the throngs of Festival attees.” SAC (Doc. 44, pp. 5, 9). As stated
Defendants, “a human voice intended to grab the attention of passers-by up to 15 yar

IS not speaking in a ‘normal conversational’ tone, but is tantamount to shouting.”

(Doc. 50, p. 6). In light of the number of people, booths, and exhibits in a limited spa¢

amplification would disrupt passers-by and the people attempting to discuss the

functions, exhibits, or products.

VIl. Due Process

Spears also alleges that Defendants violated his right to due process. Hd
Spears’ alleged infringement of the right to free speech does not provide the basis f
process violation. The Supreme Court has determined that, “where a particular amg
‘provides an explicit textual source of constitutional protection’ against a particular g
government behavior, ‘that Amendment, not the more generalized notion of “substant

process,” must be the guide for analyzing these claimdbtight v. Oliver 510 U.S. 266

273 (1994) (Rehnquist, C.J., for plurality) (quoti@gaham v. Connqr490 U.S. 386, 39%

(1989)); Hufford v. McEnaney249 F.3d 1142, 1151 (9th Cir. 2001). As the H
Amendment provides for free speech protection, Spears may not additionally bas
process claim on a violation of his right to free speech.

Moreover, the amplification policy was not unconstitutionally vague or overly b

The policy provided that persons not affiliateithwhe Festival were not allowed to amplify

sound within and during the Festival. Thidippand its enforcement is clear and certa

See e.gGrayned v. City of Rockford08 U.S. 104, 108 (1972) (“Itis a basic principle of ¢

process that an enactment is void for vaguemésgprohibitions are not clearly defined.”).

The policy provided notice to persons of ordinary intelligence a reasonable opportu
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know what was prohibited]. at 108 Sessions v. Dimaya— U.S. —, 138 S. Ct. 1204, 12]
(2018), and it is “unlikely . . . that speakers [would] be compelled to steer too far clg
forbidden speech or conduct because of this poh@at!| Endowment for the Arts v. Finle
524 U.S. 569, 588 (1998). The public was notteefuess what is proscribed by the poli
Edge v. City of Everet929 F.3d 657, 665 (9th Cir. 2019).

Further, under the facts of this case, the policy does not reach “a substantial
of constitutionally protected conducVill. of Hoffman Estates v. Flipside, Hoffman Estat
Inc., 455 U.S. 489, 494 (1982) (“[ijn a facial ¢dlemge to the overbreadth ... of a law
court's first task is to determine whettiee enactment reaches a substantial amou
constitutionally protected conduct. If it does not, then the overbreadth challenge must
see also N.Y. State Club Ass'n v. City of New, ¥8KU.S. 1, 14 (1988) (“[t]he overbread
doctrine is ‘strong medicine’ that is used ‘Bpgly and only as a last resort.™). While tf
policy prohibited amplified speech, it did not prohibit speech in general. Additionally
policy advanced a legitimate purpose of preventing unreasonable interference or dig
of campus activities and “it is at least fairly debatable” that the decision to adoy
policy]...was rationally related to those interetawaoka v. City of Arroyo Grang&7 F.3d
1227, 1234 (9th Cir.1994) (citations omitted). Twurt finds the SAC fails to state a d

process claim upon which relief may be granted.

VIII. Qualified Immunity

Government officials are entitled to qualified immunity "insofar as their conduct
not violate clearly established statutory or constitutional rights of which a reasonable
would have known.'Liston v. County of Riversid#20 F.3d 965, 975 (9th Cir. 1997), citif
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). The Court must determine "wheth¢
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light of clearly established iciples governing the conduct in question, [defendants]

objectively could have believed that [their] conduct was lawitddtkins v. City of Oaklang

145 F.3d 1087, 1092 (9th Cir. 1998).
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Here, the alleged facts do not show Defendants’ conduct violated a constitt
right. Saucier v. Katzb33 U.S. 194, 201 (200Xkee also Billington v. SmitB92 F.3d 1177
1183 (9th Cir. 2002). Furthermore, a rightitaplify sound in these circumstances was
“sufficiently clear that a reasonable official would understand that what he [was]
violate[d] that right.” Anderson v. Creightqr#83 U.S. 637, 640 (1987). The Court fing
even if Spears had stated either a FirseAdment or due process claim, Defendants wq

be entitled to qualified immunity.

IX. Miscellaneous Issues
Defendants raise additional issues inth&TD. As the Court has found Spears |
not stated a claim upon which relief may be granted and Defendants are entitled to g

immunity, the Court declines to address the additional issues.

X. Conclusion

The Court finds Spears has not stated a claim upon which relief may be g

Itione

not
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las
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Further, based on the allegations and argunpeasented to the Court, the Court finds there

Is no basis to conclude a more carefully drafted compiaigitstate a claimBank v. Pitt

928 F.2d 1108, 1112 (11th Cir. 1991). The Court, therefore, will dismiss the claims and th

action with prejudice.
Accordingly, IT IS ORDERED:
1. The Motion to Dismiss (Doc. 48) is GRANTED. Counts | and Il of the Seq
Amended Complaint and this action are DISMISSED WITH PREJUDICE.
2. The Clerk of Court shall enter judgment and close its file in this matter
DATED this 20th day of August, 20109.

Cindy K. Jorgénson”
United States District Judge

-11 -

cond




