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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-18-00142-TUC-EJM
Plaintiff, ORDER

Zelpha Tami Zimmerman,

V.

Commissioner  of  Social  Security
Administration,

Defendah

Plaintiff Zelpha Tami Zimmerman brougithis action pursuant to 42 U.S.C.
405(g) seeking judicial reviewf a final decision by the @amissioner of Social Security
(“Commissioner”). Plaintiff raises two issuen appeal: 1) the Administrative Law Judg
(“ALJ") erred by failing to give germaneeasons before rejecting the limitation
suggested by Karen Lunda’s functional capaeigluation report; and 2) the ALJ erre
by failing to evaluate Plaintiff's symptonmirsuant to Social Security Ruling (“SSR’
16-3p. (Doc. 15).

Before the Court are Plaintiff's Opimg Brief, Defendant's Response, and

Plaintiff's Reply. (Docs. 15, 22, & 25). Thénited States Magistrate Judge has receiv
the written consent of bletparties and presides over this case pursuant to 28 U.S
636(c) and Rule 73, Federal Rules of Civib&dure. For the reasons stated below,

Court finds that this matter should be remashébr further administrative proceedings.
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. Procedural History
Plaintiff filed an applicaon for social security digality benefits on December 13
2013. (Administrative Recor@'AR”) 133). Plaintiff alleged disability beginning on
November 26, 2013 based oralmility to walk, severed temds in both feet, and bi-
lateral ankle problemgAR 67). Plaintiff's applicatiorwas denied upon initial review
(AR 73) and on reconsideration (AR 80). Aahieag was held on August 1, 2016 (AR 36)),
after which ALJ Yasmin Elias found, at Step Four, that Plaintif nat disabled becaus;s

D

she could perform her past relevant workaasoptician. (AR 2b On January 24, 2018
the Appeals Council denied Plaintiff's regti¢o review the ALJ’s decision. (AR 1).
Plaintiff's date last insured (“DLI") foDIB purposes is December 31, 2018. (AR
19). Thus, to be eligible for hefits, Plaintiff must prove #t she was disabled during the
time period of her alleged onset dat&A@D”) of November 26, 2013 and her DLI of
December 31, 2018.
II. Factual History!

Plaintiff was born on February 3, 196daking her 49 yearsalat the AOD of her
disability. (AR 67). She completed two yearscollege and has worked as a licensed
optician since 1990. (AR 164).

A. Treating Physicians

On December 18, 2012 Plaintiff was sdenevaluation of left thumb pain. (AR
250). X-rays showed basal joiarthritis, subluxation mild, soe loss of joint space, and
some sclerosis, and Plainttfpted to treat with a splint.
On February 8, 2012 Plaintiff reportegtvere headaches on a daily basis, was
forgetful, and losing her balance. (AR 410).
On February 1, 2013 Plaintiff reporteth average of two headaches monthly,
lasting several days at time, associateth wisual changes. (AR 387). She also had

occasional head tremor an@wcthing of the right arm.

1 'While the undersigned hasviewed the entirety of the cerd in this matter, the
following summary includes onlghe information most pertinent to the Court’s decision
on Plaintiff's claims on appeal.
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On March 21, 2013 Plaintiff reported sewdneadaches in the right temporal ar
that come and go, not relied with Aleve, Imitrexpr Vicodin. (AR 389).

On April 11, 2013 Plaintiff reported heeadaches were improved with Topam3
(AR 385). She also reported almost daily lafin shaking, and vague left eye visu
changes at night.

On August 2, 201Plaintiff was seen for left fooand ankle pain and reporte

significant pain with weightbearing, worséth activity. (AR 248). The impression was

heel cord tendinitis and btleral plantar fasciitis, and she was recommended for shoe

orthosis and dorsiflexion splint.

On September 13, 2013 Plaihcomplained of left akle pain after rolling her
ankle and was referrddr a MRI. (AR 246).

On October 8, 2013 Plaintiff reported a sigant amount of pain in the feet ang
ankles that limited her activity. (AR 244). Plaintiff rejected itijmts and casting and

was recommended to do stretching, ptais therapy, wear a boot, and Ilimit

weightbearing on the left.

On November 7, 2013 Plaintiff was doingygital therapy and was slightly bettef

but reported right ankle problems and ingigband was referred foa MRI. (AR 242).

On November 26, 2013 Plaintiff reportedrsificant left foot pain. (AR 240). The
MRI showed some changes in the nalacujoints consistent with arthritis,
fibrocartilaginous calcaneonavicular coaliti and some evidence of osteochond
lesion. She chose to have surgery on tftefé®t for excision of the calcaneonavicula
coalition and release of the plantar fascia.

On December 4, 2013 Plaintiff had seirg on her left foot. (AR 254).

On December 16, 2013 Plaifithad minimal complaintof pain after surgery.
(AR 238).

On January 7, 2014 Plaintiff was doimgell and complaineaf mild pain and
stiffness, and was referredrfohysical therapy. (AR 236).

On February 7, 2014 Plaintiff complainetimild discomfort and had a mild limp
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range of motion was significantly improved with PT but stiéhad problems with long
walks. (AR 234).
On May 9, 2014 Plaintiff reported bilaté thumb and hand pain, and ring ar

small fingers catching and lockjn(AR 228). Plaintiff reporé months to years of joint

pain in her thumbs, but reatty getting worse and ovehe counter medications not

helping. The assessment was lateral thu@MC arthritis, left worse than right, ang
swan-neck deformity/locking ofilateral ring and small finger#laintiff did not want an
injection but would try a brace and Voltaren gel.

On May 12, 2014 Plaintiff had an ankle sprain and contusion after she rolle
ankle and a trashcan fell on her. (AR 224). ¥sraf the ankle showed no abnormalities

On June 13, 2014 Plaintiff was doing sfgrantly better afte surgery and with
PT, complaining of less painnd walking better. (AR 221).

On July 3, 2014 Plaintiff had improveatand arthritis and de Quervain’s aftg
injections, no numbness and tingling, no logkor clicking, and no sharp pains. (Af
219).

On October 6, 2014 Plaifftreported pain in both ankles, worse with activity, af
episodes of popping and rolling. (AR 27&n exam she had some tenderness W
palpation, full range of motion, no swelling tire right, and walked with a slight limp.

On October 9, 2014 Plaintiff reporte@ddaches for the past 3—-4 months. (A
367).

On October 16, 2014 Plaintiff had a MRf the right ankle which showed
calcaneonavicular coalition, mild posterior tibialis tendinosmderate middle and
anterior subtalar joint degenerative arthspsnild/moderate plantaasciitis, and mild
sinus tarsi edema. (AR 265-67). A MRI thie left ankle showedbifurcate ligament
sprain, low-grade extensor digrum brevis strain, and milshsertional posterior tibialis
tendinosis. (AR 269-71).

On November 14, 2014 Plaifithad pain in the left @kle after a twisting injury

and was recommended to continue using &ekle brace, icing, and inflammator
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medication. (AR 263).

On November 25, 2014 Plaintiff had ieesed pain in the right foot and was

recommended for surgery. (AR 261). The igg®mion was bilateral foot and ankle pai
tarsal coalition, plantar fasits, and heel cord tendinitis.

On December 10, 2014 Plafh had surgery on her ght foot and got steroid
injections in the right fooand both thumbs. (AR 251).

On December 23, 2014 Plaintiff wasidg well after surgery with minimal
complaints of pain and wasferred for PT. (AR 259).

On February 10, 2015 Plaintiff's rightdowas doing well aftesurgery, but she

had pain in the left foot andaeived an injection. (AR 257).

On May 21, 2015 Plaintiff morted a four-year history gfain in her thumbs and

intermittent locking of tk fingers, and that she had somefavith injections in the past.
(AR 328). She was using ring splints arttempting to use large thumb braces but h
significant discomfort. The impression wasrkedly symptomatic stage lll osteoarthriti

of the bilateral thumb CMC joints, markédCP hyperextension gtability with early

osteoarthritis, and significant ligamentolnyperlaxity with very mild swan neck
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deformities. (AR 329). Plaintiff receivedjettions and was recommended to use hand

braces.

On July 16, 2015 Plaintiff reported two nths of relief after injections in hef
thumb joints, but now had severe painl aaquested repeat injections. (AR 327).

On August 26, 201Plaintiff reported a mass in her right hand, extremely ten
to palpation, and had significant triggey of the right ring finger. (AR 324).

On September 22, 2015 Plaintiff had tiging trigger finger release surgery and

excision of arterial tombosis. (AR. 318).
On October 13, 2015 Plaintiff reportedinb pain and left hand pain, and n

headaches or migraines. (AR330 On exam she appeared healthy, walked normally,

had normal motor strength and tone. (AR3304). At another appointment that same

date, Plaintiff reported migraines3imes per month. (AR 349).
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On November 10, 2015 Pldiffi was seen for weight g and reported moderate

physical activity. (AR 299). She also reported f&min with exerciseand no muscle pain

or weakness, joint pain, swelling, migrasneor headaches. (AR 300). On exam she

appeared healthy, walked naally, and had normal motorshgth and tone. (AR 301).

On December 15, 2015 Plairittiad arthroplasty and throdesis surgery on her

left thumb. (AR 309).
On June 29, 2016 Plaintiffad a MRI of the cervicalna lumbar spine. (AR 445).

Findings showed degenerative disc diseasid the impression was multilevel digk

desiccation indicating intervertethrdisk degeneration with disk displacements. (AR 446,

449).

B. Additional Medical Information

Plaintiff saw physical therapist Kareruhda for a functional capacity evaluatio
(“FCE”) on November 23 and 24, 2015. (AR5). Plaintiff was usg a knee walker and

brace on the left hand. She uses the walker @ane to walk anglistance from her car tg

inside a building, and usesetltane and furniture for supp@t home because her ankles

roll and she might fall. (AR 26—27). Subjectively, Plairitireported the following: She

sprained her right ankle in 205t 2012, then the left foalso became painful and gg

worse; her husband and son hbgr into the tub because it ksito take weight in her

feet and hands; she hasn't felt like exemgsbut tries to do the stationary bike 10

minutes per day; she has back, hip, and lp@e which she attributes to her abnorm
gait; she has severe migraines 3-5 times a meatth lasting 2—3 days up to a week;
her feet are stiff, her ankles roll, and shiésfahe doesn’t walk well or have balance; s

can't cook, clean, or do yard work; she usedirive a motorcycle and ride horses b

can't do those things anymore; she dropsegland can’t put on jewelry or makeup, and

doesn’t write anymore because holdangen is too painful. (AR 431-33).

Lunda reported that Plaintiff was pteat and cooperative during testing:

During the fine motor testing on day one, she demonstrated
much gireater difficulty thanwould be expected with
extremely slow pacing. Altbugh she may have signs and
symptoms on physical exam ..there was nothing to indicate
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such significant deficits withine motor control. This was
discussed at length with the client. She stated “I'm
compensating so it doesn’t hurt sach.” She wa told that
the manner in which she wampensating was actually
makln? it more difficult for he because she was applying
more force with greater rangegf motion and sustaining a
movement for a longer period bine. She asked if we could
try the tests again. These meerepeated and the client
improved significantly. She then stated “I figured out how to
do it so it doesn’t hurt so bad.”

Effort and pain were discusbeagain on day 2 prior to the
fine motor testing. The clierdid even better than she did on
day one. The client statedesltends to be cautious because
she is afraid of hurting herself.

(AR 427-28). Lunda used multiple consistency checks and stated that PIg
demonstrated a consistently reliable perfance. (AR 434). Specifically, Plaintiff's
functional abilities and limitationg/iere consistent with her diagnoses, medical histg
and findings on exam; perfoance was consistent among FCE items; multiple activit
were performed on both days and Plairditf better on day two, which was much mo
representative of her abilities; and Plaintilirmately gave good effb on all test items.
(AR 434-35).

Lunda reported that Pldiff had above average fine motor skills, and her sco
were obtained without the use of a braceedgher hand. (AR 43. Lunda completed a
medical work tolerance form and opined tR#&intiff could not perform sedentary worl
because she could not [0 pounds and could notrea (AR 443). She recommende
the following limitations: stan8—-10 minutes at a time fa~2 hours total; sit for 30—60Q
minutes at a time for 7—8 hours total; walk 6-+tinutes at a time for 5-10 minutes totg
would need to change from sitting torsdang/walking every 30-60 minutes; cannot u
feet for frequent movements; cannot climbddars or stairs; never crouch or kneel; c
frequently work in a clerical positioncan occasionally to frequently reach abo
shoulder level and work witrms extended in front; carever grip, push, or pull; and
can occasionally to frequently pinch, fésuch, and perform fine movements lik
assembly/typing. (AR 443-44).ubhda stated that if employmewith these restrictions

was available, Plaintiff could work full tiea (AR 444). Lunda did not opine how man
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days of work Plaintifivould be expected to 88 a month. (AR 443).
C. Plaintiff's Testimony
On a disability report dateldlay 20, 2014 Plaintiff repted she had lost mobility

in her right foot and in her left foot aftsurgery, which made it hder for her to walk.
(AR 169). She re-injured her left foot on W@, 2014. Plaintiff reported difficulty getting
out of bed, getting dresseand doing chores because offidulty standing and lack of
balance, and needed help getting in andoduhe bathtub. (AR 173). She was using
knee walker, hand braces, and finger spliaisgd was having diffulty at physical
therapy due to swelling. (AR 174).

On a disability report date@ctober 21, 2014 Plaiftireported her hands werg

worse and she had to wearabes at night. (AR 178). Héeet were worse and a MR

showed she needadore surgery. Her headaches walso worse and lasting 5 days

Plaintiff reported she was dromg plates because of difficultyolding things and had to
cut her hair because she couldortish it. She could only waflr half an hour before her
feet would swell. Plaintiff also reportegew problems in her right knee, back, ar
bursitis in her right hip. (AR 179). She haduble getting in and ouif the tub because
her ankles roll and she falls, and her feetlsse@badly she is limited in what shoes sk
can wear. (AR 183). It is todifficult to brush her hair oput on makeup and she can
wear her wedding ring because her hands aréleswadt is harder for her to get out o

chairs because her muscles and joints afeastd painful, and heson drives her more

because it is hard for her toepte the foot pedals in tlwar. Plaintiff also reported she

tried to take the trash out, fell, and wespped under the trashcan for an hour.

At the hearing before the All. Plaintiff testified thatwhen she worked as ali
optician she was on her feet for 90 percenthefday and used her hands 90 to 95 perg
of the time. (AR 42). When halisability began she was hagi pain in her wrists and
thumbs, dropping things, unable to hold thingsollen feet, and severe pain in her fg
when walking. (AR 44). Since her evaluatieith Lunda in 2015, Plaintiff reported he

problems had gotten worse. (AR 47). It wasy uncomfortable tavalk, move around,
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and get up and down; her Iéféel pain was excruciating; @it was hard to pick things
up and carry things. She takes pain roation, anti-inflammatories, and seizun
medication for her migraines. (AR 48). Pl#ingets migraines three to four times

week, they vary in duratiorgnd they sometimes put her into a seizure or small stre

She loses sight in her right eye, tremaa@nits, and lies down in a dark room. (AR 49).

She was referred to a neurologist but theyensill doing testing to figure out the caus
Her headaches are not very controllallesdication helps sometimes but sometimes
does not. (AR 52).

On a typical day Plaintiff gets up andkes medication, her husband helps
bathe, then she lies in bedtaes to sit and watch a movie with her son but she usu
doesn’t make it through the movie. (AR 5Bler son will help her ik to bed and make
lunch; her husbanthakes dinner and theneth go to bed. She deg to appointments if
she needs to, but she doesn’t venture too far.

D. Lay Witness Testimony

Plaintiff's husband, Bryan Salzman, sutied a letter datedune 27, 2016. (AR

212). He described Plaintiff as someonlkeowvas always veryndependent and a harg
worker, but that all of her physical abilitibave deteriorated. She has problems gett
around the house and going outpmblic; she cannot get in and out of the tub alone 3
has fallen twice so he always helps her. Beseaaf her hand weakness and pain, Plain
cannot carry a full pot or use a knife, and Bryan cuts all of her food. She also need
hands to hold a glass of water and hagpled several glasseBryan has to support
Plaintiff when going up or den stairs; she stands behihimn and puts her hands on hi
shoulders. Staircases cause her to be feanjul of traveling outside the home. (AR 212
213). Plaintiff's ability towalk and use her na@s has degradedna she has difficulty
writing or typing for long pends of time. (AR 213). Shesd has body tremors and he
wrists and hands curl up. Plaintiff aldtas migraines that cause vomiting and &
becoming more common. They used to wiil&ir dog every nighbut now Plaintiff is

afraid of falling and has pain in her feet and ankles.
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Plaintiff's son, Philip Zimmeman, also submitted a letter. (AR 214). He descrihed
Plaintiff as formerly very @ove but now she cannot use thaist or walk from room to
room, has bad migraines, and cannot hold signbrush her hair, or put on lipstick.
Plaintiff used to be very @ependent but now needs sometmeare for her daily. Philip
described one incident where Plaintiff wiastears because she was unable to zip and
button her pants and had ta gelp from her granddaughter. Philip was making breakfast
that day and had to cut Plaffis pancakes for her, then Ipeher to her room when she
became too uncomfortable from sitting.

E. Vocational Testimony

At the hearing before the ALJ, Gretoh Bakkenson testified as a vocationgl
expert. She stated that Plaintiff's past waik an optician was agsified as skilled and
light exertional level, but that Pldiff described it as medium. (AR 56).

The ALJ asked Bakkenson &ssume an individual with Plaintiff's education and

work experience who could perform lightork with the follaving limitations: never

climbing ladders, ropes, or scaffolds; ocoasily climb ramps or stairs, stoop, kneg

AJ

crouch, or crawl; moderate exposure to hdgaand frequent handling or feeling. (Af
57). Bakkenson testified such a person calaldPlaintiff's past work as an optician.

For the second hypotheticahe ALJ added a limitation to sedentary work. (AR
57). Bakkenson testified such person could not return tbe optician job. (AR 58).
Bakkenson stated Plaintiff would have trarsdble skills from workig in a medical type
office, so she could do other work as adimal receptionist. There were no other jolbs
Plaintiff could do that wouldn’t require voiianal training longer tan 30 days. (AR 59).

Bakkenson stated that the highest amoaintime an employer would toleratg
someone being off task perydevas 10 percent, and theghest amount of absenteeisin
would be one to two days per month. (AR 59).

On questioning by Plaintiff's attorneyBakkenson testified that a medical
receptionist job would requirgequent reaching and handi, and occasional fingering

(AR 60). If an individual wa$imited to occasional reachirand handling, they could no
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do the medical receptionist job. Plaintiffattorney asked Bakkeon to assume an
individual with the following limitations: stad 5—10 minutes at a time, 1-2 hours a da
sit 30—60 minutes at a time, 7h8urs a day; walk 5-10 minutasa time, 5—-10 minutes
a day; would need to changesitions from sitting to staling or walking every 30—-60

minutes; occasional bilateral pinching, fineovements, feelingand touchig; and no

exposure to unprotected heights or movimachinery. (AR 61). Bakkenson testified sug

an individual could notlo Plaintiff's past work as she st&ibed it or as defined in the
DOT.

Bakkenson stated Plaintiff would have s&errable skills of appointment setting
general office skills such as medical filingidacustomer servicellaf which could be

learned in 30 days. (AR 62—-63). Plaintiff#caney disputed that something can be

learned in 30 days, it is not a skill, so no sf@nrable skills had been identified. (AR 65).

F. ALJ’s Findings

The ALJ found that Plaintiff had the segempairments of migraine headache
degenerative disc disease, and disordersusicle, ligaments, and fascia. (AR 21).

The ALJ found that Platiif's statements and the lay witness stateme
concerning the intensity, persistence, dintiting effects of her symptoms were ng
entirely consistent with the medicaidiother evidence aécord. (AR 23).

The ALJ gave some weight to Karen Laglopinion because the record did n
show clinical findings consistent with éhlimitations assesse@nd Lunda seemed tdg
uncritically endorse Plaintiff's subjectiveomplaints, because Lunda observed tf
Plaintiff's movements were at first exaggehand dramatic butibsequently improved,
because Lunda was not an acceptable cakdiource, and begse Lunda conducted
extensive testing. (AR 24).

The ALJ gave limited weight to the n@xamining state agency physician
because their opinions underestimated thgreke of potential limitations that coulc
reasonably be expected from Plaintiff's dieally determinable impairments. (AR 24
25).
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The ALJ found that Plaintiff had the RFCperform light work with the following
limitations: unable to climb ladders, ropes, scaffolds; occasionally climb, crouch
crawl, stoop, and kneel; modeaxposure to hazards; d@nequent feeling and handling
(AR 22). The ALJ determed that Plaintiff could pesfm her PRW as an optician &
generally performed. (AR 25)The ALJ therefore concluded that Plaintiff was n
disabled.

[11.  Standard of Review

The Commissioner employs a five-stemjgential process to evaluate SSI alf
DIB claims. 20 C.F.R. 88 406520(a)(4), 416.920(a)(43ee also Heckler v. Camphel
461 U.S. 458, 460-462 (198370 establish disability thelaimant bears the burden g
showing he (1) is not working; (2) has a sevphysical or mental impairment; (3) th
impairment meets or equals the requirateeof a listed impairment; and (4) th
claimant's RFC precludes him from pemfung his past work. 20 C.F.R. §§
404.1520(a)(4), 416.920(a)(4\t Step Five, the burden shifts to the Commissioner

show that the claimant hasettRFC to perform other worthat exists in substantia

numbers in the national econonijoopai v. Astrug499 F.3d 1071, 1074 (9th Cir. 2007).

If the Commissioner conclusively finds the ofaint “disabled” or “not disabled” at any

point in the five-step process, she does$ pmceed to the next step. 20 C.F.R. §

404.1520(a)(4), 416.920(a)(4).

Here, Plaintiff was denied at Step Foofr the evaluation process. Step Fo
requires a determination of whether the mlant has sufficient RE to perform past
work. 20 C.F.R. 88 404.1520()16.920(e). RFC is defined #sat which an individual
can still do despite her linations. 20 C.F.R. 88 404.154816.945. A RFC finding is
based on the record as a whole, includatigphysical and mental limitations, whethe
severe or not, and all symptoms. SSR 968the ALJ concludes the claimant has th
RFC to perform past work, the claim isnitd. 20 C.F.R. 8804.1520(f), 416.920(f).

The findings of the Commissioner are ané to be conclusive. 42 U.S.C. §

405(g), 1383(c)(3). The court maverturn the decision to dg benefits only “when the
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ALJ’s findings are based on legal error ag aot supported by suiasitial evidence in the
record as a whole Aukland v. Massanar257 F.3d 1033, 10359 Cir. 2001). As set
forth in 42 U.S.C. § 405(g), “[tle findings of the Secretary &sany fact, if supported by

substantial evidence, shall be conclusivBubstantial evidence “means such relevant

evidence as a reasonable mind might aceptadequate to support a conclusion,”

Valentine 574 F.3d at 690 (interngliotations and citations omittg and is “more than a
mere scintilla, but less than a preponderand&ukland 257 F.3d at 1035. The
Commissioner’s decision, however, “cannotdiBrmed simply by isolating a specifig
guantum of supporting evidenceSousa v. Callahan143 F.3d 12401243 (9th Cir.

1998) (citations omitted). “Rather, a court moshsider the record as a whole, weighir

both evidence that supports and evidence db&tacts from the Secretary’s conclusion.

Aukland 257 F.3d at 1035 (internal gtations and citations omitted).

The ALJ is responsiblefor resolving conflicts intestimony, determining
credibility, and resolwg ambiguitiesAndrews v. Shalaleb3 F.3d 1035, 39 (9th Cir.
1995). “When the evidence before the Als] subject to more than one ration:
interpretation, [the court] mustefer to the ALJ’s conclusionBatson v. Comm’r Soc.
Sec. Admin.359 F.3d 1190, 1198 (9thrCR004). This is so beaae “[t]he [ALJ] and not
the reviewing court must resolve conflicts in evidence, and ietlheence can support
either outcome, the court may not subséitiis judgment for that of the ALIMatney v.
Sullivan 981 F.2d 1016, 1019 (9@ir. 1992) (citations omitted).

Additionally, “[a] decision of the ALJ willnot be reversed for errors that ai
harmless.’Burch v. Barnhart400 F.3d 676, 679 (9th C2005). The claimant bears th
burden to prove any error is harmfilicLeod v. Astrue640 F.3d 881888 (9th Cir.
2011) (citingShinseki v. Sanders56 U.S. 396 (2009)). Arr@r is harmless where it ig
“‘inconsequential to the ultimanondisability determinationMolina v. Astrue674 F.3d
1104, 1115 (9th Cir. @2) (citations omitted)see also Stout v. Comm’r Soc. S€
Admin, 454 F.3d 1050, 1055 (9th Cir. 2006). “[I[nchacase [the court] look[s] at the

record as a whole to determine whether ¢hror alters the outcome of the cadddlina,
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674 F.3d at 1115. In other words, “an erie harmless so t@g as there remaing

substantial evidence suppiog the ALJ's decision and the error does not negate

validity of the ALJ’s ultimate conclusionld. (internal quotations and citations omitted).

Finally, “[a] claimant is not entitled to benefiimder the statute unless the claimant is,|i

fact, disabled, no matter how egregious the ALJ’s errors mayStetss v. Comm’r
Soc. Sec. Admin635 F.3d 1135,138 (9th Cir. 2011).
IV. Discussion
Plaintiff argues that the ALJ erred by fadino give germane reasons to reject t

limitations assessed by Lunda’s E@eport, which limied Plaintiff’'s ability to sit, stand,

walk, and use her upper extremities for pinghifine movements, lifting, and carryind.

Plaintiff also argues that the ALJ erred failing to evaluateher subjective symptom
testimony in accordance with SSE-3p. Plaintiff requests that the Court remand tl
matter for rehearing.

The Commissioner argues that the ALJ’'s evaluation of Lunda’s opinion

reasonable where the ALJ discounted the opibtothe extent that it was inconsister

with the other medical evidence. TH@ommissioner further argues that the Al

reasonably evaluated Plaintiff’'s subjectsyamptom testimony where it was inconsiste
with the objective medical findings andhere there was evidea that Plaintiff's
conditions improved w#h treatment.

The Court finds that théALJ failed to provide ledlyy sufficient reasons to
discount Lunda’s opinion. This error pacted the ALJ's RE assessment and th
hypotheticals posed to the YBs well as the ALJ’'s evaltian of Plaintiff’'s subjective
symptom testimony. Consequently, the erveas not harmless because it ultimate
impacted the ALJ's Step Four nondisabilityding. Because questions remain regardi
whether in fact Plaintiff wadisabled within the meaning tie SSA during the relevan
time period, and because Plaintiff's subjeetsBymptom testimony is best reassessed

light of the record as a whole, the Court finds that remand for further administr
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proceedings is appropriate.
A. Law

In weighing medical source opinions 8ocial Security caseshe Ninth Circuit
distinguishes among three typaisphysicians: (1) treating phicians, who actually treat
the claimant; (2) examining phigians, who examine but dmt treat the claimant; ang
(3) non-examining physicians, who nathtreat nor examine the claimahiester v.
Chater, 81 F.3d 821, 830 (9th Cir. 1995). “As angeal rule, more weight should b
given to the opinion of a treating source tharthe opinion of ddors who do not treat
the claimant."Garrison v. Colvin 759 F.3d 995, 1012 {t® Cir. 2014) (quotind.ester 81
F.3d at 830). “Courts afford the medical opinions of treating physcsaperior weight
because these physicians are in a better positi know plaintiffsas individuals, and
because the continuif their treatment improves thebility to understand and asses
an individual’'s medical concerng?otter v. Colvin 2015 WL 1966715t *13 (N.D. Cal.
Apr. 29, 2015). “While the opion of a treating physician is thus entitled to grea
weight than that of an exaning physician, the opinion ofn examining physician is
entitled to greater weight than thata non-examimg physician.”"Garrison, 759 F.3d at
1012.

Here, Plaintiff argues that the ALJ failed gove proper weighto the opinion of
Karen Lunda, a physical theiapwho conducted Plaintiff'swo-day FCE. While Lunda
Is not considered an acceptable medical@uwpinions from other sources must still |
evaluated and the ALJ may discount thestitaony only by giving reasons germane
each witnessRevels v. Berryhill874 F.3d 648, & (9th Cir. 2017)see also Ghanim v.
Colvin, 763 F.3d 11541161 (9th Cir. 2014{“Only physicians and certain other qualifie
specialists are considered acceptable medical sources.”). Nurse practitioners, ph
assistants, and therapistse aconsidered “other sourcé20 C.F.R. § 404.1513(d).

Pursuant to SSR 06-03p, ‘fifformation from these ‘othesources’ cannot establish th

2 Because the Court will remand this matterftother administrative proceedings on &
open Tecord, the Courtedlines to address the other issuaised by Rintiff in her
appeal.
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existence of a medically determinable inmpeent. . . . Howevernformation from such
‘other sources’ may be based on speciavwedge of the individual and may provid
insight into the severity of the impairment(s) and how it affects the individual’s abilit
function.” Thus, as one of &htiff's medical providers, Lnda qualifies as an “othef
source” that can provide evidence about theesty of Plaintiff's impairments and how
they affect her abilityo work, and theALJ was required to evaltalLunda’s opinion and
“give[] reasons german® each witness” for dcounting the opiniorGhanim 763 F.3d
at 1161; 20 C.F.R. § 40413(a). The Court finds that the ALJ failed to meet th
standard here.
B. Analysis

The ALJ gave some weight to Lunda’s opinion and noted that Lunda
conducted extensive testind\R 24). However, the ALJ alsgave several reasons for ng
assigning Lunda’s opinion greater weight. Thle] first stated thathe record did not
seem to show clinical findingsonsistent with the limitations assessed, and in particU
Plaintiff's foot and thumb surgies seemed to have beerassful. The Court finds tha
this was not a legally sufficient reason &sign reduced weight to Lunda’s opinion. Th
ALJ failed to cite to any spda record that contradicteldunda’s opinion, and the Courf
cannot meaningfully review the ALJ’s reasogiwith such a broad citation. Further, th
record documents that Plaintiff continuedreport pain and problems in her feet ar
hands despite receiving surgery and injeio/NVhile the Commissioner is not require

to “discussall evidence[,]” the Commissner is required to “mke fairly detailed

findings in support of adminisdtive decisions to permit cdarto review those decision$

intelligently” and “must explairwhy significant probative edlence has been rejected.
Vincent on Behalf o¥incent v. Heckler739 F.2d 13931394 (9th Cir.1984) (emphasis
in original) (internal quattions and citation omitted).

The ALJ also stated that Lunda sesim“to have uncritically endorsed th
claimant’s subjective complaints a significant extent.” (R 24). This assertion is belieq

by Lunda’s report. While a section of theport does detail Plaintiff's subjectivg
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complaints, Lunda’s opinioand the limitations she asse$seere based on the finding
she observed on examination of Plaintiff ow®p days of testingFor example, while
Plaintiff reported that she would drop platsd could not put omakeup or jewelry,
Lunda’s testing actually showed that Pldintiad above average fine motor skills, wit
average scores falling between 70-100 anch#flascoring 112 on the right and 102 o
the left. (AR 436). This finding is reflected Lunda’s recommeration that Plaintiff

could use her hands for fimeotor work on aroccasional to frequent basis. (AR 438).

The ALJ also stated that the evaluatiwas performed over two days and Lung

observed that Plaintiffs movements werdiedt exaggerated and dramatic, “albeit wit

subsequent improvement.” (AR4). The Court finds that this not a legally sufficient
reason to discount Lunda’s opinion. Lunda exptd that during the fine motor testing o
day one, Plaintiff demonstrated much great#ficulty than would be expected with
extremely slow pacing. (AR 427). Lunda aessed these behaviors with Plaintiff arn
Plaintiff stated that she was compensating lagidg cautious so she didn’t hurt herse
(AR 427-28). Plaintiff asked if she could reptad tests and improved significantly, an
performed even better on day twil. Lunda also thoroughly explained the use
multiple consistency checks to assessriiability of Plantiff's performancé and stated
that Plaintiff was consistently reliabled ultimately gave good effort. (AR 434-35). N
where did Lunda opine thatdhtiff was malingering, or that she continued to exhi
exaggerated responses.

Finally, the ALJ commentethat Lunda was not an acceptable medical souf

[113

While information from “‘other sources’ cannestablish the existence of a medical

determinable impairment. ...information from sah ‘other sources’ may be based g

3 Performance was verified by the follimg: Plaintiff's functional abilities and

limitations were consistent with her dia%ns,smedical history, and findings on exam;

performance was consistent among FCE it¢smsilar items had similar performance
multiple activities were perfored on both days and Pl&ih did better on day two,
which was much more representative of &lailities; and Plaintiff “ultimately gave good
effort on all test items as evidenced psedictable patterns of movement includin
increased accessory muscleecruitment, counterbalancing and attempts
counterbalance, gait changes\d g)hysmloglcal responseschuas increased heart rat
and respiration rate.” (AR 434-35).
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special knowledge of the individual and mpsovide insight intothe severity of the
impairment(s) and how it affecthe individual's ability tdunction.” SSR 06-03p. Thus,
the fact that Lunda is a physical therapist therefore not an acceptable medical sou
is not a sufficient reason to discount lo@inion because the ALJ was still required
evaluate her opinion according to the reguients set out in 20.F.R. 8§ 404.1527(c).
See20 C.F.R. § 404.1527(f) (opinions fronowsces who are not acceptable medig
sources are considered using the sametofs that are applied to opinions frof
acceptable medical sources). Thus, in dewng what weight to afford Lunda’s
opinion, the ALJ was required to considd) the frequency of examination and th
length, nature, and extent tife treatment relationship; )(2he evidence in support of
Lunda’s opinion; (3) the consistency ofettopinion and the record as a whole; (
whether Lunda is a specialisind (5) other factors thatould support or contradict
Lunda’s opinion. Here, thoughunda only examined PIatiff once, she conducted
testing over a two-day ped and wrote an extensive report detailing the te
administered, Plaintiff's perforamce, and recommended limitatiorBe Revels874
F.3d at 666-67 (ALJ erred by failing to state germane reasons to reject ph
therapist’'s FCE in part wheralthough physical therapighly examined claimant once
he did so for 3 % hours, extensively reveglumedical records from other doctors, al
produced a 9-page report).

In sum, the Court finds thalhe ALJ erred by failing tprovide legally sufficient,
germane reasons to assign reduced weightitmd’'s opinion. Particatly in a case such
as this where there are no opinions froraimliff's treating physicians recommendin

specific limitations on her dily to work, Lunda’s opinionlikely provides the best

estimation of Plaintiff's physical capabiliseand workplace limitations. However, the

ALJ's RFC assessment fails to incorpor#iite majority of Lunda’s recommendations

Accordingly, the Court hds that this matter shallbe remanded for further
administrative proceedings to reasséssida’s opinion and coimue the five-step

sequential evaluation process.
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V. Remedy

A federal court may affirmmodify, reverse, or remand a social security case.
U.S.C. § 405(g). Absent legal error or a latlsubstantial evidencgupporting the ALJ's
findings, this Court is required to affirmatALJ’s decision. After considering the recor
as a whole, this Court simply determinebether there is substantial evidence for
reasonable trier of fact to accept ag@ahte to support the ALJ’'s decisidralenting
574 F.3d at 690.

“[T]he decision whether to remand the cdee additional evidece or simply to
award benefits is within thdiscretion of the court.’Rodriguez v. Bower876 F.2d 759,
763 (9th Cir. 1989) (quotingtone v. Heckler761 F.2d 530, 58 (9th Cir. 1985)).

“Remand for further administrative proceeglé is appropriate if enhancement of tf

record would be useful.Benecke v. Barnhart379 F.3d 587, 593 (9th Cir. 2004).

Conversely, remand for an awardbaenefits is appropriate where:

(1(:? the record has been Ifu developed and further
administrative proceedings waulserve no useful purpose;
(2) the ALJ has failetb provide legally sfiicient reasons for
rejecting evidence, whetheraainant testimony or medical
opinion; and (3) if the improperly discredited evidence were
credited as true, the ALJ would be required to find the
claimant disabled on remand.

Garrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 2014Even if those requirements arg
met, though, we retain ‘flexibility’ indetermining the appropriate remedfurrell v.
Colvin, 775 F.3d 11331141 (9th Gi. 2014) (quotingsarrison, 759 F.3d at 1021).

“[T]he required analysis centers on aththe record evihce shows about the

existence or non-existence of a disabilitgttauss v. Comm’r Soc. Sec. Adm@d5 F.3d
1135, 1138 (9th Cir. 20L). “Administrative proceedingare generally useful where thq
record has not been fully developed, thera rseed to resolve conflicts and ambiguitie
or the presentation of further evidenceymaell prove enlightening in light of the
passage of time.Treichler v. Comm’r Soc. Sec. Admii75 F.3d 10901101 (9th Cir.
2014) (internal quotationsnd citations omitted). “Where ¢ne is conflicting evidence,

and not all essential factualsues have been réssd, a remand for an award of benefi
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Is inappropriate.ld. “In evaluating [whether further agnistrative proceedings would bé

useful, the Court considers] whether trecord as a whole is free from conflicts

ambiguities, or gaps, whether all factuatuss have been rdged, and whether the
claimant’s entitlement to benefits ¢¢ear under the applicable legal rulekl’” at 1103—
04. “This requirement will not be satisfied ih& record raises crucial questions as to
extent of [a claimant’s] impairment givemconsistencies between his testimony and {
medical evidence in the recortb¢cause ‘[tlhese are &stly the sort ofdsues that should
be remanded to the agency for further proceedingsodtv-Hunter v. Colvin 806 F.3d
487, 495 (9th Cir. 2015) (quotinigeichler, 775 F.3d at 1105).

Here, the Court finds remand for furthenadistrative proceedings is appropriatg
The ALJ erred by failing to pwvide legally sufficient, genane reasons for assignin
Lunda’s opinion reduced weighConsequently, issues remaeygarding Plaintiff's RFC

and her ability to perform work existing significant numbers in the national econon

during the relevant time perio&ee Hill v Astrue 698 F.3d 1153, 1162-63 (9th Cit.

2012). Further, there seems to be a disputbarrecord as to whatr the VE correctly
identified any transferrable skills. And, becaule ALJ determined that Plaintiff was nc
disabled at Step Four, thenas no Step Five finding madé Plaintiff cannot perform
her PRW but does have transferrable skilen VE testimony isequired to determine
whether those skills are readily transferrable to a significant range of other work ex
in the national economysee Tackett v. Apfel80 F.3d 1094, 1100-01 (9th Cir. 199¢
(“There are two ways for the Commissionemteet the burden of showing that there
other work in ‘significant numbers’ in theational economy that claimant can perforr

(a) by the testimony of a vocational expert(b) by reference to the Medical-Vocationg

Guidelines . . .”). While “[tlestimony of a VE . . as to the claimant’'s particular

limitations is not an absolute-requirement isitlear from the recorthat the claimant is
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unable to perform gainful employment in thational economy,” in this case the COjrt

finds that the record is not clear and further administrative proceedings are re
Stewart v. Colvinl6 F.Supp.3d 1209217 (D. Or. April 15, 2014) (internal quotation
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and citation omitted)see also Bunnell v. Barnha®36 F.3d 1112, 116 (9th Cir. 2003)

(“IN]Jo vocational expert has been called uponconsider all of the testimony that i

U)

relevant to the case . . . [and] in cases wlibe vocational expert has failed to addres

19

claimant’s limitations as estlikhed by improperly discrediieevidence, we consistently
have remanded for further proceedings ratttan payment of benefits.” (internal
guotations and citation omitted))ohnson v. Shalaj&60 F.3d 1428, 143@®th Cir. 1995)
(“the use of vocational experts is particulairhyportant where ‘théssue in determining
whether you are disabled is whether your wskkls can be used in other work and the
specific occupations in which they can bedjsor there is a similarly complex issuel’
(quoting 20 C.F.R. 8 404.1566(e)])¥eichler, 775 F.3d at 1105 (“Wher as in this case,
an ALJ makes a legal error, but the recasduncertain and ambiguous, the proper
approach is to remand thase to thagency.”).

This Court offers no opinion as to whetlraintiff is disabled within the meaning

of the Act. “The touch®ne for an award of benefits is the existence of a disability, |not

the agency’s legal errorBrown-Hunter 806 F.3d at 495. Plaintiff's RFC and subjective
symptom testimony are best ssassed in consideration tife entire record, and o
remand the ALJ shall give further consiaigon to all of thepreviously submitted
medical testimony and lay testimony and tomne the sequential evaluation process [to
determine whether Plaintiff ign fact disabled. Additionally, the ALJ is required to
consider all of Plaintiff's alleged impairmentwhether severe or not, in the assessment
on remand. SSR 86-8p,A®WL 374184, at *5 (“In assessing RFC, the adjudicator must
consider limitations imposed bgll of an individual’'s impairments, even those that are

not ‘severe.”). “Viewing the record as a whkojthis Court] conclude[s] that Claimanit

may be disabled. But, because the record also contains cause for serious doupt, [

Court] remand[s] . . . to the ALJ forriiner proceedings on an open recouiirell, 775
F.3d at 1142. The Court expresses no \asvio the appropriate result on remand.
VI. Conclusion
In light of the foregoing| T IS HEREBY ORDERED that the Commissioner’s
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decision is remanded back to AhJ on an open record withstructions to issue a new

decision regarding Plaifftis eligibility for disability insurance benefits.

The Clerk of Court shall enter judgmeatcordingly and close its file on this

matter.
Dated this 14th day of August, 2019.

Eric] M
United States Magistrate Judge
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