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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Dimitri Rozenman, No. CV 18-00222-TUC-RM
Plaintiff,
V. ORDER

Charles L. Ryan, et al.,
Defendants.

Plaintiff Dimitri Rozenman, who is currdptconfined in the Arizona State Priso
Complex-Tucson, brought this civil rights astipursuant to 42 U.S.8.1983. Defendant
Mattos moves for summary judgment. (Doc. 1Blaintiff was informed of his rights anc
obligations to respond pursuantRand v. Rowlandl54 F.3d 952, 962 (9th Cir. 1998) (g
banc) (Doc. 20), and he opposes the Moti¢poc. 30.) Plaintiffhas filed a Motion to
Amend his Complaint (Do@&4), to which Defendant has responded (Doc. 35).

The Court will deny Defendant's Motwo for Summary Jdgment and grant
Plaintiff's Motion to Amend.

l. Background

On screening under 28 U.S.C. § 1915A(&,@lourt determined that Plaintiff state

a claim in Count One againefendant Mattos and dicted him to answer the

claim. (Doc. 8.) The Court dismisstite remaining claims and Defendantkd.)(
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Il. Summary Judgment Standard

A court must grant summary judgment “if the movant shows that there is no ge
dispute as to any material fantd the movant is entitled jodgment as a matter of law.’
Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret?7 U.S. 317, 322-23 (1986). Th
movant bears the initial responsibility of peating the basis for its motion and identifyin
those portions of the recoraygether with affidavits, if @y, that it believes demonstrat
the absence of a genuirssiuie of material factCelotex 477 U.S. at 323.

If the movant fails to carry its initiddurden of productiorthe nonmovant need no
produce anything.Nissan Fire & Marine Is. Co. v. Fritz Cq.210 F.3d 1099, 1102-03

(9th Cir. 2000). But if the movant meets inhitial responsibility, the burden shifts to the

nonmovant to demonstrate tleistence of a factual dispute and (1) that the fact] i

contention is material,e., a fact that might affedhe outcome of the suit under th
governing law, and (2) that ¢hdispute is genuine, i.e., the evidencesush that a
reasonable jury could returrvardict for the nonmovantAnderson v. Liberty Lobbinc.,
477 U.S. 242, 28, 250 (1986)see Triton Energy Corp. v. Square D. (&8 F.3d 1216,
1221 (9th Cir. 1995). Th@&onmovant need not establish a material issue of 1
conclusively in its favorFirst Nat'l Bank of Ariz. v. Cities Serv. C@91 U.S. 253, 288-
89 (1968); however, it must “come forward wipecific facts shoiug that there is a
genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574,
587 (1986) (interracitation omitted)seeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fuimn is not to weigh the evidence and

determine the truth but to determine whetthere is a genuinissue for trial. Anderson
477 U.S. at 249. In its aryasls, the court must believe thenmovant’'s evidence and dray
all inferences in the nonmovant’s favadd. at 255. The court neadnsider only the cited

materials, but it may consider any other materratbe record. Fed. R. Civ. P. 56(c)(3).
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lll.  Facts
A. ADC'’s Drug Testing Policy
ADC Department Order0QO) 709 governs substem abuse and provides fo

r

substance abuse prevention and interdictamtids, as well as disciplinary actions far

inmates who violate rules related to illegal &lgband substance abuse. (Doc. 17 at 1

1.)} Inmates housed in institutions and coticwl release centers are charged with the

appropriate disciplinary rule violation when) (hey produce a urinrgecimen which tests
positive for illegal drugs or alcohol; (2) thaye found in possession of illegal drugs, dru
not legally prescribed, or albol; (3) they are inviwed in smuggling illgal substances or
alcohol; or (4) they disobey direct order from staff by fesing or failing to produce a
urine specimen. Id. 1 2.) Disciplinary sanctions amaposed for all violations resulting
in guilty findings. (d.)

Inmates are urinalysis (“UA”) s#ed on a random basidd.( 3.) When an inmate
either refuses a UA, tests positive, or fails to produce a sampletdsteld on a targeted
basis for three months.ld() At the end of three month#he inmate is placed back or
random testing. Id.) There is no provision in DO 7G8r methods other than urinalysi
for testing for illegal substancedd (Y 4.)

B. ADC's Disciplinary Procedures

Disciplinary sanctions applicable tonmates found guilty of a 38B violation
“positive test or refusal of UA,” are setrtb in DO 803, Inmat®iscipline System. Id.
5.) Sanctions include loss pfivileges, such as contacsitation; loss of earned releas

credits; restitution; extra duty hours; oapément in non-earning parole class llid.)(

Disciplinary sanctions are determined bg fisciplinary Hearing Officer, who hears the

case and renders a decisiold. {{ 8.) Following each hearing conducted by a Discipling

Hearing Officer, the unit Deputy Warden rfsgms an administrative review of the

documentation. I4. § 9.) If the inmate appeals a d@mary finding, “the focus of the

! The citation refers to the documeartd page number generated by the Cour
Case Management/Electronic Case Filing system.
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review is whether the inmateas afforded due process, whether there was adequate groof

whether the case was appropriately chdygend whether penalties were propery

assessed.”ld. 1 10.)
C. Plaintiff's Disciplinary Proceedings
Plaintiff has been assigned to thenaRita Unit since July 20151d( 1 6.) Plaintiff

has received four disciplinary tickets for “posgtitest or refusal of UA” since his arrival

at the Santa Rita Unit.Id, § 7; Doc. 17-1 at 50.) Ptiff has not received any new
disciplinary tickets since Ma2018. (Doc. 17 1 12.)
1. March 30, 2017 Disciplinary Ticket

On March 30, 2017, Sergeant Colemardféa Inmate Discipliary Report becausse
Plaintiff had failed to produce a urine sampiém two hours. (Doc. 17-1 at 52.) Office
Luke verbally placed Plaintiff on repodnd Sergeant Coleman wrote the repoid.) (
Officer Barraza investigated the charge andrretkit to the Disciplinary Hearing Officer
as a felony violation. Id.) The Disciplinary Hearing was conducted on March 30, 20
and Hearing Officer Stanfpund Plaintiff guilty ofa felony violation. Id. at 53.) Stangl’s
finding of guilt was based on the Disci@ity Report and Investigative Reports.

On May 1, 2017, Plaintifiidomitted an Inmate Letter ideputy Warden McAdorey.
(Id. at 62.) Plaintiff noted that he had filed @ppeal of Stangl’s findg of guilty and that
Plaintiff had spoken to McAdorey in persaxplaining that he lsaa medical condition,
interstitial cystitis, for with he takes three separate medicatiolts) Plaintiff stated that
one of the medications he taked~lexeril, which he takes spifically because he has “3
hard time relaxing his bladder to urinatefd.) Plaintiff wrote that McAdorey had told
Plaintiff to remind him in his appeal that thksd a verbal conversati on that topic, but
Plaintiff had not heard back and was concerned, “since it ha[d] been a whit)”

Plaintiff stated that he can urinate if he i &one for 10 minutesm a day room and noteg

s

that officers could take him to a day roomhere kitchen workers get strip-searched, and

have Plaintiff strip-searched to keasure he had nothing hiddend.) Plaintiff stated that
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if he were given 10 minutes, eould be able to producefal cup and that he was more

than willing to provide any otmeest, such as blood orihaat his own expenseld()
On May 15, 2017, McAdorey sePlaintiff an Inmate Liter Response, stating thg

he had answered Plaintiff's appeal in fagor “due to some cloudy wording by medic:

staff.” (Id. at 63.) McAdorey noted that the aigon stipulated that from that point

forward, Plaintiff would needb follow the UA policyto the letter or request a catheter.

(1d.)
2. February 24, 2018 Disciplinary Ticket

On February 24, 2018, Ofer Hernandez submitted an Inmate Disciplinary Rep
against Plaintiff. 1. at 55.) Hernandez stated that Riidi had failed to produce a samplq
after two hours, and CO Il Moson and Hernandez advised Ridif that if they opened
the UA cup and he could not produte, would be charged for the cupd.] Plaintiff
stated that he had a medical issuil.) (Hernandez's report statéldat Plaintiff had told
him and Officer Morrison that he could nptoduce a sample because officers we
watching him and that he thtaa medical waiver and agmaent with Deputy Warden
McAdorey. (d.at56.) Lieutenant Gerlach vellyglaced Plaintiff on report.Id. at 55.)
Officer Barraza investigated the charge andrretkit to the Disciplinary Hearing Officer
as a felony violation. Iq.)

On February 26, 2018, Bamasubmitted an Inmate Diptine-Investigative Report
that stated that Plaintiff was advised to return a completed ssitstiatement within 48
hours. [d. at 58) Plaintiff completed an Inmate Discipline-Witness
Request/Statement/Refusal, stgtihat he had a letter from Mdorey stating that Plaintiff
needed to follow the UAolicy “to the letter” or request a catheteld. @t 59.) Plaintiff
stated that he had asked CO Il Morrisondaratheter and had Morrison “get” Gerlach 1
that Plaintiff could tell Gerlach about the letterd.X Morrison indicated on the Witnes:
Statement that Plaintiff hadqeested a catheter and that R did ask Morrison to get
Gerlach to explain that he had a letter fromAdorey stating that Plaintiff had a waive

to use a catheterld()
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The Disciplinary Hearing was concted on February 28, 2018.1d( at 60.)
Hearing Officer Carpenter found Plaintiffuilty of a felony vioation, based on the
Disciplinary Report and becauseabliff did not produce a UA. Id.) The same day,
Plaintiff submitted an Appeal of Disciplny Charge to CO IV Brookhartld( at 61.) In
the Appeal, Plaintiff stated that he had retiial cystitis, for which he takes medicatio
daily. (d.) Plaintiff stated that he is unalie relax his bladder to urinateld( He
asserted that the disciplinarpdiing implies that its his fault that the medical departmef
refuses to provide cathetersld.] Plaintiff contended this was not his fault, especia
since McAdorey had written a letter autharg Plaintiff to request a cathetedd.]

On March 9, 2018, the Appeals Officer ugh#ie finding of guilt in a Decision of]

Appeal. (d. at 64.) The Decision stated that thepapls Officer saw ndue process issues$

in the case, noting that Plaintiff was giver thpportunity to submit witness statement
(Id.) The Decision further statedathPlaintiff's contention thate is not able to provide g
urine sample was not supported by any deeantation from medical staff, and hi
contention that he should halveen catheterized to provids@mple is not allowed for by,
the drug-testing policy.Id.)

On March 13, 2018, Plauff filed an Appeal of Disciplinary Charge.ld{ at 65.)
Plaintiff reiterated that he has interstit@}stitis, for which he takes medicationld.}
Plaintiff stated that he requested but veEsied a catheter, which was not his fau
especially in light of McAdorey’s letterld.) Plaintiff attached copies of his Inmate Letts
to McAdorey and McAdorey’snmate Letter Response.ld(at 66-67.) The same day
CO 1l Barraza sent a Second-Level Disciplyn Appeal Packag® the Disciplinary
Appeals Officer. Id. at 68.) On March 21, 2018, ti@entral Office issued an Inmats
Disciplinary Appeal Regpnse Second Level.ld{ at 69.) The Respse stated that the
issues raised in Plaintiffsarrative had been consideydmit no due process error wa
found. (d.) The findings and recommended penaltieere upheld, and the appeal wq
denied. [d.)
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3. March 9, 2018 Dsciplinary Ticket

On March 9, 2018, SergeaBbuey wrote an Inmate Disciplinary Report agair
Plaintiff. (Id.at 71.) The Report stated that Btdf was given two hours and eight ounce
of water to produce a sample, per policy, &taintiff failed to produce a sample withir

two hours. [d.) Barraza investigated the charge agsferred it to the Disciplinary Hearing

Officer as a felony violation. Id.) On March 12, 2018, Beaza completed an Inmate

Discipline-Investigative Report that stattiat no withesses were requested, and
witness request statements were issuédl.af 72.) CO Ill Torres was assigned to ass
Plaintiff with the charge. Id. at 73.) On March 15, 2018 a#tiff's Discipline Case was
postponed to accommodate the Discipynarearing Officer's schedule and ¢
accommodate the Coordinator’s scheduld. gt 74.)

The Disciplinary Hearing was nducted on March 22, 2018.d(at 75.) The
Disciplinary Hearing Officer found Plaintiffjuilty of a felony vioation, based on the
Disciplinary Report and westigative Reports. Id.) The same dayRlaintiff filed an
Appeal of Disciplinary Charge.ld. at 76.) Plaintiff stated #t because of his interstitia
cystitis, he is unable to providgeUA according to the policy.Id.) Plaintiff asserted that
the policy should, but does not, provide an alternative, such as a blood draw or a c3
(Id.) Plaintiff claimed Barraza refused to cacit medical staff, lthough Plaintiff had
previously waived his comentiality privilege to hignedical information. Il.) Plaintiff
requested that medical staff bentacted to “verify the truth.” Id.) Plaintiff also noted
that he was appealing the ticket “irder to exhaust [his] remedies.Id )

On April 17, 2018, Defendant Mattsubmitted a Decish of Appeal. Id. at 77.)
The Decision stated that Mattos had reviewed Plaintiff's docunssmtshad spoken tg
medical staff “concerning [Plaiiff’'s] supposed issue.” 1d.) The Decision noted that
medical staff had stated that Plaintiffhitauild have no issuesidnd that providing a
urinalysis sample “wasot a medical issue.”ld.) Mattos upheld the findings and denig

the appeal. I4.)
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On April 18, 2018, Plaintiff submittedn Appeal of Disiplinary Charge. Ifl. at
78.) Plaintiff asserted that for prisonerghndisabilities, like Plaintiff, there should exis
a procedure to provide a urisample through catheterizationtorprovide a blood sample
(Id.) Plaintiff stated that such a procedusdich would enable hino prove he is drug-
free, does not exist and that he intendedhallenge the policy in district court.ld()
Plaintiff asserted that the isking procedure was inadequdte prisoners, like him, who
have a disability. 1d.) On April 19, 2018, CO Ill Baaza submitted & Second-Level
Disciplinary Appeal Package todlDisciplinary Appeals Officer.Id. at 79.) On May 7,

2018, the Central Office issuesh Inmate Disciplinary Appedesponse Second Level|.

(Id. at 80.) The Response statbat the record containedtivn the case file had beer
reviewed, and the issues raised in Plaintiff's narrative had beeideoed, but no due
process error was foundld() The findings and recommended penalties were upheld,
the appeal was deniedld)
4, April 21, 2018 Dsciplinary Ticket

On April 21, 2018, Officer Murelli filedan Inmate Disciplinary Report againg
Plaintiff. (Id. at 82.) Murelli stated that on Ap@D, 2018, Plaintiff was randomly chose
for a UA, and “right from the beginning heattd that he was not going to produce
sample.” [d.) Murelli stated that he offered Rhiff one eight-ounce cup of water an
waited for two hours. Id.) At the end of two hours, Murelli verbally placed Plaintiff o
report. (d.) Barraza investigated the charge aefdrred it to the Disciplinary Hearing
Officer as a felony violation. Id.) On April 24, 2018, Barraza completed an Inmg
Discipline-Investigative Report that noted tiRdintiff had stated hevas not guilty “due
to disability.” (d. at 83.) The same day, Plaintfiigned an Inmate Discipline-Hearing
Waiver, in which he waived his right to 4®urs’ prior notice before the Disciplinary
Hearing in order to “get it over with.”ld.)

The Disciplinary Hearing was conducted on April 26, 2018. 4t 86.) Plaintiff
declined staff assistanceld{ The Disciplinary Hearing Offier found Plaintiff guilty of

a felony violation, based on the Discigity Report and Invéigative Reports. 1g.) The
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same day, Plaintiff submitted amppeal of Disciplinary Chargeld at 87.) Plaintiff stated

that he was appealing the ticket “on the sagrmunds as before”: the prison policy iIs

inadequate for a person witldeability to prove that he drug-free by failing to provide

alternative means of drug testing, such as catheterization, a blood draw, or a hair samy

(Id.) Plaintiff noted that on April 23, 2018, Hed filed a Complaint in district couri

“asking them to reso#vthis issue.” Il.)
On May 4, 2018, Defendant Matt@sued a Decision of Appealld(at 88.) The

Decision stated that Mattos had reviewedRitfis case and saw “nissues with the due

process [Plaintiff was] afforded.”ld.) The Decision stated that Plaintiff’'s contention that

he should not have beéound guilty based on a mediadibability was not supported by

any evidence.ld.) Mattos upheld the finding of gudind penalties and del the appeal.

(Id.) On May 8, 2018, Plaintiff submitted an pgml of DisciplinaryCharge, again arguing

that the UA policy was inadequate farisoners with disabilities.Id. at 89.) On May 11,

2018, CO lll Barraza submittetthe Second-LeveDisciplinary AppealPackage to the

Disciplinary Appeals Officer. Id. at 90.) On May 18, 2018, alCentral Office issued ar

Inmate Disciplinary Appeal Response Setdevel, daying Plaintiff's appeal.lfl. at 91.)
D. ADC's Grievance Procedure

During the relevant time, DO 802, Inma&ievance Proceder sets forth the

process that inmates are required to folmwvproperly complete and exhaust ADCls

grievance procedure througthe Director's Level for non-medical or “standard
grievances. (Doc. 17 § 1 13-14.) For e&dhC unit, a staff mmber, customarily a
member of Programs (counseling), is desigdeby the Deputy Warden to serve as t

institutional Grievance Coordinatorld(§ 15.) The Grievanc€oordinator’'s duties and

responsibilities include keeping records gifievances; accepting properly prepared

he

grievances; returning improper grievances to inmates unprocessed with an explangtion

the deficiency; assigning grievance case nusjbevestigating grieed issues; responding

to inmates; providing instaions on how to appeabhnd accepting and forwarding

grievance appeals and appeal responkk}. (
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As part of their orientation, inmateseainstructed on howo properly use the
grievance procedureld(  16.) A copy of the grievanpelicy is available for inmate use
at the inmate resource center/library @ach prison facility, and inmates may sef
assistance in using the pess from their assigned Corieaal Officer (“CO”) Ill. (Id.)

The inmate grievance process may be used‘complaints related to any aspect d

institutional life or condition ofconfinement which directlyand personally affects the

inmate grievant including Depganent Orders, Director’s Instructions, Post Orde
Technical Manuals, and written instructiopspcedures and the taans of staff.” (d. |
17.)

Under DO 802, inmates must attempt resolve all allowedgrievance issues
informally before submittinga formal grievance. Iq. § 19.) If the inmate is unable t¢
resolve a complaint thugh informal means, hinmate may submit dnformal Complaint
on an Inmate Informal CompldiResolution form to the CO llh the inmate’s unit. The
CO Il investigates the informalomplaint, attempts to relse it informally, and provides
a response to the inmate within 15 workdays of its receligt . 0.)

The inmate may submit a formal InteaGrievance to the unit Grievanc
Coordinator within 5 workdays from the dalke inmate receives the CO III's response
the inmate’s inforral complaint. d. § 21.) An inmate may only file one complaint p4
grievance. If.) Within 15 workdays ftbowing receipt of the formahmate grievance, the
Deputy Warden issues a writteesponse to the inmateld( Upon receipt of a proper
Inmate Grievance, the Grievan€oordinator logs the griewee and assigns it a sequenti
number in the Unit Coordinator {8vance Log, Form 802-9Id( § 22.) A formal Inmate
Grievance that does not conform with the requirements set forth in DO 802 will be ret
to the inmate unprocessed, with an explamatif the reason for returning it unprocesss
(Id. § 23.) Grievance Coordinators maintaled of grievances whicwere returned to
inmates unprocessedd (1 24.)

If the inmate receives an unfavorable @s®e from the Deputyarden, the inmate

may appeal the response to the Director wihwaorkdays of receipt of the formal inmat
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grievance response frotime Deputy Warden.ld. 1 25.) Aninmate may not file an appeal

to the Director until the grievance proceelwvithin the inmate’sassigned unit and

institution has been exhaustedd. Within 30 calendar days, the Central Office Appeals

Director must prepare a response and subrtottite Director or the Director’'s designe
for signature. Ifl. 1 26.) The Director’s responsefiizal and constituteexhaustion of all
remedies within ADC for standard grievancelsl. { 27.)

The Inmate Grievance Procedure does notesas a duplicate appeal process

substitute appeal process fdisciplinary matters. Id. { 34.) The disciplinary appeal

process under DO 803 applies only to a sulgestiplinary ticket andelated procedure.
(Id. 1 35.)

E. Plaintiff's Grievances

Plaintiff filed three grievances betwedaly 10, 2015 and November 1, 2018:
August 2017, March 2018, and June 2018. {28.) The grievances were categorized
“Health Care” (category 10) issuedd.( 29.) None of the grievances referred to AD
policies, Department Orders, procedures, InsituOrders, actions of staff, or disciplinar
matters. Id.) Specifically, none of the grievae& complained abou'(a) policy or
procedures related to urinestimg for substance abuse, @) alleged inability to provide
a urine sample within a two-hour timeframeuking in disciplinary action; or (c) any typ4
of request for an exemption for medicahsens from standard substance abuse ul
testing procedures.”ld. 1 30.) Plaintiff did not initiater complete any grievances durin
the relevant time concerning his inability ¢conform to standard $&ing procedures by
producing a urine sample in the presenca sfaff witness withim two-hour timeframe.
(Id. 1 31.) Plaintiff did not submit any grievare@peal to the Director’s level on any issy
between July 10, 2015 and November 1, 2018. 1(37.)
IV. Discussion

A. Legal Standard for Exhaustion

Under the Prison Litigatn Reform Act (“PLRA”), aprisoner must exhausi

“available” administrative remedies before filing an action in federal cQe#42 U.S.C.
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8 1997e(a)Vaden v. Summerhilt49 F.3d 1047,d50 (9th Cir. 2006)Brown v. Valoff
422 F.3d 926, 934-35 (9th Cir. 2005). Timesoner must complete the administratiy
review process in accordancétiwthe applicable rulesSeeWoodford v. Ngo548 U.S.
81, 92 (2006). Exhaustion is recedrfor all suits about prison lif€orter v. Nusslg534
U.S. 516, 523 (2002), regardkeof the type of relief offed through the administrative
processBooth v. Churner532 U.S. 731, 741 (2001).

The defendant bears theitial burden to show thathere was an availablg
administrative remedy and thaetprisoner did not exhaust iAlbino v. Baca747 F.3d
1162, 1169, 1172 (9th Cir. 2014ee Brown 422 F.3d at 936-37 (a defendant mu
demonstrate that applicable relief remainedilable in the grievance process). Once th
showing is made, the burden s&ifo the prisoner, who mustreer demonstrate that he, i
fact, exhausted administrative remedies or “come forward with evidéoeang that there
is something in his particat case that made the diig and generally available
administrative remedies effiaely unavailable to him.”Albino, 747 F.3d at 1172. The
ultimate burden, however, rests with the defendaht.Summary judgment is appropriat
if the undisputed evidence, viewed in thghli most favorable to the prisoner, shows
failure to exhaustld. at 1166, 1168seeFed. R. Civ. P. 56(a).

If the defendants move fisummary judgment for flare to exhaust and the
evidence shows that the plaintiff did, in fagxhaust all available administrative remedig
it is appropriate for the court to grant sunmyp@dgment sua sponte for the nonmovant
the issue.See Albinp747 F.3d at 1176 (pro se prisomid not cross-move for summary
judgment on issue of exhausti but because he wiol have succeeddthd he made such
a motion, sua sponte grant ohsmary judgment was appropriate).

B. Parties’ Contentions

Defendant argues that although Pldinappealed the disciplinary sanction
imposed against him for failing to provide a @risample for drug testing, he never us
ADC'’s inmate grievance procedure to seelaacommodation for his disability. (Doc. 1

at 1.) Defendant contends that Plaintiff nes@ught reprieve from the testing requireme
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itself by using the grievance procesdd. @t 2.) Defendant asserts that the grievar
process was available to Plaify but he did not utilize oexhaust the grievance proces

with respect to his inability tprovide a urine sampleld( at 4-5.)

Defendant also argues that none of ilis medical grievances concerned the

urinalysis issue.ld. at 5.) Defendant contends thaaiRtiff's medical grievances “did not
provide enough information to allow prisafficials to take appropriate responsiv
measures.” 1d.) Although Plaintiff complained at his bladder condition in all his
medical grievances, he did not mention AD@rsg testing policy or eim that annability
to urinate would unjustly reiun disciplinary sanctions. Id. at 5-6.) Defendant assert
that nothing in Plaintiff's méical grievances seeking additional medication or an alle
diet could have put ADC on notice that itx@ety protocols needetb be adjusted to
accommodate Plaintiff's conditionld( at 6.)

Defendant further argues tHa© 802 is not a substitute for the disciplinary appe

process, and the “corollary to this is that the disciplinary appeals process is not a sut

ce

bS

gy

als

DSTitL

for the inmate grievance processltl. Thatis, according to Dendant, an inmate cannoL

properly exhaust available administrativeneglies by improperly pursuing relief throug
the wrong institutionamechanism. I¢.) Defendant contends ahin using only the

disciplinary process, Plaintiff deprived ADC “of a fair opportunity to consider his

grievance.” Id. at 7.) The disciplinary appeatsocess “simply does not allow for

consideration of whether individual excepts to policy are waanted for individual
inmates.” (d.)

In response, Plaintiff argues that he axdtad administrative remedies three time
(Doc. 30 at 6.) Plaintiff asserts that onyia 2017, he “effectively commenced/used” th
grievance process and obtained the reliesdngght—that is, a wagr that permitted him
to use a catheter to produceirdne sample—which obviated the need to further use
process. Ifl.) Thus, Plaintiff argues that McAdey's May 8, 2018 and May 15, 201]
written responses constituted a successfullosion of the pre-ICRnformal attempt to

resolve the matter, iaccordance witBO 802.02.1.1. I¢. at 7.) Plaintiff further contends
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that he provided Director Ryan and fBredant Mattos with no fewer than thre
opportunities to address hisach for accommodation of hisgdibility in his disciplinary
appeals. Ifl.) Plaintiff asserts that when McAdorey'’s directive to accommodate Plai
was not carried out by staff, Plaintiff repedty gave Mattos nate of the issue through
three separate disciplinary proceedingsd.) (

Plaintiff contends that his use of thesclplinary appeals process was the corrg
“Institutional mechanism” to aleMattos to Plaintiff's claim. Il. at 10.) Plaintiff asserts
that the current UA policy doasot explicitly or implicitly pohibit use of a catheter tg
facilitate urination. Id. at 11.) Rather, the poy only requires UA sféto visually observe
the urine leaving the inmate’s urethra and entering the contaldgr.P(aintiff argues that
throughout the disciplinary process, he reiterated trsatisability prevented him from
producing a urine sample and requested ke be allowed to use a cathetdd. &t 12.)
He contends that Mattos “passed on three dppities to modify ordismiss the charges
against Plaintiff” and instead threatenediftiff by telling him that UAs would continue
every 30 days.1d.)

C. Discussion

Exhaustion requires complying with an aggs “critical procediral rules,” and it

Is justified by the agency’s ed to “impos[e] some orderly structure on the course of

proceedings."Woodford v. Ngo548 U.S. 81, 90-91 (2006). In addition to complying with

the strict letter of the PLRA, requiring prisoa¢o exhaust administrative remedies ser\
other important objectives. Administrative apgeallert prison officials to “the nature o
the wrong for which redress [was] souglfiffin v. Arpaig 557 F.3d 1117, 1120 (9th
Cir. 2009) (citation and internal quotation marks omitted), allowing them to take corre|
action where appropriat®eyes v. Smitt810 F.3d 654, 658 (91Gir. 2016). Exhaustion
also allows a prison’s administration “@ddress complaints abt the program it
administers before being subjected to sudupeng litigation to the extent complaints af
satisfactorily resolved, ral improving litigationthat does occur by leading to th

preparation of a useful record.Jones v. Bock549 U.S. 199, 219 (2007%ee also
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Woodford 548 U.S. at 93-95 (“ThELRA attempts to eliminate unwarranted federal-co
interference with the administrati of prisons, and thus seeksftord corrections officials
time and opportunity to addresemplaints internally beforallowing the initiation of a
federal case” (alteration, citatiomainternal quotation marks omitted).).

“The level of detail necessary in aiegance to comply with the grievanc
procedures will vary from system to systemd claim to claim, but it is the prison’s

requirements, and not the PLRA, that define the boundaries of proper exhauibioas’

549 U.S. at 218see also Wilkerson v. Wheelét72 F.3d 834, 839 (9th Cir. 2014).

Considerable deference is owed to those v@dminister prison systems, and coul
recognize that “[wlhen an administrativeopess is susceptible of multiple reasonal
interpretations, Congress has determined that inmate should err on the side ¢
exhaustion.” Ross v. Blakel36 S. Ct. 18501859 (2016). IrRoss the Supreme Court

explained that administrative proceduremy be functionally unavailable if “some

mechanism exists to provide relief, but no nedly prisoner can discern or navigate Itd”
The Supreme Court concluded that the “avadalbémedies that must be exhausted 3
procedures that are “capable of use to ol#ame relief for the aain complained of.”ld.
The Ninth Circuit has helthat the particular circumetices of a prisoner’'s cas
must be considered when deciding wiget administrative remedies were proper
exhausted.Fugqua v. Ryan890 F.3d 838, 850 {® Cir. 2018) (citingAlbino, 747 F.3d at
1172). In Fuqua the plaintiff did not exhaust remedi through the prison’s standar

grievance process; however, the Ninth Gircdetermined that he exhausted his

administrative remedies for his free-exeeciclaim through the prison’s disciplinar
process because he raised his religious fisetise a defense toedhdisciplinary charge
against him and the prison’s policy stated thatdisciplinary appeal process was the or
method for challenging disciplinary convictionkl. at 847—-48. Thélinth Circuit noted

that, “[w]ithout question, prevailing in hidisciplinary appeal codl have allowed [the
prisoner] to obtain the relief he sought beeaisvould have resulted in the expungeme

of his conviction and the resulting sanction&l! at 848. Under those circumstances, t
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Ninth Circuit did not “hesitate to conclude’ahADC'’s expectation that the plaintiff would
exhaust his religious accommodation claimploysuing a grievance pursuant to DO 802,
while simultaneously pursuing @O 803 disciplinary appeal, wadprecisely the sort of
‘essentially unknowableprocedure that thRossCourt had in mind.”ld. (quotingRos$
136 S. Ct. at 1859.)

Here, like the plaintiff iFFuqua Plaintiff “completed evergtep of the disciplinary
appeal process” and repeatedly resteed accommodation for his disabilityd. at 850.
“There was nothing ambiguous” about Bt#f's request for accommodation, and
Defendant was “clearly on noeof the relief he sought.td. (citing Griffin, 557 F.3d at
112.) Thus, the Court conclusi&he purposes of the PLR&haustion requirement hav

(U

been fully served.”ld. (quotingReyes810 F.3d at 658).

In addition, it does not appear thpatson officials directed Rintiff to the standard
grievance procedure for his request dascommodation for drug testingsee id.at 846
(noting that ADC Department Orders provittat a prisoner will be redirected to the
disciplinary hearing procedure if he ingperly initiates a grievance related to |a
disciplinary charge, but that if the prisoneteatpts to pursue a disciplinary appeal for|a
matter more appropriately addressed by adsted grievance, the Partment Orders do
not require prison officials to redireitte prisoner to Department Order 8(Rjpwn, 422
F.3d at 937 (evidence regardiwhether remedies are avaikaliclude official directives
that explain the scope of the administratrexiew process; in addition, “information
provided to the prisoner . . .,cduas in the response memorand . is pertinent because |t
informs our determination of whether reliefas, as a practical matter, ‘available™
Accordingly, the Court finds Plaintifhas met his burden to show that éehausted
administrative remedies or to “come famd with evidence siwing that there is
something in his particular case thatade the existing and generally available
administrative remedies effiaeely unavailable to him.”Albino, 747 F.3d at 1172The

Court will therefore deny Defendgs Motion for Summary Judgment.
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V. Motion to Amend Complaint
In his Motion to Amend, Plaintiff requesthat the Court gramim leave to amend

his Complaint. Plaintiff asses that in November 2018, ditiff received 845 pages of

discovery, plus 124 pagef documents attached as exsito Defendant’s Statement of

Facts in Support of his Motidor Summary Judgment. Plaifitstates that after reviewing
the documents, the Court’s Orders, and thedites, Plaintiff seeks leave to amend tf
original Complaint. SpecificallyPlaintiff seeks leave to atfe additional facts concerning
Director Ryan’s personal involvement in thgdeation of Plaintiff's constitutional rights.
Plaintiff also seeks to amend Count One tofadts, allegations, and a statement of injuri
“conducive and reflective of an ADA cause of action.”

Plaintiff notes that leave to amendmembsld be “freely given,” and the Court mus
consider factors such as bad faith, undueydglejudice to the opposing party, and futilit
in determining whether to gralgave to amend. Plaintiff avs that he “can perceive n(
prejudice” to Defendant Mattos or Directord®y Plaintiff contends that Mattos’s Motiol
for Summary Judgment raises issues on the merits, butlrar seeks summary judgmer
on the affirmative defense of failure to exhauBlaintiff states that he has not filed th
First Amended Complaint to axt or evade the speedysgosition of the Motion for
Summary Judgment. Plaintélsserts that post-discovampotions to amend a complain
are “routine” and argues that the exhibits attached to his Resgonthe Motion for
Summary Judgment and the “many medical relaléerations reflected” in Count One g
the proposed First Amended Complaint shoat tRlaintiff “has usd much information
gleaned from the discovery to correct errors in the operatoée & the cause of action ir
the original Complaint.”

Finally, Plaintiff argues that his failure txhaust his policy-related claims again
Director Ryan was “excusable” und8r1997e(a), and the exinstion defect that wag
present when he filed the oigl Complaint has been corrected, because he exhauste
administrative remedies in the interim betwele original Complaint and his request fq

leave to amend.
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Defendant Mattos states that, contraryPtaintiff's suggestion, a cause of actio|
must be exhausted before the casedmmenced, not merely before the operati
complaint is filed. Defendardontends that if summary judgent is granted, Plaintiff's
Motion to Amend “will likely be denied afutile because the clais are unexhausted.’
Defendant states that if summary judgmisnhot granted, Platiff's Motion to Amend
“will likely be unopposed because Defendantierstands the liberalitywith which such
motions are treated and can likely claim pi@judice given the early stage of th
litigation.”

Rule 15(a) of the Federal Rules of Civilocedure provides that a party may ame|
its pleading only with the oppogimparty’s written consent orehCourt’s leave. Fed. R
Civ. P. 15(a). Rule 15(a) also provides thatCourt “should freely give leave when justig

so requires.” Although the decision to grant or deny a motion to amend is within

discretion of the district court, “Rule 15(dgclares that leave to amend ‘shall be freg

given when justice so requires’; thisandate is to be heededFoman v. Davis371 U.S.
178, 182 (1962). However, “[lleave to amenéed not be given if a complaint, a
amended, is subject to dismissaMoore v. Kayport Package Express, 835 F.2d 531,
538 (9th Cir. 1989).

Courts must review motions to ameind light of the strong policy permitting

amendment.Gabrielson v. Montgomery Ward & G@85 F.2d 762, 765 (9th Cir. 1986).

Factors that may justify denying a motion toesrd are undue delay, bad faith or dilato
motive, futility of amendmentyndue prejudice tohe opposing payt and whether the
plaintiff has previously amendedzoman 371 U.S. at 1828Bonin v. Calderon59 F.3d
815, 845 (9th Cir. 1995).

The Court finds that Plaintiff's Motion to Amend was notluly delayed and was
not made in bad faith or witthilatory motive. The Court further finds that Defendant,
he acknowledges, will not suffer undue pdige if leave to amend is granted, ar
Defendant has indicated thia¢ would not oppose amendmeéhsummary judgment is

denied. In addition, Plaintiffas not previously aemded his Complaint-inally, the Court
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does not find that amendmenbwd necessarily be futile. For these reasons, the C
will grant the Motion and direct éhClerk of Court to file théodged Amended Complaint

IT IS ORDERED:

(1) Defendant’'s Motion for Sumary Judgment (Doc. 16) denied

(2) Plaintiffs Motionto Amend (Doc. 34) igranted.

(3) The Clerk of Counnust file the lodged Amended Complaint (Doc. 34-1).

(4) Defendant must respond to the &mded Complaint within the time provide
under Rule 15(a) of the FedeRliles of Civil Procedure.

Dated this 31st day of July, 2019.

United States District Judge
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