Hocker et al v. Wells Fargo Home Mortgage Incorporated et al
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INTHE UNITED STAT

ESDISTRICT COURT

FOR THE DISTRICT OF ARIZONA

John Hocker and Heather Hocker, husb
and wife,

Plaintiffs,

V.

Wells Fargo Home Mortgage, Inc., a
California corporation, now known as
Wells Fargo Bank, a national association;
John Does I-X; Jane Does I-X; Black
Corporations I-X; White Partnerships I-X;
and Red Limited Liability Companies I-X,

Defendants.

amdo. CV-18-0309-TUC-BGM

ORDER

Currently pending before the Court Befendant Wells Fargo Bank, N.A.'$
(“Wells Fargo”) Motion to Dismiss (Doc. 7)Plaintiffs filed a Response (Doc. 10), and
Defendant subsequently remli€Doc. 14).

adjudication.

In its discretion, the Court finds thisase suitable for decision without ora

argument. See LRCiv. 7.2(f). The Parties have adedely presented the facts and Ieg[sll

The motion is fully briefed and ripe far

Doc.

arguments in their briefs astipporting documents, and ttiecisional process would no

be significantly aided by oral argument.

l. FACTUAL BACKGROUND

Plaintiffs live at 495 Earl Drive, SierMdista, Arizona 85635 (“Plaintiffs’ home”).
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Compl. (Doc. 1-4) at § 6. On February, PR03, Plaintiffs exedad a Promissory Note)
in the amount of $93,000.00 favor of Defendantld. at § 7. Plaintiff's home was use(
as collateral for the February 2003 loan, and Plaintiffs erdcaitDeed of Trust in favor
of Defendant and naming First Ameaaic Title of AZ as Trusteeld. at 8. On February
21, 2003, the Deed of Trust was recor@ednstrument numbed30206096, inCochise
County. Id.

On December 17, 2015, femdant informed Plairffs that it had initiated
foreclosure proceedings on Plaintiffs’ home. at 1 9. On December 21, 2011
Defendant informed Plaintiffs that the tbtanount past due undére Promissory Note
was $4,625.76. Compl. (Doc. 1-4) atlf) & Wells Fargo Reinstatement Quote {
Hockers 12/21/2015 (Exh. “1” On December 23, 2015, Ri'ssmerican Title Insurance
Company recorded &otice of Trustee Sale witlihe Cochise County Recordel
indicating that Plaintiffs’ home would beldat public auction on March 28, 201Rl. at
1 11. On January 7, 2016, First Ancam Title InsuranceCompany recorded 4
Cancellation of Trustee’s Saléhereby cancelling the Mar@8, 2016 public auctionld.
at 1 13.

On January 8, 2016, Plaintiffs paid fBedant $4,625.76 to irestate the loan and
avoid foreclosure.ld. at § 14. On January 11, 201&yrst American Title Insurance
Company recorded a @nd Notice of Trustee Sale withe Cochise Qanty Recorder,
indicating the Plaintiffs’ hom would be sold at publa&uction on April 13, 20161d. at
15. On February 16, 2016, Defendant delaiintiff a statementwhich indicated their
loan had been reirated from foreclosure. Compl. (Doc. 1-4) at T 16 & Wells Fargq
Statement, Loan No0.0A7768391 2/16/201@xh. “3"). Plaintiffs allege that they did
not receive notice of the second Notice Toustee Sale, and only learned of th
foreclosure from a “third party” mailingld. at  19. Plaintiff€ontacted a representativ

of the Defendant and were informed that pineperty was not in f@closure and no salg

1 The Court notes that thitatement also indicates aspdue payment of $715.99 and an

unpaid late charge of $27.51 remaining on the account.

-2

Ot

[12)

o

e



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

or public auction was scheduledd. at § 20. Plaintiffs allegthat Defendant refused to

take any action to cancel tigril 13, 2016 trustee saldd. at § 21. On April 12, 2016,
Plaintiffs filed for Chager 13 bankruptcy in the Unitede¢s Bankruptcy Court, District
of Arizona to avoid foreclosureld. at { 22-23. The followg day, First American
Title Insurance Company recad a Cancellation of the Moe of Trustee’'s Sale.
Compl. (Doc. 1-4) at | 24.

On May 9, 2016, Plaintiffs filed theBankruptcy Schedules and Statemenits.
re: Hocker, D. Ariz., Case No. 1648-03848-BMW, Official Fom 106Sum (Doc. 15).

In the Bankruptcy Schedules,aiitiffs denied having any @ims against third parties of

other contingent andnliquidated claims.ld. at 11 33, 34. Plaiiffs failed to identify
any claims against Wells Fargotimeir Bankruptcy Schedule§eeid. On November 16,
2017, Plaintiffs’ Second Amended &pter 13 Plan was confirmedn re: Hocker, D.
Ariz., Case No. 16-BK-03848-BMW, Stipulated Order Confirming Second Amen
Chapter 13 Plan (Doc. 44).

On May 17, 2018, Plaintiffs filed a Comamt in the Superior Court of Arizona
Cochise County, alleging claims for a Viatat of A.R.S. § 33-420Breach of Contract;

and Breach of the Implied Covenant of Goodtrand Fair Dealing. Compl (Doc. 1-4),

ded

Plaintiffs allege “Defendant knew thatetlfSecond Notice of Trustee Sale was forged,

groundless, contained a materiabatatement and/or false claimld. at § 27. Plaintiffs
further allege that the recording of the SstdNotice violated A.R.S. 8§ 33-420 and th
Defendant’s alleged wrongfuhitiation of the second foreclosure proceeding forc
Plaintiffs to hire an attornegnd file for bankruptcy. Conhp(Doc. 1-4) 1Y 33, 35, 39.

On June 22, 2018, Defendant removed the tasleis Court. Notice of Removal (Doc|
1). Defendant seeks dismissal of the Complaursuant to Rule 12(b)(6), Federal Rule

of Civil Procedure.

[I.  STANDARD OF REVIEW

A complaint is to contain a “short andapl statement of the claim showing th:
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the pleader is entitled to relief[.]” Rule §(&ed. R. Civ. P. While Rule 8 does n(q

demand detailed factual allegations, “it demamdse than an unadorned, the-defenda

unlawfully-harmed-me accusation.’Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S.Ci.

1937, 1949, 173 L.Ed.2d 868 (2009). “Threadbamtals of the elements of a cause
action, supported by mere conclosstatements, do not suffice.Td.; Pareto v. Fed.
Deposit Ins. Corp., 139 F.3d 696, 699 (9tir. 1998) (“conclusory allegations of law an
unwarranted inferences are not suffitiendefeat a motion to dismiss.”).

Dismissal is appropriate where a pldintias failed to “statex claim upon which
relief can be granted.” Rule 19(6), Fed. R. Civ. P. “Teurvive a motiorio dismiss, a
complaint must contain sufficient factual mattaccepted as true, to ‘state a claim
relief that is plausible on its face Ashcroft, 556 U.S. at 678, 129.Ct. at 1949 (quoting
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127@&. 1955, 1974, 167 L.Ed.20
929 (2007)). Further, {] claim has facial plausibility vén the plaintiff pleads factua
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged. The plausibiléyandard is not akin to a ‘probability
requirement,’ but it asks for more than aeeh possibility that a defendant has act

unlawfully.” Id. (citations omitted).

“When ruling on a motion to dismisgthe Court must] accept all factuall
ble

allegations in the complaint as true and caresthe pleadings in the light most favora

to the nonmoving party.”Association for Los Angeles Deputy Sheriffs v. County of Los

Angeles, 648 F.3d 986, 991 {9 Cir. 2011) (quotingKnievel v. ESPN, 393 F.3d 1068,
1072 (9th Cir. 2005)). “The court draws all reasonablaferences in favor of the
plaintiff.” Id. (citing Newcal Industries, Inc. v. Ikon Office Solution, 513 F.3d 1038, 1043
n.2 (9th Cir. 2008)). This Court is noequired, however, to accept concluso
statements as a factual basBee Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127
S.Ct. 1955, 1964, 167 L.Ed.2d 929 (200vignn v. City of Tucson, 782 F.2d 790, 793
(9th Cir. 1986) (“Although we must, in genkraccept the facts athed in the complaint

as true, wholly vague and cduasory allegations are notffigient to withstand a motion
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to dismiss.”).

“As a general rule, a district court may not consider any material beyond
pleadings in ruling on &ule 12(b)(6) motion.” Lee v. City of Los Angeles, 250 F.3d.
668, 688 (9th Cir. 2001) (quotations anthttons omitted). “There are, however, tw|
exceptions to the requirement that consitienaof extrinsic evidence converts a 12(b)(¢
motion to a summary judgment motiofd. “First, a court may consider material whic
Is properly submitted as part of the complaint[.]d. Second, “[a] court may take
judicial notice of ‘matters of public recordiithout converting a motion to dismiss into
motion for summary judgment.td. at 689 (citingMGIC Indem. Corp. v. Weisman, 803
F.2d 500, 504 (@& Cir. 1986));see also Fed. R. Evid. 201.

[11.  ANALYSIS

Defendant seeks dismissal of Pldisti Complaint without leave to amend
because 1) Plaintiffs failed to identify anytgetial claims against Wells Fargo in the
prior bankruptcy case and are thereforediadly estopped frondoing so now; and 2)
Plaintiffs failed to provide Wells Fargo of aajleged breach as reged by the contract.
See Def.’s Mot. to Dismiss (Doc. 7).

A. Judicial Estoppel

Defendant asserts that latiffs are judicially estopped from asserting the
claims against Wells Fargbecause Plaintiffs did nodlisclose them during their
bankruptcy proceeding.” Def.’s Mot. to Disssi(Doc. 7) at 4. Defendants further ass

that because “Plaintiffs derived an unfagdvantage by obtaining ¢hbenefits of plan

confirmation in their bankruptcy while faig to accurately complete their bankruptg

schedules[,]” the Complaint curriynbefore this Court must bdismissed with prejudice.
Reply (Doc. 14) at 4. Plaintiffs countdrat because the tolthe Bankruptcy Trustee
about the claim, they have not taken an inconsistent position in the instant litigation.
Response (Doc. 10) at 5. aRitiff's further assert thabefendant has “unclean hands

and therefore should be precludeaim raising judicial estoppel.
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“Judicial estoppel, sometimes also kmovas the doctrine of preclusion g
inconsistent positions, precludagarty from gaining an unfaadvantage by taking one
position, and then seeking a second advantag taking an inampatible position.”
Whaley v. Belleque, 520 F.3d 997, 10029th Cir. 2008). “Judial estoppel is an
equitable doctrine[.]” Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th
Cir. 2001). “This court invokes judicial egtpel not only to prevent a party from gainin
an advantage by taking inconsistepbsitions, but also losause of general

consideration[s] of the orderly administati of justice and regard for the dignity g

g

—h

judicial proceedings, and tprotect against a litigant playing fast and loose with the

courts.” Id. (quotations and citations omitted). eflBupreme Court of the United Statgs

has delineated several factors for consideratioa particular case: 1) “a party’s late
position must be ‘clearly inconsistent’ wiits earlier position”; 2the party must have
“succeeded in persuadimagcourt to accept that party’s kar position”; and3) “the party

seeking to assert an incorisist position would derive an waif advantage” if allowed to

adopt the new position.New Hampshire v. Maine, 532 U.S. 742, 750-51, 121 S.C}.

1808, 1815, 149 L.Ed.2d 9€2001) (citations omitted)see also Hamilton, 270 F.3d at
782—-83. This list of factors isot exhaustive or inflexibleNew Hampshire, 532 U.S. at
751, 121 S.Ct. at 1815.

Moreover, “[tlhe application of judicial &sppel is not limited to bar the assertig|
of inconsistent positions in@ésame litigation, but is alsppropriate tdar litigants from
making incompatible statemenits two different cases.” Hamilton, 270 F.3d at 783
(citations omitted). “Judicial estoppel will mmposed when the debtor has knowledge
enough facts to know that a potential causaation exists during the pendency of th
bankruptcy, but fails to amerds schedules or disclosuratgments to identify the caus
of action as a contingent assetlt. at 784;see also Hay v. First Interstate Bank of
Kalispell, N.A., 978 F.2d 555 (9th Cir. 1992).

Here, Plaintiffs knew of the facts suppog their claims against Wells Fargo at

the time that they filed bankruptcy. In fathey allege that Wells Fargo’s conduct
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what lead them to file for lmkruptcy. On May 9, 2016, Ptiffs filed their Bankruptcy
Schedules and Statementsn re: Hocker, D. Ariz., Case No 16-BK-03848-BMW,
Official Form 106Sum (Doc. 15). In the Blaruptcy Schedules, Pldifis denied having
any claims against third parties or atleentingent and unliquidated claimid. at 1 33,
34. Plaintiffs failed to identify any clas against Wells Fargo in their Bankruptg
Schedules.Seeid. On November 16, 2017, Plafféi Second Amended Chapter 13 PIg
was confirmed.Inre: Hocker, D. Ariz., Case No. 16-BK-03848-BMW, Stipulated Ords
Confirming Second Amended Chapter 13 Rlaoc. 44). As such, Plaintiffs position in
the Bankruptcy proceeding was “clearly incotesis” with the one being asserted in th
case. Through confirmation of a Chapte8 Plan which relied upon that positior
Plaintiffs succeeded in persuading a coura¢cept their previous position. Plaintiffs
“failure to list [their] claims against [Wle Fargo] as assetsn [their] bankruptcy
schedules deceived the bankruptcy court fdintiffs’] creditors, who relied on the
schedules to determine what actionaify, they would taken the matter.” Hamilton,

270 F.3d at 785. Plaintiffs assert thia¢y informed the Bankruptcy Trustee regardif

the alleged wrongful foreclosure and potdriaavsuit and argue this should be sufficiel

to prevent judicial estoppel here. PIRésponse (Doc. 10) at 4-5 & Hockers’ Degl.

(Exh. “1") & Trustee Questionnaire (Exh. “R” Plaintiffs, however, cannot shift thei

continuing duty to disclose all assets oe thankruptcy schedules to the Bankrupt

Truste€? Furthermore, Plaintiffs enjoyed tHeenefit of both an automatic stay and

reorganization of their debt throughethChapter 13 bankruptcy proceedingSee
Hamilton, 270 F.3d at 785.

“[T]he integrity of the bankruptcy system depends on full and honest disclosu
debtors of all their assetsld. at 785 (citingn re Coastal Plains, 179 F.3d 197, 208 (5th
Cir. 1999). “The interests of both the creditasho plan their actions in the bankruptg

proceeding on the basis of imfisation supplied in the dikxsure statements, and th

2 Additionally, the Bankruptcy Trustee’s qtiesnaire was not filed in the Bankruptcy
Court’s docket which alerts creditors and the Bankruptcy Court of information submitted i
case.
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bankruptcy court, which must decide whetlio approve the plaof reorganization on
the same basis, are impairedenithe disclosure praded by the debtois incomplete.”
Id. (citing In re Coastal Plains, 179 F.3d 197, 208 (5th «Ci1999). Additionally,
Plaintiffs’ assertion that Wells Fargo’srfalean hands” shouldrgclude application of
judicial estoppel to their claims in thisase is without merit. Defendant’s allege
conduct did not cause Plaiffisi failure to accurately list theiassets in the Bankruptcy
schedules.See Sdller Agency Council, Inc. v. Kennedy Center for Real Estate Educ., Inc.,
621 F.3d 981, 986-87 (9thrCR010) (“Unclearhands does not constigumisconduct in
the abstract, unrelated the claim to which its asserted as a defen”) (quotations and
citations omitted).

Accordingly, Plaintiffs are judiciallyestopped from pursuin claims against
Defendant Wells Fargo in this matter.

B. Lack of Notice

Because Plaintiffs are judally estopped from bringing ¢éhclaims atgsue in this

lawsuit, the Court declings address this issue.

VI. CONCLUSION
Based upon the foregoing, I HEREBY ORDERED that:
1) Defendants’ Motion to Dismss(Doc. 7) is GRANTED;
2) Plaintiffs’ Complaint (Doc. 1-4js DISMISSED WITH PREJUDICE; and
3) The Clerk of the Court shallase its file in this matter.

Dated this 4th day of March, 2019.

Mer 0,00

Honorable Bruce G. Macdonald
United States Magistrate Judge
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