IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
NORTHERN DIVISION
JAMES TUCKER; MINDY TUCKER;
RONALD HOLLARS; FRANCES
ANN HOLLARS; PHILLIP BERRY; and
PEGGY BERRY PLAINTIFFS

V. Nos. 1:11-cv-44-DPM
1:11-cv-45-DPM

SOUTHWESTERN ENERGY CO.

and BHP BILLITON PETROLEUM
(FAYETTEVILLE) LLC DEFENDANTS

ORDER

1. BHP’s motion to dismiss is denied. The Court agrees that it has
discretion to consider matters of public record in deciding a Rule 12(b)(6) or
12(c) motion without converting the motion to one for summary judgment
under Rule 56. E.g., Noble Systems Corp. v. Alorica Central, LLC, 543 F.3d 978,
982 (8th Cir. 2008); Stahlv. U.S. Department of Agriculture, 327 ¥.3d 697, 700-01
(8th Cir. 2003). This is a matter of may, not shall. And considering all
material things, the Court concludes that BHI's “it was Chesapeake, not us”

defense is better addressed on summary judgment.



First, the Court is bewildered with the hundreds of pages of records
from the Arkansas Oil and Gas Commission. They are hard to understand.
Most of the precedents involve a document or two. In Noble Systems, it was
a financing statement. 543 F.3d at 982. In Faibisch v. University of Minnesota,
it was an EEOC charge. 304 F.3d 797, 802-03 (8th Cir. 2002). The public-
record exhibits in Stahl were some USDA instructions, which had been
published in the Federal Register, and a USDA notice mentioned in the
complaint. 327 F.3d at 700. BHP has done an admirable job trying to boil
down the records in the charts in its briefs. But at some point, the volume of
material pushes a Rule 12(b) speaking motion across the line into a summary-
judgment-like dispute. The parties’ many exhibits on BHP’s motion are, in the
Court’s judgment, past that point.

Second, Plaintiffs dispute the particulars of some of the Commission
records. Plaintiffs emphasize various BHP activities occurring after the
company took over from Chesapeake. These activities may or may not be
causally related to Plaintiffs” alleged damages, but they cloud the liability
facts. This is not a case like Stahl, for example, where the USDA instructions

and notice appear to have been undisputed. 327 F.3d at 700-01. This thread
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