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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
NORTHERN DIVISION

DAVID BROWN PLAINTIFF
V. Case No. 1:12-cv-00024-KGB
PAUL BERHNDT, CROWN POINT TIME SHARING, INC.,
CROWN POINT COUNCIL OF CO-O WNERS, VICKI WHITED,
CROWN POINT CONDOMINIUM OWNER’ S ASSOCIATION DEFENDANTS

OPINION AND ORDER

Plaintiff David Brownbrings this action against defgants Paul Berhndt, Crown Point
Time Sharing, Inc. (“Time Sharing”), the @wn Point Council of Co-Owners (“the Council”),
Vicki Whited, and Crown Point Condominium OwiseAssociation (“CPCOA”). He alleges
causes of action under Titlel lbf the Americans with Didalities Act of 1990 (“ADA"), 42
U.S.C. § 12101et seq. the Fair Housing Act (“FHA"), 42J).S.C. § 3604; the Arkansas Fair
Housing Act (“AFHA"), Ark. Code Ann. § 16-123-20%t seq and the Arkansas Civil Rights
Act of 1993 (“ACRA"), Ark. Code Ann. § 16-123-10kt seq. and also alleges state-law
negligence claims.

This case is currently before the Court oa parties’ supplemental briefing on several
issues raised by defendants’ motion for sumnuadgment (Dkt. No. 30).The Court previously
entered its Substituted Opinion and Order grargingmary judgment as to separate defendants
Bernhdt, Time Sharing, and CPCOA on Mr. Brosvclaims under the ADA and the FHA (Dkt.
No. 53). The Court did not rule on defentsarmotion as to the Council because of the
automatic stay imposed by the Council’s bankeyp The Court did not rule on Mr. Brown’s
state-law claims for jurisdictional reasons. Twurt directed the parseo submit supplemental

briefing on those issues. The parties filetiah briefs on May 3, 2013 (Dkt. Nos. 54, 55) and
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responsive briefs on May 17, 2013 (Dkt. Nos. 56, TJ¢fendants filed a third brief on May 24,
2013 (Dkt. No. 58).

For the following reasons, defendants’ motfonsummary judgment as to Mr. Brown’s
claims against the Council under the ADA and F#A is granted (Dkt. No. 30). Mr. Brown'’s
state-law claims are disssed without prejudice.

1. Background®

Mr. Brown was on a family vacation at theo@mn Point Condominiums, a private resort
in Horseshoe Bend, Arkansas, when his feeevedlegedly burned by hdath water on March
17, 2009. Mr. Brown has a form of spina bifid&s a result, he cannot use his legs and cannot
feel his legs below the mid-thigh. He relies on a wheelchdit.Brown claims that defendants
violated Title Il of the ADA, the ACRA, ta FHA, and the AFHA byailing to provide a
wheelchair-accessible unit and by discriminating Bgfahim because of his disability. He also
asserts that defendants were negligent in failing to perform proper maintenance of the units at the
Crown Point Condominiums and fiaid) to train properly their empyees. He claims that, as a
result of the alleged statutowyolations and common-law negéigce, his legs were burned by
bath water, he now has MRSAdhe has incurred past and future medical expenses. He also
claims he has suffered mengald emotional distress.

Mr. Brown previously filed and nonsuitedighlawsuit against Time Sharing, Vicki
Whited, and Amy Billingsly. SeeCase No. 1:11-cv-00022-JMMRBtown I'). The complaint in
Brown | was filed on March 14, 201Bfown |, Dkt. No. 1). InBrown |, Mr. Brown asserted
causes of action under Title Ill of the ADA, the RE&, and state-law negligence. On December

8, 2011, Mr. Brown moved to amend his complaint to add claims under the FHA and the AFHA

! The factual background and proceduratdry are set forth in more detail in the

Court’s Substituted Opinion and Order (Dkt. No. 53).
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and to add as parties Mr. Badt, the Council, and CPCOMB1own |, Dkt. No. 27). Thdérown

| defendants responded in oppositi@rown |, Dkt. No. 28). The Cotirdenied the motion to
amend based on Mr. Brown’s undue delay and the prejudice to the defeBdants [ Dkt. No.

30). On December 20, 2011, the same day the Court denied Mr. Brown’s motion to amend, Mr.
Brown moved to dismiss his caséthout prejudice under Rule 4 the Federal Rules of Civil
Procedure Brown |, Dkt. No. 31). The Court granted MBrown’s motion to dismiss without
prejudice on December 28, 20Br¢wn |, Dkt. No. 34).

The case at bar Brown II") began on February 28, 2012, evhMr. Brown refiled his
lawsuit against Mr. Berhndt, Time Sirag, the Council, Ms. Whited, and CPCORrown I,
Dkt. No. 1). For the first time, thBrown Il complaint alleged agaihdefendants claims under
the FHA and the AFHA and added as parties Mr. Berhndt, the Council, and CPCOA. That is,
the Brown Il complaint alleged the additional casisef action and named the additional
defendants that Mr. Brown sought unsuccessfully to adiawn .

By prior Order in the present case, the Catayed this proceeding as to the Council
pursuant to 11 U.S.C § 362 because the Coundlavdebtor in Chapter 11 bankruptcy at the
time. SeeCase No. 1:11-bk-17617-ARE (in the Unitet®s Bankruptcy Court for the Eastern
District of Arkansas).

In the Court’s Substituted Opinion and Ordéhe Court granted summary judgment to
separate defendants Berhndim@&i Sharing, and CPCOA on MBrown'’s claims under the ADA
and FHA (Dkt. No. 53). The Court found that MroBm lacked standing foursue to his claims
under Title Il of the ADA because the only alable remedy under Title 1ll of the ADA,
injunctive relief, is unavailable to Mr. Browlmecause the Crown Point Condominiums are no

longer standing. The Court refjed Mr. Brown’s argument thate also sought restitution



because restitution is not a remedy availdbléir. Brown under Titlelll of the ADA. The
Court did not reach defendants’ argument that the Crown Point Condominiums did not meet the
definition of a public accommodation under W2S.C. § 12182. The Court found that Mr.
Brown’s claims under the FHA were barred by thHA's two-year statte of limitations, 42
U.S.C. 8 3613(a)(1)(A), because Mr. Brown awska cause of action under the FHA for the
first time when he filed his complaint Brown Il on February 28, 2012, almost three years after
the alleged wrongful conduct that occurredMarch 2009 (Dkt. No. 53at 10-11). The Court
rejected Mr. Brown’s argument that his complainBirown Il related back to the filing of his
original lawsuit inBrown | because relation back under Rule 15(c) of the Federal Rules of Civil
Procedure “cannot apply topaeviously dismissed caseFarr v. Designer Phosphate & Premix
Int’l, Inc., 804 F. Supp. 1190, 1195 (D. Neb. 1992) (citiMgrgan Distributing Co.v.
Unidynamic Corp.868 F.2d 992, 994 (8th Cir. 1989)).

The Court did not apply its rulings on defendants’ motion for summary judgment to the
Council because Mr. Brown’s claims against ttoaiGil were stayed, no g requested that the
bankruptcy court issue an orderodifying the stay to permit i Court to rle, and no party
addressed whether this Court readhority to rule on claims aget the Council. The Court did
not rule on Mr. Brown’s statlaw AFHA, ACRA, and negligare claims because of issues
regarding the Court’s jurisdion over those claims.

The Court directed the parties to brief gaveéssues. The parties have now submitted
their briefs. The Court takes judicial ru#ithat, on November 4, 2013, the bankruptcy court
entered a final decree closing the bankruptcy passuant to Rule 3022 of the Federal Rules of

Bankruptcy Procedure (1:11-dk?617-ARE, Dkt. No. 123).



Il. Analysis
A. The Council’'s Bankruptcy

The Court asked the parties to brief how thourt should proceed with regard to the
Council, as the Court stayed this proceeding as to the Council pursuant to 11 U.S.C. 8§ 362. The
Court noted that neither party had requested relief froen dtay pursuant to 8§ 362(d).
Defendants in their gyplemental briefingargue that the Court may dismiss the federal claims
against the Council because a dismissal wouldiotdte the purpose of ¢hautomatic stay. Mr.
Brown did not addressthis issue.

The Court need not consider these arguments becans&ovember 4, 2013, the
bankruptcy court entered a final decree closing the bankruptcyuesgant to Rule 3022 of the
Federal Rules of Bankruptcy Procedure (1bk117617-ARE, Dkt. No. 123). Pursuant to 11
U.S.C. 8§ 362(c)(2), the automatic stay contsuatil the earliest of the time the case is closed,
the time the case is dismissed, or in a Chapter 11 case such as this, the time a discharge is
granted or denied. The bankraptcase was closed pursuanttb@ bankruptcy court’s final
decree. Accordingly, the automatic stay is no longer in effect.

The Court’s ruling granting defendants suamgnjudgment on Mr. Brown’s claims under
Title 1l of the ADA and the FHA are equallgpplicable to the @uncil (Dkt. No. 53).
Therefore, defendants’ motion rfeummary judgment is granted as to Mr. Brown’s claims
against the Council unddiitle 11l of the ADA and the FHA(Dkt. No. 30). These claims are
dismissed with prejudice.

B. 28 U.S.C. §1334
The Court instructed the parties to brelfiether 28 U.S.C. § 1334 applies and, if so,

whether the Court should exercise permissivstatiion. Section 1334(lgrovides that “the



districts courts shall have original but not exclusive jurisdiction of all civil proceedings arising
under title 11, or arising in or related to caseder title 11.” 28 U.S.C. 8§ 1334(b). However, a
district court may abstain from hearing a prateg falling under this mvision. 28 U.S.C. 8
1334(c).

Defendants contend that 8 1334 does not apptiiisocase because plaintiff's claims do
not have a “close nexus” tthe Council’'s bankruptcy plan qeired for the“related to”
jurisdiction of 8§ 1334(b) (Dkt. No. 54, at 4-5). See Ad Hoc Comm. of Equity Holders of
Tectonic Network, Inc. v. Wolfardd54 F. Supp. 2d 538, 549 (D. Del. 2008) (“After plan
confirmation, a proceeding will be within the ‘agtd to’ jurisdiction [of 28 U.S.C. 8§ 1334] if it
has a close nexus to the bankoypplan.”) (internal quotatioomitted). Although Mr. Brown'’s
briefing on the bankruptcy issue is unclear, he ultimately states that “the existence of the
bankruptcy does not grant thi©o@t jurisdiction either” (Dkt. M. 55, at 4). Accordingly, the
parties agree that 28 U.S.C. § 1334gnet confer jurisdiction.

Based on its own examination, the Court deteesithat 28 U.S.C. § 1334 does not apply
on these facts because this is not a case “arisidgrtior “arising in” tittel1 and is not “related
to cases under title 11.” Theoeé, the Court does not redtte issue of abstention.

C. Diversity Jurisdiction

The Court next asked the parties to brief wibethe Court should allothe record to be
reopened and supplemented for the sole purposstatblishing this Cour’diversity jurisdiction
pursuant to 28 U.S.C. § 1332. Theut noted among other thingsttssue of citizenship of the
individual members of the CP@Qwhich is an unincorporateehtity (Dkt. No. 53, at 16) See
GMAC Commercial Credit LLC v. Dillard Dept. Stores, |57 F.3d 827, 828 (8th Cir. 2004)

(“Generally, a district court’s dersity jurisdiction in a suiby or against [an unincorporated]



entity depends on the citizenship of ‘all the members.™) (ci@agden v. Arkoma Asso¢gl94
U.S. 185, 187 (1990)).

Defendants argue that the Court should noteadpe record to determine diversity but
that, if the Court reopens the record, the evideviteshow that many of the defendants reside in
Texas, which destroys diversity (Dkt. No. 54,5a6). Defendants state that, according to the
Council’'s Chapter 11 Bankruptcy petition, approxieha 21 of the individual members of the
CPCOA are residents of Texase€1:11-bk-17617-ARE, Dkt. Nol, at 13-29). Mr. Brown
responds that defendants did not raise the issalevefsity jurisdictionuntil the federal claims
were dismissed, but he nonetheless concedes thabKs like there is ndiversity jurisdiction”
(Dkt. No. 55, at 1).

The Court finds no need to reopen the rdcoDefendants have ah@nstrated, and Mr.
Brown has conceded, that there is not completersiity in this case. Therefore, the Court does
not have diversity jurisdiction.

D. Supplemental Jurisdiction

The Court also directed the parties to btief issue of whether the Court should decline
to exercise supplemental jurisdiction in thmstance or whether factors support this Court’s
retaining supplemental jurisdiction. Under 28 @.S8 1367(c)(3), a district court “may decline
to exercise supplemental jurisdiction” over a tedastate-law claim if He district court has
dismissed all claims over which it has originatisdiction.” When determining whether to
exercise supplemental jurisdimti, courts must balance theterests of judicial economy,
convenience, fairness, and comit$fee Barstad v. Murray Cnty420 F.3d 880, 888 (8th Cir.
2005). “[l]n the usual case in vdh all federal-law claims areliminated before trial, the

balance of factors to be considered underpdsedent jurisdiction dodtre—judicial economy,



convenience, fairness, and comity—will point towadetlining to exercise jurisdiction over the
remaining state-law claims.1d. (quotingCarnegie-Mellon Univ. v. Cohijll484 U.S. 343, 350
n.7 (1988));see also Birchem v. Knights of Columbi$6 F.3d 310, 314 (8th Cir. 1997) (“In
most cases, when federal and estelfaims are joined and the fedleclaims are dismissed on a
motion for summary judgment, tipendent state claims are dissed without prejudice to avoid
‘[n]eedless decisions of state law . . . as a maiteomity and to promote justice between the
parties.™).

A district court does not abests discretion in taking upnd granting summary judgment
on issues of state law on which there is littlsibdor dispute, but theourt should relinquish
supplemental jurisdiction ov@endent claims involving novésues of state lawBirchem 116
F.3d at 314(remanding with instructions to dismisathout prejudice claims involving novel
issues under the North Dakota Human Rights Aeg also Gregory v. Dillard’s, Inc565 F.3d
464, 477 (8th Cir. 2009) (holding that claimader the Missouri Human Rights Acts raising
novel and complex issues of law should be disend without prejudice following dismissal of §
1981 claims);Fin. Gen. Bankshares, Inc. v. Metzg&80 F.2d 768, 776 (D.C. Cir. 1982)
(determining that, in exercising ifarisdiction, the disict court “should beeluctant to retain
pendent jurisdiction over a quasiifor which state jurisprudengéves inadequate guidance.”)

Defendants contend that the Court shouldreise supplemental jurisdiction over the
remaining state-law claims and consider their motion for summary judgment or docket the case
for trial. Defendants have moved for fldlummary judgment and argue that supplemental
jurisdiction is proper when “it is clear . . . tHRlaintiff's state law clans would fail” (Dkt. No.
54, at 7) (quotingsholley v. Town of Hollistor9 F. Supp. 2d 14, 22 (D. Mass. 1999) (“In the

ordinary run of cases, dismissal of state clawith no independent jurisdictional basis is the



norm. Where it is clear, however, that Pldfigtistate law claim would fail before the [state]
courts, judicial economy is well served by dispgsof the claim on its merits.”). In addition,
defendants argue that judiciatonomy and fairness to the parties favor retaining jurisdiction
given the extended life of this case, the Court’s familiarity with the record, and the potential
delay of sending the matter to staourt (Dkt. No. 54, at 7-8).

Mr. Brown contends that concerns for judiceconomy are not present because the trial
date has passed (Dkt. No. 55, at 1). In addition, he argues that the exercise of supplemental
jurisdiction is inappropriate given the *“unsettled nature of Arkansas law on disability
discrimination in contracting and housingd.). In support, he cites Eighth Circuit cases stating
that “federal courts should ‘exercise judici@straint and avoid state law issues wherever
possible.” Thomas v. Dickel213 F.3d 1023, 1026 (8th Cir. 2000) (quotidgndor Corp. V.

City of St. Payl912 F.2d 215, 220 (8th Cir. 1990))

Defendants counter that Mr. Braig position is inconsistentith his previous arguments
in favor of the Court having federal jurisdictiamd argue that Mr. Browcould have filed his
claims in state court in either 2011 or 2012 #tstcourt was a preferalfierum (Dkt. No. 56, at
1). Mr. Brown in his response brief repeats higuarents for judicial restraint and states that
“the case law interpreting the ACRA and AFHAtims context is nonestent” (Dkt. No. 57).
Defendants filed a third brief repeating theieyious arguments and citing an Eighth Circuit
case upholding the trial court’s decision to exersiggplemental jurisdiain after dismissing the
claims giving it original jugdiction (Dkt. No. 58) (citingQuinn v. Ocwen Fed. Bank FS870
F.3d 1240, 1248-49 (8th Cir. 2006) (determining ttat federal court’s retaining jurisdiction
was appropriate where plaintiffs’ claims “degjd] from a common nucleus of operative fact,

and if considered without regard to their fedemaktate character, [were] such that they would



ordinarily be expected to bejadicated in one judicial proceed)” and the state-law claims in
the case “concern[ed] well-settled principtdsontract, tort, sttute and equity.”)).

After careful consideration of the partiesipplemental briefing and the factors to be
considered in exercising its discretion, the Calaclines to exercise supplemental jurisdiction
over the state-law claims. The Court is not petsdahat factors of judicial economy, fairness,
and comity weigh against the normal practice to relinquish supptamgmisdiction after
dismissing the federal claims.

The Court finds that this casesas novel issues of state lawn particular, the parties’

arguments raise a novel issue of state law aghtd limitations period t@apply to Mr. Brown’s
claim under the AFHA. The AFHA does not exgsly provide a statute-dimitations for civil
actions brought pursuant to the AFHAeeArk. Code Ann. 8 16-123-210 (civil actions under
the AFHA). Mr. Brown argues that, under Arkansase law, the Court should apply the three-
year “catch-all” limitationsperiod in Ark. Code Ann. 8§ 16-56-105 (Dkt. No. 35, at Jee
Douglas v. First Student, Inc2011 Ark. 463, at 5, 385 S.W.3d 225, 228 (“[W]e reaffirm our
precedent that where a cause of action is bropgtguant to a statute that does not expressly
provide a limitations period, 8 16-56-105 is thppropriate limitations provision.”). On the
other hand, defendants asle tBourt to apply the taryear limitations pead in Ark. Code Ann.
§ 16-123-336(a), the section governing civil actions for discriminatory housing practices brought
under the law creating the Arkansas Faiusing Commission, Act 178&% 2001. Defendants
argue that this is thappropriate statute of limitations becaitsis most analogous to a cause of
action under the AFHA (Dkt. No. 38, at 3-4).

The Court is not aware of any cases deteimg the limitations period for a civil action

under the AFHA before or after the enactmaiArk. Code Ann. § 16-123-336(a). Whether to
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apply the limitations period in Ark. Code Anf.16-123-336(a) to claims under the AFHA is a
novel question of state law that shoblel decided by Arkams state courtsBirchem 116 F.3d
at 314;Gregory, 565 F.3d at 477. The Court declinesetain supplemental jurisdiction over
Mr. Brown’s claim under the AFHA. Mr. Brown’s AfFA claim is dismissed ithout prejudice.

Likewise, the Court finds thahere are novel issues of st&er as to Mr. Brown'’s claim
under the ACRA. Defendants argue in their sumnuzlgment motion that their timeshares did
not meet the definition of a public accommtidn under either Titldll of the ADA or the
ACRA. The Court is not aware ahy Arkansas cases on point. the extent the parties rely on
federal law under the ADA, the Court did netach this issue as to Mr. Brown’s ADA claim,
which it dismissed for a lack of standing.cadrdingly, the Court disisses Mr. Brown’'s ACRA
claim without prejudice.

In view of the Court’s rulings as to MBrown’s claims under the AFHA and ACRA, the
Court finds it appropriate to dismiss also NBrown’s negligence claim. The Court has not
reached the merits of any of MBrown'’s state-law claims arftas not decided any substantial
factual issues. Therefore, the interests afméss and judicial economy weigh in favor of
relinquishing jurisdiction ovemll of Mr. Brown’'s pendent @ims, rather than applying a
piecemeal approach. Although this case is noteretirly stages of litigien, the Court’s ruling
will not require the parties to b again. The parties may ralpon in state court the discovery
produced and evidence developed in this case.

Balancing the interests aidicial economy, conveniencejrfaess, and comity, the Court
exercises its discretion to relinquish supplemepiasdiction over the paedent claims in this
case. The Court dismisses without pregadMr. Brown's AFHA, ACRA, and state-law

negligence claims.
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Defendants’ motion for summajiydgment is granted as dMr. Brown’s claims against
the Council under Title 1l of the ADA and theHR, and those claims are dismissed with
prejudice. The Court declines to exercisp@emental jurisdiction over Mr. Brown’s AFHA,
ACRA, and state-law negligence claims, and ¢helaims are dismissetithout prejudice. The
periods of limitations on Mr. Brown’s statealaclaims are tolled under 28 U.S.C. § 1367(d) for
30 days after entry of judgmemt this case, unless Arkansgs/es a longer tbng period.
Judgment will be entered accordingly.

SO ORDERED this the 14th day of November, 2013.

Kr’Ei ne G. Baker
Lhited States District Judge
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