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INTHE UNITED STATE DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
NORTHERN DIVISION

GGNSC HOLDINGS, LLC, et al. PLAINTIFFS
V. Case No. 1:14-cv-00003-K GB
YURI SHEARER, ASSPECIAL ADMINISTRATOR DEFENDANT

OF THE ESTATE OF ALMA M. SHEARER

OPINION AND ORDER

Plaintiffs ("GGNSC”) are uninarporated limited liability companies that collectively
operate a nursing home in Arkansalaintiffs filed this action to compel defendant Mr. Yuri
Shearer, special administratortbe estate of Ms. Alma M. Sheay to arbitrate claims brought
by Mr. Shearer in the Circuitddirt of Ouachita County, Arkansadir. Shearer hafiled suit in
state court against GGNSC and others in mdpg putative class @on. Although the state
court action commenced on June 3, 2011, Mr. Shehdenot appear irthe state court action
until September 9, 2013, when he and 44 otheatpat class representatives filed amended
pleadings in the state courtogeedings (Dkt. No. 1, p. 16)Here, GGNSC claims that Mr.
Shearer, on behalf of the Estate of Alma Skedireached an arbitration agreement between
GGNSC and Alma Shearer by filing suit agai@ENSC in state court. GGNSC brings this
diversity action pursuant to 28 U.S.C. § 1332(a)(id asks this Court to enforce its arbitration
agreement with Ms. Shearer untlee Federal Arbitration Acg U.S.C. § 4 (Dkt. No. 1).

Before the Court is defendant’s motion to dismiss plaintiffs’ complaint to compel
arbitration (Dkt. No. 8). Defend& moves to dismiss plaintiff€omplaint to compel arbitration
pursuant to Rule 12(b)(1) of the Federal Rué<ivil Procedure fodack of subject matter
jurisdiction. Alternatively, diendant requests this Court #&stain from hearing plaintiffs’

action to compel arbitration, relying &@olorado River Water Conservation District v. United
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States 424 U.S. 800 (1976). Moreover, defendg@mbvided the Court with supplemental
authority in support of defendantisotion to dismiss (Dkt. No. 11)Plaintiffs have responded to
defendant’s motion to dismiss (Dkt. No. 10) dadlefendant’s supplemental authority (Dkt. No.
12).

For the following reasons, the Court denies Mr. Shearer’'s motion to dismiss pursuant to
Rule 12(b)(1). Furthermore, the Court denies Mr. Shearer’'s motion pursu@olbtado River
abstention insofar as it requetite Court to dismiss this ca@iékt. No. 8). On its own motion,
the Court will stay this action according @olorado Riverabstention until resolution of the
pending appeal of the state court decisionGE@NSC Holdings, LLC, et al. v. Kathryn S.
Chappel et al., CA 14-138.

l. Background

Plaintiffs in this action include GGBLC Holdings, LLC; GGNSC Administrative
Services, LLC; GGNSC Clinicabervices, LLC; Golden GatAncillary, LLC; Golden Gate
National Senior Care, LLC;nd GGNSC Equity Holdings, LLC These companies operate
nursing homes in Arkansas. GGNSC Heberr®w;i LLC (D/B/A Golden LivingCenter-Heber
Springs) is also a plaintiff ithis action. Collectively, all platiffs in this action (“GGNSC”)
operate a nursing home in Heber Springs, Arkansas.

The sole member of GGNSC Heber SpringsC is GGNSC Equity Holdings, LLC.
The sole member of GGNSC Equity Holdingd C and GGNSC Clirgal Services, LLC is
Golden Gate National Senior Care, LLC. Théesmember of Golden Gate National Senior
Care, LLC; GGNSC Administrative Services, Lladd Golden Gate Ancillary, LLC is GGNSC
Holdings, LLC. The sole member of GGN${®Idings, LLC is Drumm Corporation. Drumm

Corporation is a citizen of the State@iilifornia and the State of Delaware.



Defendant Yuri Sheares the duly-appointed special adnsinator of the d@ate of Alma
M. Shearer. Alma M. Shearer was a residehtGGNSC Heber Springs in Heber Springs,
Arkansas, from 2006 to 2011. Based upon all doctsnkeefore the Court, Mr. Shearer is a
citizen of Arkansas.

On June 3, 2011, Kathryn Chappe&ho is not a party to thigction, filed a complaint as
the special administrator of the Estate of WOGappel in the Circuit @urt of Ouachita County,
Arkansas against certain pastiéo this action, including GoldeGate National Senior Care,
LLC; GGNSC Administrative Services, LLC; GGNSClinical Services, LLC; Golden Gate
Ancillary, LLC; and GGNSC Equity Holdings, LLCAdditionally, Ms. Chappel’s original state
court complaint named as defendants GGNS@Gd&m, LLC and three individuals who were
members of the governing body of GGNSC Camdd.C, including one Arkansas resident.
Ms. Chappel's complaint sought relief for theongful death of W.C. Chappel and alleged
claims of negligence, breach of contract, andatiohs of the Arkansdsong-Term Care Facility
Resident’s Rights Act.

On December 19, 2011, Ms. Chappel and seven others filed an amended complaint and
class action complaint as putative class raepriedives against the original state action
defendants and 33 newly named defendantdidimg GGNSC Heber Springs, LLC (Dkt. No.
10-1). This amended complaiahd class action complaint didticst Mr. Shearer, defendant
here, as a class representative. On Dece@le2012, the state court plaintiffs filed a motion
for class certification, and on February 28 @39¢d2012, the GGNSC state court defendants filed
motions to compel five of the mative class representatives to arbitrate their claims. The state
court held a hearing on June 6, 2013, over the state plaintiffs’ motionfor class certification

and GGNSC'’s five motions to comlparbitration (Dkt. No. 8-3).At the June 6, 2013, hearing,



the state court expressed inteatgrant the motion for classertification. Accordingly, the
Ouachita Circuit Court asked theat court plaintiffs to narrow the parties and issues through
amended pleadings and to draft an order certifgimg) defining the proposed class (see Dkt. No.
8-3, pp. 97-100). The state colmtard arguments on the motions to compel arbitration and
ordered additional discoverglated to the motions.

Mr. Shearer joined the s&atourt action on September 9, 2013, when he and 44 other
putative class representativéled a second amended complaamd first amended class action
complaint (Dkt. No. 1, p. 16). The state coplaintiffs filed an amended motion for class
certification in state court on November 12, 20I3GNSC—yplaintiffs herand a subset of the
state court defendants—filed this federati@at against Mr. Shearer on January 7, 2014, to
compel arbitration of Mr. Shearerssate court claims (Dkt. No. 1).

On January 30, 2014, the Arkansas Cir€lourt entered an order denying the GGNSC
state court defendants’ motions to compel arbitration of five putative class representatives, which
GGNSC had filed in February 2012. GGNSC appealed this order to the Arkansas Court of
Appeals, and the Arkansas Supreme Court tgtchra motion to transfer the appeal to the
Arkansas Supreme Court, where the parties Babenitted briefs and await oral argument. On
February 13, 2014, the Arkansasddit Court held a hearing ovéhe amended motion for class
certification. To the knowledgef this Court, the ArkansaSircuit Court has not entered a
formal written order certifyinghe proposed class action. TAekansas Circui Court’s oral
order at the June 6, 2013, hearinghis only indication to this Court of the state court’s intent
regarding classertification.

As stated above, GGNSC claims this Qobhas jurisdiction bsed on diversity of

citizenship under 28 U.S.C. § 1332(a)(1) and asiksQburt, pursuant to 9 U.S.C. 84, to compel



arbitration of Mr. Shearer's claims againGiGNSC (Dkt. No. 1). Before the Court is
defendant’s motion to dismiss piéiffs’ complaint to compel arbriation (Dkt. No. 8). Pursuant
to Rule 12(b)(1) of the FederRlules of Civil Procedw, defendant moves this court to dismiss
plaintiffs’ complaint for lack of subject mattgmrisdiction. Alternative}, defendant requests the
Court to abstain from hearing this action, relyingGmorado River Water Conservation District
v. United States424 U.S. 800 (1976).

. Motion To Dismiss Pursuant To Federal Rule Of Civil Procedure 12(b)(1)

Federal courts are courts of limited juridgtha and have the poweo hear only those
cases that they have been authorimedhear by Congress or the ConstitutioKokkonen v.
Guardian Life Ins. Co. of Americ®11 U.S. 375, 377 (1994). Tjhe party invoking federal
jurisdiction bears the burden of establishing its existenc&éel Co. v. Citizes for a Better
Env't, 523 U.S. 83, 104 (1998). To dismiss a conmpléor lack of subject matter jurisdiction
under Rule 12(b)(1), “the complaimtust be successfullghallenged on its face or on the factual
truthfulness of its averments. #facial challenge to jurisdiction, all of the faak allegations
concerning jurisdiction are presumtdbe true and the motion iscaessful if the plaintiff fails
to allege an element necessary for subject matter jurisdictittu% v. Sullivan4 F.3d 590, 593
(8th Cir. 1993) (internal citations omitted).n“la factual attack, the court considers matters
outside the pleadings, and the non-moving ypatbes not have théenefit of 12(b)(6)
safeguards.”Osborn v. United State918 F.2d 724, 729 (8th Cir. 1990).

The Court construes Mr. Shearer’s motion &céal challenge to jurisdiction and accepts
as true GGNSC'’s factual allegations concerningsgliction as stated in the complaint to compel
arbitration.

Section 4 of the Federal Artdtiion Act (“FAA”) grants limitel federal courjurisdiction:



A party aggrieved by the alleddailure, neglector refusal of another to arbitrate
under a written agreement for arbitratioray petition any United States district
court which, save for such agreemenvud have jurisdictiorunder Title 28, in a
civil action or in admiralty of the subject matter of a suit arising out of the
controversy between the parties, for arder directing that such arbitration
proceed in the manner provided for in such agreement....

9 U.S.C. § 4. "Thus, the FAA ‘bestow[s] nod&ral jurisdiction but rather require[es] an
independent jurisdictional basis.’"Northport Health Services of Arkansas, LLC v. Rutherford
605 F.3d 483, 486 (8th Cir. 2010) (quotidgll St. Assocs., L.L.C. v. Mattel, In&52 U.S. 576
(2008)). Because plaintiffs petition thiso@t under the FAA to compel arbitration of
defendant’s claims, plaintiffs nstiestablish an independent Isafir federal court jurisdiction.
Accordingly, plaintiffs asserthat this Court has divergitjurisdiction under 28 U.S.C. §
1332(a)(1).

Under 28 U.S.C. 8§ 1332(a)(1), federal distdourts have original jurisdiction over “all
civil actions where the matter in controveexceeds the sum or value of $75,000, exclusive of
interest and costs, and between . . . citizens of differestates.” 28 U.S.C. § 1332(a)(1).
Diversity jurisdiction requires complete diviéys meaning “all parties on one side of the
litigation are of a different citizenship from all of those on the othe&touffer Corp. v.
Breckenridge 859 F.2d 75, 76 (8th Cir. 1988) (citi®irawbridge v. Curtiss7 U.S. (3 Cranch)
267, 2 L.Ed. 435 (1806)).

Generally, a limited liability company is a @én of any state where one of its members
is a citizen.GMAC Commercial Credit LLC v. Dillard Dep’t Stores, In857 F.3d 827, 829 (8th
Cir. 2004). Defendant assetrtisat the Class Action Fairness Act (“CAFA”), which uses a
different rule for determining citizenship of unincorporated associations, applies to this case.
Instead of determining the citizenship of anincorporated business based on its members’
citizenship, CAFA establishes that an unimpmated business, including a limited liability
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company, is a citizen of the state where its @pal place of business is located. 28 U.S.C. §
1332(d)(10);see alsd-errell v. Express Check Advance of SC |LbB@1 F.3d 698, 700 (4th Cir.
2010); Gillespie et al. v. Benton Investments & AssoCase No. 4:12-cv-00288-BSM (E.D.
Ark. Nov. 2, 2012) (order graimg motion to remand).

CAFA grants federal district courts originjurisdiction over class actions which, among
other things, have an amount in contneyeexceeding $5,000,000, meet minimal diversity
requirements, and have a propostaks of at least 100 memberSee28 U.S.C. § 1332(d);
Raskas v. Johnson & Johnsonl9 F.3d 884, 886 (8th Cir. 2013). CAFA applies when a
proposed class seeks federal tqurisdiction origindly or when a party seeks to remove a
proposed class action to federal couee28 U.S.C. § 1332(d)(2Raskas 719 F.3d at 886.
Neither instance exists here, n@s Mr. Shearer presented anyhauity directing this Court to
assert jurisdiction under CAFAGGNSC filed its complaint to compel arbitration against Mr.
Shearer alone, and as Mr. Stearecognizes in his motion tismiss, GGNSC does not seek
removal of a proposed or existiotass action to this Court (DKtlo. 8, at 4). Therefore, CAFA
does not apply to this actiorand the traditional rule for termining citizenship of an
unincorporated business govethe jurisdictionadispute before this Court.

Plaintiffs’ complaint to compedrbitration alleges, and thidourt accepts as true, that the
amount in controversy exceeds $75,000 and tHaplaintiffs are citizens of California and
Delaware. Defendant does nospmlite the amount in controversy plaintiffs’ citizenship.
Furthermore, based on all documents before Gbert, defendant is a citizen of Arkansas.
Therefore, complete diversity exists, andstiCourt has jurisdiction under 28 U.S.C. §

1332(a)(1).



[Il1.  Motion To Dismiss Based On Colorado River Abstention

Mr. Shearer argues that the@t should abstain from assed its jurisdiction over this
case under principles outlined by the Supreme Cou@alorado River Water Conservation
District v. United States#24 U.S. 800 (1976).

The Supreme Court has emphasized that “Bddeourts have a ‘virtually unflagging
obligation ... to exercise tharisdiction given them.”” Moses H. Cone Mem’l Hosp. v. Mercury
Const. Corp.460 U.S. 1, 15 (1983) (quotirgplo. River Water424 U.S. at 817). The general
rule provides that “the pendency of an awtiin the state court is no bar to proceedings
concerning the same matter in thedl&el court having jurisdiction."Colo. River 424 U.S. at
817 (internal quotation marks omitted). None#iss| in certain exceptional circumstances,
federal courts may dismiss a federal suit becatifee presence of a concurrent state proceeding
for reasons of “(w)ise judiciadministration, giving regard tanservation of judicial resources
and comprehensive disposition of litigationld. (internal quotation marks omitted). These
exceptional circumstances allowing a federal conirtlismiss its suit because of a concurrent
state proceeding “are considerably more limiteahtlthe circumstances appropriate for [other
forms] of abstention.” Id. at 818. Thus, “only the clearesf justifications will warrant
dismissal.” Id. at 819.

A. Parallel State And Federal Court Proceedings

As a threshold matter, faColorado Riverabstention to apply, “there must be pending
parallel state and federal court proceedingsli-Con Const. Corp. v. Controlled Air, InG74
F.3d 527, 535 (8th Cir. 2009). In the Eighth Citct[tihe pendency of a state claim based on
the same general facts or subject matter as adledaim and involving th same parties is not

alone sufficient” for parallelismld. Instead, “substantial similarity [must] exist[] between the



state and federal proceedings, wha&milarity occurs when theis a substantial likelihood that
the state proceeding will fully dispose of tblaims presented in the federal courtfru-Con
Const. Corp.574 F.3d at 535 (emphasmssoriginal) (citingTruServ Corp. v. Fiegles, Inc419
F.3d 584, 592 (7th Cir. 2005)). Furthermore, “g]analysis focuses on matias they currently
exist, not as they could be modified,” and “jdidion must be exercised if there is any doubt as
to the parallel nature of tretate and federal proceedingdd. (citing Baskin v. Bath Tp. Bd. Of
Zoning Appeals15 F.3d 569, 572 (6th Cir. 1994AR Int’l, Inc. v. Nimelias Enter. S,A250
F.3d 510, 520 (7th Cir. 2001)). In deciding wiest a concurrent state court proceeding will
fully dispose of federal court claims, courts congptlre issues in the federal action to the issues
the parties have initiated or litigated in the state coBee TruServ Corp419 F.3d at 592AAR
Int’'l, Inc., 250 F.3d at 520Baskin 15 F.3d at 572THI of New Mexico aHobbs Citr., LLC v.
Patton 851 F.Supp.2d 1281, 1288-89 (D. N.M. Oct. 31, 2011).

In this case, the state and federal proceedings involve the same parties: Mr. Shearer and
GGNSC. Additionally, both the state and federal court proceedings involve a dispute over the
validity of arbitration agreements betwe&®GNSC and former nursing home residents.
Furthermore, GGNSC'’s claim in fed court, that an enforceab#bitration ageement exists
between GGNSC and Mr. Shearer, is also asddsy GGNSC in the Ouachita County Circuit
Court case as an affirmative defense (see D&t. 10, p. 11). Thus, the state court will likely
resolve the issue of whether Mr. Shearefgestourt claims muste arbitrated.

This Court recognizes thatgalding the arbitration agreement as an affirmative defense
does not require GGNSC to file a motion to congbitration in the state court; rather, the FAA
gives parties the option of filing a motion to coma#ditration in either state or federal court. 9

U.S.C. 84. Nonetheless, the state court will likdigpose of GGNSC's afation defense either



on the merits or because GGNSC will have waitreldefense. That GGNSC might choose to
waive the defense in state court does not chargéattt that the claimsserted here is exactly
the same as the affirmative defense asserted sntatt. Because the claim in this Court is the
same as the defense in state court, the staté action is likely to dispose fully the arbitration
defense either on a motion to compel arbitratiomorirtue of GGNSC'procedural default on
the claim.

GGNSC contends that the proceedings are not parallel since the five arbitration
agreements on which the state court ruled did not include Alma Shearer’s arbitration agreement
with GGNSC (Dkt. No. 8-5). GGNSC also argudsit parallelism is lacking because Mr.
Shearer joined the state actiotealGGNSC filed its five motion® compel arbitration in state
court and because no certified class existedatithe the state court ruled on these motions.
Nonetheless, as noted above, the state coodepding decided substantially similar, if not
identical, issues to the one before thisut—the enforceability of GGNSC arbitration
agreements with nursing home residents. Altiothe state court has not entered a formal order
certifying the class action, it expressed its intentdo so. Further, because the state court
intended to certify the class, itrdcted the state court plaintiffis amend their pleadings to allow
certification. These amended pleadings brobhtShearer into the state court action.

Moreover, the validity of anwrbitration agreement turns onngeal state contract law.
Faber v. Menard, In¢.367 F.3d 1048, 1052 (8tkir. 2004) (citing Dobbins v. Hawk’s
Enterprises 198 F.3d 715, 717 (8th Cir. 1999)). And although courts “examine arbitration
agreements on a case-by-case bagis,’the five arbitration agreements before the Arkansas
Supreme Court are identical to the one Ms. Shesagped. Therefore, ¢hstate court’s ruling

on GGNSC'’s other motions to compel arbitratieand the Arkansas Supreme Court’s potential
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determination on that issue—uwill not only be instructive, but also likely determinative as to how
Arkansas contract law effects Ms. Shearer’staation agreement. Accordingly, the state court
proceedings likely will fully dispose of GGNSE£’complaint in this Court to enforce her
arbitration agreement with GGNSC.

As the cases discussed above demonstrateCtust's duty is tacompare the state and
federal proceedings as they currently exi&gain, as the proceedings currently exist, GGNSC
has raised the issue of Ms. Stear arbitration agreement ingfstate court action, to which Mr.
Shearer is a party in a pending class actidfurthermore, the state court proceedings are
considering the enforceability of GGNSC araiion agreements, which are identical to Ms.
Shearer’s, as a matter of Arkansas contract IBecause of these facts, the Court finds that the
state and federal proceedings are paralleccofdingly, the Court next evaluates whether it
should abstain under the remaini@glorado Riveffactors.

B. Colorado River Factors

When the federal and staproceedings are parall€lplorado RiverandMoses H. Cone
instruct a district court to consider six mexhaustive factors for determining whether
“exceptional circumstances warrant abstentioffu-Con Const. Corp.574 F.3d at 534see
also Mountain Pure, LLC v. Turner Holdings, LL.@39 F.3d 920, 926 (8th Cir. 2006). These
factors include:

(1) whether there is a res over which aoert has established jurisdiction, (2)

the inconvenience of the federal forum, (3) whether maintaining separate
actions may result in piecemeal litigation, unless the relevant law would
require piecemeal litigation and the federal court issue is easily severed, (4)
which case has priority—not necessanthich case was filed first but a
greater emphasis on the relative progresdema the cases, (5) whether state

or federal law controls, especially faugg the exercise of jurisdiction where

federal law controls, and (6) the adequacy of the state forum to protect the
federal plaintiff's rights.
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Fru-Con Const. Corp.574 F.3d at 534 (quotingountain Pure, LLC439 F.3d at 926). Courts
must “pragmatically apply [these factors] &mlvance the ‘clear federal policy’ of avoiding
piecemeal adjudicationMountain Pure, LLC 439 F.3d at 926 (quotinigloses H. Cone460
U.S. at 16, 21). Nevertheless, the balance shbaldweighted in favor of the exercise of
jurisdiction.” Moses H. Cone460 U.S. at 16. A court’s task applying these factors “is not to
find some substantial reason for the exerciséedéral jurisdiction,” but rather “to ascertain
whether there exist ‘exceptionalircumstances ... to justify th&urrenderof that jurisdiction.”
Id. at 25-26 (emphasis in original).

Here, the parties agree thaethrst two factors, propertat issue andanvenience of
forum, are not implicated and do not gieiin favor of or against abstentioBut seeStewart v.
W. Heritage Ins. C9438 F.3d 488, 492 (5th Cir. 2006) (holgithe absence of any property at
issue supports exercisifgderal jurisdiction).

As for the third factor, “piecemeal litigation cars when different tribunals consider the
same issue, thereby duplicating efforts and possibly reaching different reshliédlolz Const.
Corp. v. Beck699 F.Supp.2d 1101 (E.D. M.O. 2010) (quotiradduke v. Burlington N.R. Co.
879 F.2d 1556, 1560 (7th Cir. 1989)). Conside@ujorado Rivels policy for “wise judicial
administration” and “conservation of judiciaksources and comprehensive disposition of
litigation,” courts have give the greatest weight to adimg piecemeal litigation.Federated
Rural Elec. Ins. Corp. v. Ark. Elec. Coop., Ind8 F.3d 294, 297-98 (8tGir. 1995) (internal
guotation marks omittedgee also Insurance Co. of the State of Penn. V. Sy98dx-.2d 829,
834-35 (8th Cir. 1992) (dismissing federal actibat involved an insured against one insurer

under Colorado Riverin favor of “concurrent comprehsive state court litigation,” which

12



involved all insurers). Ifrederated Ruralthe Eighth Circuit pronowed a policy favoring the
most inclusive concurrent proceeding. 48 F.3d at 298.

Here, GGNSC is a defendant in a pending jpeatlass action involving Mr. Shearer and
numerous other plaintiffs. Thaoncurrent state court action halseady considered and denied
five motions to compel arbitration of agreements that are substantially similar, if not identical, to
Ms. Shearer’s arbitration agreent (Dkt. No. 1, p.4; No. 8-5)Furthermore, the state court’s
reasoning for its order rests on language in tiération agreements identical to that in Ms.
Shearer’s agreement (Dkt. No.d,4; No. 8-5). The state caisrorder did not depend on facts
specific to the individual putative plaintiffevho entered into the arbitration agreements.
GGNSC has appealed the state court's deniathete five state court motions to compel
arbitration to the Arkansas Supreme Coufthe Arkansas Supreme Court’s decision on the
enforceability of these five hitration agreements likely witesolve any issues surrounding Ms.
Shearer’s agreement and the agrerets of other putativelass members in the state court action.
To litigate Ms. Shearer’s arbitration agreement ia @ourt and at this moment would create the
possibility for diverging interpretations betweerst@ourt and the state court action; this would
result in piecemeal litigation and waste judicresources, which the state court has already
expended to resolve these issues. Overalthihe: factor weighs in favor of abstention.

The Court notes the Supreme Court’s estant that the FAA “requires piecemeal
resolution when necessary to give effect toaditration agreement,’na therefore, a decision
over a motion to compel arbitration “in federalher than state court does not cause piecemeal
resolution of the parties’ underlying disputedVloses H. Cone460 U.S. at 20. Nevertheless,
this case presents a different issue. Here, beeadisss action is pending before the state court,

determination of Ms. Shearer’s arbitration agnent in this Court would encourage piecemeal
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resolution of the larger class claims, a resultofiatside of the FAA’s requirement of piecemeal
resolution of one individual’'s agreement.

The fourth factor considenshich case has priority. IMoses H. Conethe Supreme
Court held that “priority shouldot be measured exclusively by s complaint was filed first,
but rather in terms of how mugdrogress has been made in tive actions.” 460 U.S. at 21.
Additionally, “priority of filing includes [the federal] phatiff's choice of forum.” Fru-Con
Const. Corp. 574 F.3d at 539-40. The pendingtst action commenced on June 3, 2011.
Although Mr. Shearer did not join in the statetion until September 9, 2013, when the putative
class members filed an amended complaint,ahended complaint was filed at the direction of
the state court to satisfy the statourt’s requirements for classtifecation, afterthe state court
announced orally its intent tortéy a class. GGNSC filed itsomplaint to comel arbitration
against Mr. Shearer in thSourt on January 7, 2014

The state court proceedings not only beganreetive federal proceedings but have also
progressed for over three years lenthan the federal proceeding§he issue of enforceability
of GGNSC's arbitration agements has been argued and rujeoh in the stateitl court and is
currently before the Arkansas Supreme Couktrther, because the issue of enforceability of
these agreements is a matter of Arkansas contract law, and the Arkansas Supreme Court’s
decision on these agreements likely will deteeriime enforceability oMs. Shearer’s identical
agreement, the state court proceedings arerctosresolving the dispute between GGNSC and
Mr. Shearer over Ms. Shearer's agreement. erdlore, the stateoart proceedings have
progressed substantially more than the fedemtgadings, and this factor weighs in favor of

abstention.
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As for the fifth factor, whethrestate or federal law controls, the Eighth Circuit maintains
that “presence of state law issues [in federal court] will weigh in favor of abstention only in rare
circumstances.” Fru-Con Const. Corp.574 F.3d at 539 (internal quotation marks omitted).
Moreover, “difficulties and perplexities of stdtev are no reason for referral of the problem to
the state court."McNeese v. Bd. Of Ed. For Cmtynit Sch. Dist. 187, Cahokia, llI373 U.S.
668, 673 n.5 (1963)f. Colo. River424 U.S. at 816 (“[T]he mere potential for conflict in the
results of adjudications, doemot, without more, warrant afing exercise of federal
jurisdiction.”).

The FAA creates “a body of fedd substantive law estalti;ig and regulating the duty
to honor an agreement to arbitrat®ldses H. Cone460 U.S. at 25 n. 3but the validity of an
arbitration agreement turns on general state contract |[Baber, 367 F.3d at 1052. The
Supreme Court has stated thdite‘tsource-of-law factor has lesgnificance ... since the federal
courts’ jurisdiction to enforce the Arbitration Act é®ncurrent with thaof the state courts.”
Moses H. Cone460 U.S. at 25. GGNSC'’s action tongeel arbitration turns on Arkansas
contract law issues. Meover, GGNSC admits that the stabeit proceedings are in the process
of interpreting and applying Arkansas contrdatv to others’ arbitration agreements with
GGNSC (Dkt. No. 10, p.12).

Although the presence of state law issuetederal court will favor abstention “only in
rare circumstancesPru-Con Const. Corp.574 F.3d at 539, GGNSC’sv& motions to compel
arbitration before the Arkansas Supreme Cowgtiéentical to Ms. Shears, and the state court
proceedings’ resolution of those motions likelll eear directly on the enforceability of Ms.
Shearer’'s agreement. While difficult issuesstdte law are generalipsufficient reasons to

abstain, the convergence of difficult state law éssunere with the facthat the Arkansas
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Supreme Court will decide those issues as @lathe concurrent putative class action in state
court presents a “rare circumstance” supportbgtention. Nonetheds, weighing state and
federal courts’ concurrent jurisdiction over the FAA with the importance of state law issues in
this case and their eventual resolution in the corat state court proceedings, this factor is at
the very least neutral in regard@olorado Riverbstention.

The sixth factor “counts for or against adrgion and dismissal oniwhere one of the
forums isinadequateto protect a pay’s rights.” Fru-Con Sconst. Corp574 F.3d at 539
(emphasis in original) (internal quotation macdksitted). Here, both this Court and the Ouachita
County Circuit Court are adequately equippedptotect the partiestights regarding the
complaint to compel arbitration. As discussdzbve, state and federalwsts have concurrent
jurisdiction to enforce the FAASee Moses H. Coné60 U.S. at 25. Therefore, this factor does
not weigh in favor of abstention.

The Court has weighed tl@&olorado RiverandMoses H. Conéactors, finding that the
overall balance weighs in favor of abstentiofConsidering that the concurrent state court
proceedings, to which Mr. Shearer is a pamyolve a pending putative class action; that the
Arkansas Supreme Court, as atpaf the concurrent state taan, is currentlydeciding the
enforceability of arbitration agreements wiBGNSC that are identical to Ms. Shearer’s
agreement; and that the state proceedings peogressed for over three years, the Court finds
that this case poses substdntisks of piecemeal litigation, aonsistent rulings by federal and
state courts over an unsettled matie state law, and an extensiwaste of judicial resources.
Therefore, this case presents exceptiocmaumstances waanting abstention.

As this matter currently stands, this Coabstains from progssing any further on

GGNSC'’s motion to compel arbgition of Mr. Shearer’s claims. Nonetheless, the Court does

16



not dismiss this action; instead, the Court sthys proceeding and retains jurisdiction, pending
the resolution of the concurrent state court proceediSge. Cigna HealthCare &t. Louis, Inc.
v. Kaiser 294 F.3d 849 (7th Cir. 2002) (“[A] stay permite federal court to retain jurisdiction
in case the state court action dogot meet its anticipatech@ A stay had the additional
advantage of bringing thease back before the same federal juflgedeterminabn is needed as
to the preclusive effects of the state judgment or decisions.” (internal quotation marks omitted)).

V.  Other Matters

A. I ssue Preclusion

When considering the matters relevantthics Court’s jurisdigon, the Court has not
independently considered the argument that iggaelusion prevents this Court from hearing
GGNSC'’s complaint to compel attation. Mr. Shearer, in his mon to dismiss, argues that the
state court’s ruling over GGNSCHhve state court motions tocompel arbitration precludes
litigation in this Court over Mr. Shearer’s arbition agreement (DkiNo. 9, p. 10). Although
the Court notes Mr. Shearer'sgament, the Court does not deeanrelevant to the Court’s
determination in this order.

Further, this Court counsels that federal cohage hinted at the impropriety of deciding
res judicataor issue preclusion matters whdeciding motions to dismiss.See Hansen v.
Dohmen 4:07CV3159, 2008 WL 2020343 (D. Neb. May 7, 2008is type of argument may
be better suited for the summary judgment stage.

B. Supplemental Authority

On March 17, 2014, Mr. Shearer filed suppletabauthority in supparof his motion to

dismiss (Dkt. No. 11). The supplemtal authority is a recent cadeine Hills Health and

Rehabilitation, LLC v. Matthew2014 Ark. 109, in which the Arkansas Supreme Court held an
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arbitration agreement was unenforceable because no testimotgdexigdencing assent to the
agreement.See2014 Ark. 109, at 8. In his motion taplement authority, Mr. Shearer argues
that “Plaintiffs’ Complaint fail[s] to state a claiand the Complaint should be dismissed.” (Dkt.
No. 11, p.2). Plaintiffs filed a response tdfaelant’s supplemental #uority in support of
motion to dismiss (Dkt. No. 12). Plaintiffs argtmat the supplemental authority is irrelevant to
Mr. Shearer’s pending motion to dismiss beeatlsat motion argues laabf jurisdiction and
abstention, not the enforceability oktparties’ arbitration agreement.

GGNSC's argument is persuasiviéirst, Mr. Shearer’s motion to dismiss and his brief in
support focus exclusively on subject matter jurisdiction &wlorado River abstention.
Nowhere in Mr. Shearer's motion to dismisstos brief in support does he characterize his
motion as one filed under RulE2(b)(6). Therefore, althougthe Court has reviewed the
supplemental authority, the Court does not deerelévant to the legal issues currently before
the Court.

V. Conclusion

For the foregoing reasons, the Court denies defendant’s motion to dismiss pursuant to
Rule 12(b)(1) of the Federal Rules of Civil Procedure for lack of subject matter jurisdiction
(Dkt. No. 8). Furthermore, the Coulenies defendant’'s motion pursuantGolorado River
abstention insofar as it requetite Court to dismiss this ca@igekt. No. 8). On its own motion,
the Court will stay this action according @olorado Riverabstention until resolution of the
pending appeal of the state court decisionGENSC Holdings, LLC, et al. v. Kathryn S.
Chappel et al., CA 14-138. The parties are diretdefde with this Cout status reports within
15 days of the issuance of the Arkansas Supreme Court’s decision in GGNSC Holdings, LLC, et

al. v. Kathryn S. Chappel et al., CA 14-138.
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SO ORDERED this 30th day of September, 2014.

shous 4 P

Kristine G. Baker
United States District Judge
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