
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURT
FORȱTHEȱEASTERNȱDISTRICTȱOFȱARKANSAS

EmmaȱJ.ȱFoster, Plaintiff

No.ȱ2:11ȬCVȬ159ȬJMM

MichaelȱJ.ȱAstrue,ȱCommissioner, Defendant

SocialȱSecurityȱAdministration

ORDERȱAFFIRMINGȱTHEȱCOMMISSIONER’SȱDECISION

Inȱthisȱcase,ȱplaintiffȬclaimantȱEmmaȱJ.ȱFosterȱsoughtȱjudicialȱreviewȱofȱdefendant

CommissionerȱMichaelȱJ.ȱAstrue’sȱdenialȱofȱherȱapplicationȱforȱsupplementalȱsecurity

incomeȱ(SSI).ȱȱFosterȱaskedȱtheȱcourtȱtoȱreverseȱtheȱCommissioner’sȱdecisionȱand

remandȱherȱcaseȱtoȱtheȱSocialȱSecurityȱAdministrationȱ(SSA)ȱforȱtheȱawardȱofȱbenefits.1ȱ

Inȱtheȱalternative,ȱsheȱaskedȱtheȱcourtȱtoȱreverseȱtheȱdecisionȱandȱremandȱherȱcaseȱfor

anotherȱhearing.ȱȱAfterȱconsideringȱtheȱrecord,ȱtheȱargumentsȱofȱtheȱparties,ȱandȱthe

applicableȱlaw,ȱthisȱcourtȱaffirmsȱtheȱCommissioner’sȱdecision.

Scopeȱofȱjudicialȱreview.ȱȱInȱreviewingȱaȱdecisionȱdenyingȱanȱapplicationȱfor

disabilityȱbenefits,ȱtheȱcourtȱmustȱdetermineȱwhetherȱsubstantialȱevidenceȱsupportsȱthe

Commissioner’sȱdecisionȱandȱwhetherȱtheȱCommissionerȱmadeȱaȱlegalȱerror.2ȱ

1Docketȱentryȱ#ȱ2.

2Seeȱ42ȱU.S.C.ȱ§ȱ405(g)ȱ(requiringȱtheȱdistrictȱcourtȱtoȱdetermineȱwhetherȱthe
Commissioner’sȱfindingsȱareȱsupportedȱbyȱsubstantialȱevidenceȱandȱwhetherȱthe
Commissionerȱconformedȱwithȱapplicableȱregulations);ȱSlusserȱv.ȱAstrue,ȱ557ȱF.3dȱ923,
925ȱ(8thȱCir.ȱ2009)ȱ(statingȱthatȱtheȱcourt’sȱ“reviewȱofȱtheȱCommissioner’sȱdenialȱof
benefitsȱisȱlimitedȱtoȱwhetherȱtheȱdecisionȱisȱ‘supportedȱbyȱsubstantialȱevidenceȱinȱthe
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Substantialȱevidenceȱisȱmoreȱthanȱaȱmereȱscintillaȱofȱevidence;ȱitȱmeansȱsuchȱrelevant

evidenceȱasȱaȱreasonableȱmindȱmightȱacceptȱasȱadequateȱtoȱsupportȱaȱconclusion.3ȱȱIn

determiningȱwhetherȱsubstantialȱevidenceȱsupportsȱtheȱCommissioner’sȱdecision,ȱthe

courtȱmustȱconsiderȱevidenceȱthatȱdetractsȱfromȱtheȱCommissioner’sȱdecisionȱasȱwellȱas

evidenceȱthatȱsupportsȱtheȱdecision,ȱbutȱtheȱcourtȱmayȱnotȱreverseȱtheȱCommissioner’s

decisionȱsimplyȱbecauseȱsubstantialȱevidenceȱsupportsȱaȱcontraryȱdecision.4

Theȱdisputedȱissues.ȱȱTheȱpartiesȱdoȱnotȱdisputeȱthatȱFosterȱexhaustedȱher

administrativeȱremedies5ȱorȱthatȱtheȱCommissioner’sȱadministrativeȱlawȱjudgeȱ(ALJ)

followedȱtheȱrequiredȱfiveȬstepȱprocessȱforȱdeterminingȱwhetherȱaȱSSIȱclaimantȱis

disabled.6ȱȱInstead,ȱtheȱpartiesȱdisagreeȱaboutȱtheȱfollowingȱaspectsȱofȱthe

Commissioner’sȱdecision:

recordȱasȱaȱwhole’”);ȱLongȱv.ȱChater,ȱ108ȱF.3dȱ185,ȱ187ȱ(8thȱCir.ȱ1997)ȱ(“Weȱwillȱuphold
theȱCommissioner’sȱdecisionȱtoȱdenyȱanȱapplicantȱdisabilityȱbenefitsȱifȱtheȱdecisionȱis
notȱbasedȱonȱlegalȱerrorȱandȱifȱthereȱisȱsubstantialȱevidenceȱinȱtheȱrecordȱasȱaȱwholeȱto
supportȱtheȱconclusionȱthatȱtheȱclaimantȱwasȱnotȱdisabled.”).

3SeeȱSlusser,ȱ557ȱF.3dȱatȱ925.

4SeeȱSultanȱv.ȱBarnhart,ȱ368ȱF.3dȱ857,ȱ863ȱ(8thȱCir.ȱ2004);ȱWoolfȱv.ȱShalala,ȱ3ȱF.3d
1210,ȱ1213ȱ(8thȱCir.ȱ1993).

5SeeȱAndersonȱv.ȱSullivan,ȱ959ȱF.2dȱ690,ȱ692ȱ(8thȱCir.ȱ1992)ȱ(statingȱthatȱ“theȱSocial
SecurityȱActȱprecludesȱgeneralȱfederalȱsubjectȱmatterȱjurisdictionȱuntilȱadministrative

remediesȱhaveȱbeenȱexhausted”ȱandȱexplainingȱthatȱtheȱCommissioner’sȱappeal
procedureȱpermitsȱclaimantsȱtoȱappealȱonlyȱfinalȱdecisions).

6Seeȱ20ȱC.F.R.ȱ§ȱ416.920ȱ(settingȱforthȱtheȱfiveȬstepȱsequentialȱevaluationȱprocess
forȱdeterminingȱwhetherȱaȱclaimantȱisȱdisabledȱandȱentitledȱtoȱSSI).
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(1)ȱtheȱALJ’sȱdeterminationȱaboutȱFoster’sȱresidualȱfunctionalȱcapacity
(RFC);

(2)ȱtheȱALJ’sȱdeterminationȱthatȱFosterȱcouldȱperformȱherȱpreviousȱwork;

and

(3)ȱtheȱALJ’sȱevaluationȱofȱFoster’sȱcredibility.

Basedȱonȱtheseȱcomplaints,ȱFosterȱarguedȱthatȱsubstantialȱevidenceȱdoesȱnotȱsupportȱthe

Commissioner’sȱconclusionȱthatȱsheȱwasȱnotȱdisabled.ȱȱFosterȱalsoȱmaintainedȱthe

Commissioner’sȱdecisionȱdoesȱnotȱcomportȱwithȱrequiredȱlegalȱstandards.

TheȱCommissioner’sȱdecision.ȱȱBeforeȱapplyingȱforȱdisabilityȱbenefits,ȱFoster

workedȱforȱtwoȱandȱaȱhalfȱyearsȱasȱaȱcookȱforȱaȱWalȬMartȱdeli.7ȱȱFosterȱallegedȱshe

becameȱdisabledȱonȱAugustȱ1,ȱ2007,ȱbutȱsheȱalsoȱreportedȱbeingȱlaidȱoff.8ȱȱAtȱthatȱtime,

Fosterȱwasȱ57ȱyearsȱold.

Theȱrecordȱreflectsȱveryȱlittleȱinȱtermsȱofȱotherȱemployment.ȱȱFosterȱreported

workingȱforȱM.S.ȱExpressȱasȱaȱdeliȱcookȱfromȱ1999ȱtoȱ2001,ȱandȱforȱDixieȱFoodȱasȱa

scalerȬpackerȱfromȱJulyȱ1996ȱtoȱMayȱ1998.9ȱȱInȱtheȱlatterȱjob,ȱFosterȱweighedȱhotȱdogsȱin

aȱlab.ȱȱBeyondȱthat,ȱtheȱrecordȱreflectsȱminimalȱearnings.10

7SSAȱrecordȱatȱpp.ȱ100ȱ&ȱ105.ȱ

8Id.ȱatȱp.ȱ99ȱ(statingȱthatȱsheȱwasȱlaidȱoffȱinȱAugustȱ2007).ȱȱFosterȱtestifiedȱsheȱwas

letȱgoȱforȱanȱoverȬpaymentȱofȱfoodȱstamps.ȱȱId.ȱatȱp.ȱ30.

9Id.ȱatȱp.ȱ105.

10Id.ȱatȱp.ȱ93.
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FosterȱappliedȱforȱSSIȱonȱAprilȱ7,ȱ2008,11ȱandȱbasedȱherȱallegedȱdisabilityȱon

diabetesȱandȱrheumatoidȱarthritis.12ȱȱTheȱrecordȱdoesȱnotȱsupportȱtheȱallegationȱof

rheumatoidȱarthritis.ȱȱFosterȱcomplainedȱaboutȱnumbȱhands,ȱpainfulȱfeet,ȱand

weakeningȱeyesight.13

AfterȱconsideringȱFoster’sȱapplication,ȱtheȱALJȱdeterminedȱthatȱdespiteȱhaving

severeȱimpairments—hypertension,ȱdiabetes,ȱosteoarthrosis,ȱandȱobesity14—Fosterȱhad

theȱRFC15ȱtoȱperformȱmediumȱwork,ȱreducedȱbyȱoccasionalȱbending,ȱcrouching,

stooping,ȱkneeling,ȱcrawlingȱandȱclimbing,ȱandȱnoȱclimbingȱladders,ȱropesȱor

scaffolds.16

TheȱALJȱconsultedȱwithȱaȱvocationalȱexpertȱandȱdeterminedȱFosterȱcould

performȱherȱpastȱworkȱasȱaȱcook.17ȱȱBecauseȱtheȱALJȱdeterminedȱFosterȱcouldȱperform

11Id.ȱatȱp.ȱ90.

12Id.ȱatȱp.ȱ99.

13Id.ȱatȱp.ȱ99.

14Id.ȱatȱp.ȱ13.

15TheȱCommissioner’sȱregulationsȱdefineȱRFCȱasȱ“theȱmostȱ[theȱclaimant]ȱcanȱstill
doȱdespiteȱ[theȱclaimant’s]ȱlimitations.”ȱ20ȱC.F.R.ȱ§ȱ404.1545(a)(1)ȱ(DIB)ȱ&ȱ20ȱC.F.R.
§ȱ416.945(a)ȱ(SSI).

16SSAȱrecordȱatȱp.ȱ14.

17Id.ȱatȱp.ȱ18.
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herȱpastȱwork,18ȱtheȱALJȱconcludedȱthatȱFosterȱwasȱnotȱdisabledȱunderȱtheȱSocial

SecurityȱAct.19ȱȱTheȱALJ’sȱdecisionȱbecameȱtheȱfinalȱdecisionȱofȱtheȱCommissionerȱfor

theȱpurposeȱofȱjudicialȱreviewȱpursuantȱtoȱ42ȱU.S.C.ȱ§ȱ405(g).ȱ

SubstantialȱevidenceȱsupportsȱtheȱCommissioner’sȱdecision.ȱȱTheȱfollowing

substantialȱevidenceȱsupportsȱtheȱCommissioner’sȱconclusionȱthatȱFosterȱwasȱnot

disabled:ȱ(1)ȱtreatmentȱnotesȱforȱdiabetes,ȱ(2)ȱtreatmentȱnotesȱforȱhypertension,

(3)ȱevidenceȱaboutȱweight,ȱ(4)ȱtreatmentȱnotesȱbyȱDr.ȱBeataȱMajewski,ȱ(5)ȱaȱphysical

RFCȱassessment,ȱandȱ(6)ȱvocationalȱexpertȱtestimony.

Treatmentȱnotesȱforȱdiabetes.ȱȱFosterȱwasȱdiagnosedȱwithȱdiabetesȱtypeȱIIȱatȱleast

asȱearlyȱasȱDecemberȱ19,ȱ2006.20ȱȱTypeȱIIȱdiabetesȱisȱtheȱmostȱcommonȱformȱofȱdiabetes.ȱ

Itȱisȱ“consideredȱaȱmilderȱformȱofȱdiabetesȱbecauseȱofȱitsȱslowȱonset…andȱbecauseȱit

frequentlyȱcanȱbeȱcontrolledȱwithȱdietȱandȱoralȱmedication.”21ȱȱTheȱdiagnosisȱofȱdiabetes

18Seeȱ20ȱC.F.R.ȱ§ȱ416.920(a)(4)(iv)ȱ(“ȱAtȱtheȱfourthȱstep,ȱweȱconsiderȱour
assessmentȱofȱyourȱresidualȱfunctionalȱcapacityȱandȱyourȱpastȱrelevantȱwork.ȱIfȱyouȱcan
stillȱdoȱyourȱpastȱrelevantȱwork,ȱweȱwillȱfindȱthatȱyouȱareȱnotȱdisabled.”).

19SSAȱrecordȱatȱp.ȱ18.ȱȱToȱbeȱdisabledȱunderȱtheȱSocialȱSecurityȱAct,ȱaȱclaimant

mustȱbeȱ“unableȱtoȱengageȱinȱanyȱsubstantialȱgainfulȱactivityȱbyȱreasonȱofȱanyȱmedically

determinableȱphysicalȱorȱmentalȱimpairmentȱwhichȱcanȱbeȱexpectedȱtoȱresultȱinȱdeathȱor
whichȱhasȱlastedȱorȱcanȱbeȱexpectedȱtoȱlastȱforȱaȱcontinuousȱperiodȱofȱnotȱless
thanȱtwelveȱmonths.”ȱ42ȱU.S.C.ȱ§ȱ1382c(a)(3)(A).

20SSAȱrecordȱatȱp.ȱ176.ȱȱFosterȱmayȱhaveȱbeenȱdiagnosedȱearlier,ȱbutȱearlier
medicalȱrecordsȱareȱmostlyȱillegible.

212ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ1347ȱ(4thȱed.).
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supportsȱtheȱALJ’sȱdeterminationȱthatȱFosterȱisȱimpairedȱbyȱdiabetes.

TheȱtreatmentȱnotesȱforȱdiabetesȱsupportȱtheȱALJ’sȱRFCȱdeterminationȱbecause

theȱnotesȱdocumentedȱnoȱseriousȱcomplications.ȱȱAlthoughȱdiabetesȱtypeȱIIȱcanȱoftenȱbe

controlledȱwithȱdietȱalone,ȱorȱdietȱandȱmedication,ȱuntreatedȱtypeȱIIȱdiabetesȱcanȱresult

inȱnumerousȱseriousȱhealthȱproblems—i.e.,ȱ“kidneyȱfailure,ȱheartȱdisease,ȱstroke,ȱlimb

amputation,ȱandȱblindness.”22ȱȱInȱsomeȱcases,ȱinsulinȱinjectionsȱareȱneededȱifȱdietȱand

oralȱmedicationȱfailȱtoȱmaintainȱnormalȱglucoseȱlevels.23

Foster’sȱdoctorsȱprescribedȱoralȱmedication,ȱrecommendedȱaȱlowȱcaloricȱdietȱfor

weightȱloss,24ȱandȱencouragedȱFosterȱtoȱexercise.25ȱȱDoctorsȱdocumentedȱnoȱsymptoms

signalingȱtheȱcomplicationȱofȱFoster’sȱdiabetes—e.g.,ȱfootȱulcers,ȱslowȬhealingȱwounds,

gumȱinfections,ȱblurredȱvision,ȱheartȱdisease,ȱorȱurinaryȱtractȱinfections.ȱȱFoster’s

prescribedȱtreatmentȱplan,ȱandȱtheȱlackȱofȱdocumentationȱofȱseriousȱcomplications,ȱ

22Id.ȱatȱp.ȱ1346.

23Id.ȱatȱpp.ȱ1347ȱ&ȱ1350.

24SSAȱrecordȱatȱp.ȱ171ȱ(onȱDec.ȱ20,ȱ2007,ȱcharacterizingȱFoster’sȱdiabetesȱas
uncontrolledȱandȱprescribingȱ1800ȱcalorieȱdiet);ȱp.ȱ201ȱ(onȱJulyȱ26,ȱ2008,ȱstressingȱthe
“importanceȱofȱsodiumȱintake,ȱsaturatedȱfatȱandȱcholesterol,ȱcaloricȱbalance,ȱsufficient
intakeȱofȱcomplexȱcarbohydrates,ȱfiber,ȱcalciumȱandȱiron”);ȱp.ȱ204ȱ(onȱAug.ȱ16,ȱ2008,
encouragingȱFosterȱtoȱchangeȱherȱdiet);ȱp.ȱ219ȱ(onȱMayȱ26,ȱ2009,ȱinstructingȱFosterȱto
deceaseȱsugarȱintakeȱandȱdiet).

25Seeȱid.ȱp.ȱ207ȱ(onȱJulyȱ26,ȱ2008,ȱstressingȱtheȱ“importanceȱofȱregularȱexercise”);
p.ȱ204ȱ(onȱAug.ȱ16,ȱ2008,ȱstressingȱtheȱimportanceȱofȱ30Ȭ45ȱminutesȱofȱexerciseȱmost

daysȱofȱtheȱweek);ȱp.ȱ219ȱ(onȱMayȱ26,ȱ2009,ȱinstructingȱFosterȱtoȱexercise).
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supportȱtheȱALJ’sȱdeterminationȱaboutȱFoster’sȱRFCȱbecauseȱnothingȱsupportedȱa

reducedȱRFC.

Treatmentȱnotesȱforȱhypertension.ȱȱFosterȱwasȱdiagnosedȱwithȱhypertension,ȱor

highȱbloodȱpressure,ȱatȱleastȱasȱearlyȱasȱAugustȱ3,ȱ2006.26ȱȱ“Hypertensionȱisȱserious

becauseȱpeopleȱwithȱtheȱconditionȱhaveȱaȱhigherȱriskȱforȱheartȱdiseaseȱandȱother

medicalȱproblemsȱthanȱpeopleȱwithȱnormalȱbloodȱpressure.”27ȱȱTheȱdiagnosisȱof

hypertensionȱsupportedȱtheȱALJ’sȱdeterminationȱthatȱhypertensionȱwasȱaȱserious

impairment.

TheȱtreatmentȱnotesȱforȱhypertensionȱsupportȱtheȱALJ’sȱRFCȱdetermination

becauseȱtheȱnotesȱdocumentȱnoȱseriousȱcomplications.ȱȱTheȱgoalȱofȱtreating

hypertensionȱisȱtoȱlowerȱbloodȱpressure,28ȱbecauseȱuntreatedȱhypertensionȱcanȱleadȱto

arteriosclerosis,ȱheartȱattack,ȱstroke,ȱenlargedȱheart,ȱandȱkidneyȱdamage.29ȱȱ“Treatment

toȱlowerȱbloodȱpressureȱmayȱincludeȱchangesȱinȱdiet,ȱgettingȱregularȱexercise,ȱand

takingȱanti[Ȭ]hypertensionȱmedications.”30ȱȱ“Theȱkeyȱtoȱavoidingȱseriousȱcomplications

26Id.ȱatȱp.ȱ3.

273ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ2215ȱ(4thȱed.).

28Id.ȱatȱp.ȱ2217.

29Id.

30Id.ȱatȱp.ȱ2217ȱ(emphasisȱinȱsource).

7



ofȱhypertensionȱisȱtoȱdetectȱandȱtreatȱitȱbeforeȱdamageȱoccurs.”31

Foster’sȱdoctorsȱrecommendedȱchangingȱFoster’sȱdietȱandȱgettingȱregular

exercise,ȱandȱprescribedȱantiȬhypertensionȱmedications.32ȱȱDoctorsȱdocumentedȱno

seriousȱcomplications.ȱȱTheȱtreatmentȱnotesȱshowedȱthatȱFoster’sȱbloodȱpressure

improvedȱwithȱmedicationȱcompliance,33ȱalthoughȱFosterȱwasȱnotȱalwaysȱcompliant.34ȱ

TheȱtreatmentȱnotesȱsupportȱtheȱALJ’sȱdeterminationȱbecauseȱ“[a]nȱimpairmentȱwhich

canȱbeȱcontrolledȱbyȱtreatmentȱorȱmedicationȱisȱnotȱconsideredȱdisabling.”35ȱȱNothingȱin

theȱtreatmentȱnotesȱsupportedȱaȱreducedȱRFC.

Evidenceȱaboutȱweight.ȱȱFosterȱisȱ5ȱfeetȱtall.36ȱȱTreatmentȱnotesȱdocumentedȱher

31Id.ȱatȱp.ȱ2218.

32SSAȱrecordȱatȱpp.ȱ205Ȭ07ȱ(onȱJulyȱ26,ȱ2008,ȱgivingȱFosterȱclonidine;ȱstressing
moderationȱinȱsodiumȱintake,ȱsaturatedȱfatsȱandȱcholesterol;ȱandȱrecommendingȱregular
exercise);ȱid.ȱatȱp.ȱ204ȱ(onȱAug.ȱ16,ȱ2008,ȱprescribingȱHydrochlorothiazide,ȱencouraging
decreaseȱinȱcaloricȱintake,ȱandȱstressingȱtheȱimportanceȱofȱregularȱexercise).

33Id.ȱatȱp.ȱ174ȱ(onȱJuneȱ13,ȱ2007,ȱhypertensionȱwasȱuncontrolled);ȱp.ȱ172ȱ(onȱAug.
17,ȱ2007,ȱnormalȱbloodȱpressure);ȱp.ȱ171ȱonȱDec.ȱ20,ȱ2007,ȱnormalȱbloodȱpressure);ȱp.ȱ187
(onȱMayȱ20,ȱ2008,ȱhighȱbloodȱpressure);ȱp.ȱ204ȱ(onȱAug.ȱ16,ȱ2008,ȱgoodȱbloodȱpressure);
p.ȱ219ȱ(onȱMayȱ26,ȱ2009,ȱgoodȱbloodȱpressure);ȱp.ȱ218ȱ(onȱJuneȱ9,ȱ2009,ȱnoting
medicationȱcomplianceȱandȱnormalȱbloodȱpressure).ȱȱ“Bloodȱpressureȱlowerȱthanȱ120/80
mmȱHgȱisȱconsideredȱnormal.”ȱȱ3ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ2216ȱ(4thȱed.).

34SSAȱrecordȱatȱp.ȱ219ȱ(onȱMayȱ26,ȱ2009,ȱcharacterizingȱFosterȱasȱnonȬcompliant

patient);ȱp.ȱ217ȱ(onȱJulyȱ21,ȱ2009,ȱannotatingȱchartȱwithȱnonȬcompliantȱpatient).

35Estesȱv.ȱBarnhart,ȱ275ȱF.3dȱ722,ȱ725ȱ(8thȱCir.ȱ2002).

36SSAȱrecordȱatȱp.ȱ28.

8



weightȱasȱaveragingȱ196ȱpounds.ȱȱAȱpersonȱwithȱthatȱheightȱandȱweightȱhasȱaȱbody

massȱindexȱ(BMI)ȱofȱ38.3.ȱȱAȱpersonȱwithȱBMIȱoverȱ25ȱisȱconsideredȱobese.37ȱȱFoster’s

weightȱshowedȱthatȱsheȱwasȱobese.

EvidenceȱaboutȱFoster’sȱweightȱsupportȱtheȱALJ’sȱdeterminationȱthatȱFoster’s

abilityȱtoȱworkȱwasȱimpairedȱbyȱobesity.ȱȱBecauseȱobesityȱcanȱcauseȱfunctional

limitationsȱ“inȱanyȱofȱtheȱexertionalȱfunctionsȱsuchȱasȱsitting,ȱstanding,ȱwalking,ȱlifting,

carrying,ȱpushing,ȱandȱpulling,”38ȱevidenceȱaboutȱFoster’sȱweightȱalsoȱsupportsȱthe

ALJ’sȱRFCȱdeterminationȱlimitingȱFosterȱtoȱoccasionalȱbending,ȱcrouching,ȱstooping,

kneeling,ȱcrawling,ȱandȱrestrictingȱFosterȱfromȱclimbingȱladders,ȱropesȱorȱscaffold.

Dr.ȱMajewski’sȱtreatmentȱnotes.ȱȱDr.ȱMajewskiȱisȱaȱrheumatologist.ȱȱFoster

complainedȱtoȱDr.ȱMajweskiȱaboutȱpainȱandȱswellingȱinȱherȱleftȱankleȱandȱleftȱhand,ȱand

severeȱpainȱinȱtheȱfingersȱofȱherȱleftȱhand.39ȱȱDr.ȱMajewskiȱorderedȱaȱrheumatoidȱfactor

testȱtoȱdetermineȱwhetherȱFosterȱhadȱrheumatoidȱarthritisȱandȱstartedȱFosterȱon

37“IndividualsȱwithȱBMI’sȱoverȱ25ȱareȱconsideredȱtoȱbeȱobeseȱbecauseȱthisȱisȱthe
BMIȱlevelȱaboveȱwhichȱhealthȱrisksȱincrease.”ȱ10Ȭ78AȱAttorneys’ȱTextbookȱofȱMed.ȱ(3d
ed.)ȱPȱ78A.00.ȱȱButȱseeȱ4ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ(4thȱed.)ȱ3116ȱ(characterizingȱa
BMIȱofȱoverȱ30ȱasȱobese).

38SocialȱSecurityȱRulingȱ02Ȭ1p:ȱPolicyȱInterpretationȱRulingȱonȱTitlesȱIIȱ&ȱXVI:
EvaluationȱofȱObesityȱatȱ¶ȱ8,ȱeffectiveȱSept.ȱ12,ȱ2002.ȱȱSeeȱ4ȱTheȱGaleȱEncyclopediaȱof
Med.ȱ3116ȱ(4thȱed.)ȱ(describingȱhowȱobesityȱstressesȱtheȱbody’sȱorgansȱandȱincreasesȱthe
riskȱofȱproblemsȱlikeȱfatigueȱandȱpoorȱphysicalȱfitness).

39SSAȱrecordȱatȱp.ȱ160.
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methotrexate.40

Labȱresultsȱwereȱnegativeȱforȱtheȱrheumatoidȱfactor,41ȱsoȱDr.ȱMajewskiȱdiagnosed

Fosterȱwithȱinflammatoryȱarthritis,ȱseronegative.42ȱȱThisȱdiagnosisȱsupportsȱtheȱALJ’s

determinationȱthatȱFosterȱwasȱimpairedȱbyȱosteoarthrosis,43ȱtheȱmostȱcommonȱjoint

disorder.44ȱȱDr.ȱMajewski’sȱtreatmentȱnotesȱalsoȱsupportȱtheȱALJ’sȱdeterminationȱthat

FosterȱcanȱworkȱbecauseȱDr.ȱMajewskiȱreportedȱthatȱFosterȱhadȱimprovedȱwith

methotrexate,ȱstating,ȱ“Functionally,ȱsheȱisȱdoingȱreasonablyȱwell…”45ȱNothingȱinȱthe

treatmentȱnotesȱsupportedȱaȱreducedȱRFC.

AȱphysicalȱRFCȱassessment.ȱȱTheȱrecordȱincludesȱaȱphysicalȱRFCȱassessmentȱby

Dr.ȱLucyȱSauer.ȱȱInȱtheȱassessment,ȱDr.ȱSauerȱopinedȱthatȱFosterȱcouldȱliftȱand/orȱcarry

50ȱpoundsȱoccasionallyȱandȱ25ȱpoundsȱfrequently;ȱstandȱand/orȱwalkȱforȱaȱtotalȱof

6ȱhoursȱinȱanȱ8Ȭhourȱworkday;ȱandȱsitȱforȱaȱtotalȱofȱ6ȱhoursȱinȱaȱnormalȱ8Ȭhour

40Id.ȱatȱp.ȱ161.ȱȱOneȱuseȱofȱmethotrexateȱisȱtoȱtreatȱrheumatoidȱarthritis.

41Id.ȱatȱp.ȱ165.

42Id.ȱatȱp.ȱ157.ȱȱTheȱabsenceȱofȱtheȱrheumatoidȱfactorȱdistinguishesȱaȱseronegative
arthritisȱfromȱrheumatoidȱarthritis.ȱ

43Id.ȱatȱp.ȱ13.

44Osteoarthrosisȱisȱanotherȱnameȱforȱosteoarthritis.ȱȱSeeȱ4ȱTheȱGaleȱEncyclopedia
ofȱMed.ȱ3181ȱ(4thȱed.)ȱ(describingȱosteoarthritisȱasȱtheȱ“oldestȱandȱmostȱcommonȱtypes
ofȱarthritisȱthatȱmostlyȱaffectsȱtheȱcartilage”).

45SSAȱrecordȱatȱp.ȱ157.
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workday.46ȱȱTheȱopinedȱabilitiesȱwereȱconsistentȱwithȱmediumȱwork.47ȱȱTheȱconsistency

supportsȱtheȱALJ’sȱdeterminationȱthatȱFosterȱcouldȱperformȱmediumȱwork.

Vocationalȱexpertȱtestimony.ȱȱTheȱvocationalȱexpertȱtestifiedȱthatȱaȱpersonȱwith

Foster’sȱRFCȱcouldȱperformȱherȱpastȱworkȱasȱaȱcook.48ȱȱTheȱvocationalȱexpert’s

testimonyȱsupportsȱtheȱALJ’sȱdeterminationȱthatȱFosterȱcouldȱworkȱasȱaȱcook,ȱandȱthus,

thatȱFosterȱwasȱnotȱdisabled.

TheȱCommissioner’sȱdecisionȱcomportsȱwithȱapplicableȱlegalȱstandards.ȱ

TheȱRFCȱdetermination.ȱȱFosterȱcomplainedȱaboutȱtheȱALJ’sȱinterpretationȱof

evidenceȱaboutȱherȱactivitiesȱofȱdailyȱliving,ȱandȱarguedȱthatȱherȱactivitiesȱdoȱnot

supportȱaȱfindingȱthatȱsheȱcanȱdoȱmediumȱwork.49ȱȱSheȱmaintainedȱthatȱtheȱconsulting,

examiningȱdoctorȱindicatedȱsheȱhadȱmoreȱimpairmentsȱthanȱtheȱALJȱfound.ȱȱSheȱalso

complainedȱthatȱtheȱRFCȱdeterminationȱdidȱnotȱincorporateȱlimitationsȱflowingȱfrom

arthritisȱinȱherȱhands.

“Aȱclaimant’sȱRFCȱrepresentsȱtheȱmostȱheȱcanȱdoȱdespiteȱtheȱcombinedȱeffectsȱof

46Id.ȱatȱp.ȱ195.

47Seeȱ20ȱC.F.R.ȱ§ȱ404.1567(c)ȱ(“Mediumȱworkȱinvolvesȱliftingȱnoȱmoreȱthanȱ50
poundsȱatȱaȱtimeȱwithȱfrequentȱliftingȱorȱcarryingȱofȱobjectsȱweighingȱupȱtoȱ25
pounds.”).

48SSAȱrecordȱatȱp.ȱ41.

49Docketȱentryȱ#ȱ16,ȱp.ȱ8.ȱ
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allȱofȱhisȱcredibleȱlimitationsȱandȱmustȱbeȱbasedȱonȱallȱcredibleȱevidence.”50ȱȱ“In

determiningȱtheȱclaimant’sȱ[RFC],ȱtheȱALJȱhasȱaȱdutyȱtoȱestablish,ȱbyȱcompetentȱmedical

evidence,ȱtheȱphysicalȱandȱmentalȱactivityȱthatȱtheȱclaimantȱcanȱperformȱinȱaȱwork

setting,ȱafterȱgivingȱappropriateȱconsiderationȱtoȱallȱofȱherȱimpairments.”51ȱȱTheȱALJ,

however,ȱisȱnotȱrequiredȱ“toȱmechanicallyȱlistȱandȱrejectȱeveryȱpossibleȱlimitation.”52

Fosterȱinitiallyȱreportedȱthatȱsheȱcouldȱmakeȱherȱbed,ȱiron,ȱshop,ȱandȱattend

church.53ȱȱSheȱlaterȱtestifiedȱthatȱsheȱcouldȱhardlyȱgetȱaroundȱbecauseȱofȱherȱleftȱleg54

andȱthatȱsheȱcouldȱnotȱbuttonȱaȱgarmentȱorȱtieȱaȱshoelaceȱwithȱherȱleftȱhand.55ȱȱAfterȱa

physicalȱexamination,ȱaȱconsultativeȱphysicianȱreportedȱthatȱFosterȱcouldȱnotȱsquatȱor

riseȱfromȱaȱsquattingȱposition.56ȱȱThisȱevidenceȱsupportsȱFoster’sȱallegationȱofȱdisability,

butȱtheȱcourtȱmayȱnotȱreverseȱtheȱCommissioner’sȱdecisionȱsimplyȱbecauseȱevidence

50McCoyȱv.ȱAstrue,ȱ648ȱF.3dȱ605,ȱ614ȱ(8thȱCir.ȱ2011).

51Ostronskiȱv.ȱChater,ȱ94ȱF.3dȱ413,ȱ418ȱ(8thȱCir.ȱ1996).

52McCoyȱv.ȱAstrue,ȱ648ȱF.3dȱ605,ȱ615ȱ(8thȱCir.ȱ2011).

53SSAȱrecordȱatȱp.ȱ113.

54Id.ȱatȱp.ȱ35.

55Id.ȱatȱp.ȱ37.

56Id.ȱatȱp.ȱ190.
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supportsȱaȱcontraryȱdecision.57ȱȱInstead,ȱtheȱcourtȱmustȱdeferȱtoȱtheȱALJ’sȱfindingsȱif

supportedȱbyȱsubstantialȱevidence.ȱȱHere,ȱsubstantialȱevidenceȱsupportsȱtheȱALJ’s

findings.

InȱdeterminingȱRFC,ȱtheȱALJȱmustȱfirstȱdetermineȱtheȱapplicant’sȱcredibility,”58

andȱthenȱdetermineȱaȱclaimant’sȱRFCȱbasedȱonȱallȱrelevantȱevidence.59ȱȱTheȱALJȱinȱthis

caseȱevaluatedȱFoster’sȱcredibilityȱandȱfoundȱherȱallegationsȱaboutȱherȱlimitations

partiallyȱcredible.60ȱȱTheȱunfavorableȱdecisionȱshowsȱtheȱALJȱconsideredȱallȱrelevant

evidence.ȱȱForȱexample,ȱtheȱconsultativeȱexaminerȱfoundȱthatȱFosterȱcouldȱholdȱaȱpen

andȱwrite,ȱpickȱupȱaȱcoin,ȱandȱtouchȱherȱfingertipsȱtoȱherȱpalm.61ȱȱThisȱfinding

contradictedȱFoster’sȱreportȱthatȱsheȱcouldȱnotȱbuttonȱaȱgarmentȱorȱtieȱaȱshoelace.ȱȱThe

consultativeȱexaminerȱalsoȱfoundȱthatȱFosterȱcouldȱstandȱandȱwalkȱwithoutȱassistive

devicesȱandȱassessedȱFoster’sȱabilityȱtoȱwalk,ȱstand,ȱsit,ȱlift,ȱcarry,ȱhandleȱandȱfingerȱas

moderate.62ȱȱFoster’sȱtreatingȱphysicianȱfoundȱaȱfullȱrangeȱofȱmotionȱinȱallȱextremities

57SeeȱSultanȱv.ȱBarnhart,ȱ368ȱF.3dȱ857,ȱ863ȱ(8thȱCir.ȱ2004);ȱWoolfȱv.ȱShalala,ȱ3ȱF.3d
1210,ȱ1213ȱ(8thȱCir.ȱ1993).

58Ellisȱv.ȱBarnhart,ȱ392ȱF.3dȱ988,ȱ995Ȭ96ȱ(8thȱCir.ȱ2005).

59Pearsallȱv.ȱMassanari,ȱ274ȱF.3dȱ1211,ȱ1217Ȭ18ȱ(8thȱCir.ȱ2001).

60SSAȱrecordȱatȱpp.ȱ15Ȭ17.

61Id.ȱatȱp.ȱ190.

62Id.ȱatȱp.ȱ191.
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withȱcrepitanceȱ(crunchingȱwithȱbending)ȱinȱleftȱknee,63ȱandȱencouragedȱFosterȱto

exercise.64ȱȱThisȱevidenceȱcontradictedȱFoster’sȱtestimonyȱsheȱcouldȱhardlyȱgetȱaround.

ToȱtheȱextentȱFosterȱarguedȱthatȱposturalȱlimitationsȱwereȱinconsistentȱwithout

limitationsȱonȱstandingȱandȱwalking,65ȱthatȱargumentȱfailsȱforȱatȱleastȱtwoȱreasons.ȱȱFirst,

theȱALJȱlimitedȱFosterȱtoȱupȱtoȱsixȱhoursȱinȱanȱeightȬhourȱworkday.ȱȱSecond,ȱFosterȱhad

aȱnegativeȱRomberg’sȱtest.66ȱȱFosterȱallegedȱsheȱwasȱsoȱimpairedȱthatȱsheȱcouldȱnot

work,ȱbutȱtheȱALJȱcitedȱsubstantial,ȱcompetentȱmedicalȱevidenceȱsupportingȱtheȱRFC

determination.ȱȱTheȱALJȱdidȱnotȱerrȱinȱdeterminingȱFoster’sȱRFC.

TheȱdeterminationȱthatȱFosterȱcouldȱperformȱherȱpreviousȱwork.ȱȱFoster

contendedȱthatȱherȱdescriptionȱofȱherȱpastȱworkȱexceededȱtheȱdemandsȱofȱaȱshortȬorder

cook.ȱȱSheȱarguedȱthatȱherȱworkȱwasȱcloserȱtoȱaȱfryȱcook.ȱȱBecauseȱsheȱmaintainedȱthe

ALJȱusedȱanȱerroneousȱjobȱdescriptionȱinȱtheȱunfavorableȱdecision,ȱsheȱaskedȱtheȱcourt

toȱremandȱthisȱcaseȱforȱreȬevaluation.

63Id.ȱatȱp.ȱ214.

64Id.

65Seeȱdocketȱentryȱ#ȱ16,ȱp.ȱ9.

66SSAȱrecordȱatȱp.ȱȱ190.ȱȱ“TheȱRombergȱtestȱassessesȱtheȱabilityȱofȱtheȱpatientȱto
standȱerectȱwithoutȱswayingȱorȱfalling.”ȱȱ9Ȭ307ȱProvingȱMed.ȱDiagnosisȱ&ȱPrognosis
(Scope).ȱȱ“AȱnormallyȱfunctioningȱpatientȱshouldȱbeȱableȱtoȱholdȱtheȱRombergȱposition
forȱ15ȱsecondsȱwithoutȱfallingȱorȱsignificantȱswaying,ȱinȱwhichȱcaseȱtheȱRombergȱtestȱis
saidȱtoȱbeȱnegative.”ȱȱId.ȱatȱ§ȱ307.05.
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ȱInȱdeterminingȱwhetherȱaȱclaimantȱcanȱdoȱherȱpastȱwork,ȱaȱ“vocationalȱexpertȱor

specialistȱmayȱofferȱrelevantȱevidenceȱwithinȱhisȱorȱherȱexpertiseȱorȱknowledge

concerningȱtheȱphysicalȱandȱmentalȱdemandsȱofȱaȱclaimant’sȱpastȱrelevantȱwork,ȱeither

asȱtheȱclaimantȱactuallyȱperformedȱitȱorȱasȱgenerallyȱperformedȱinȱtheȱnational

economy.”67ȱȱInȱthisȱcase,ȱtheȱALJȱconsultedȱaȱvocationalȱexpert.ȱȱAfterȱconsidering

Foster’sȱdescriptionȱofȱherȱpastȱwork,ȱandȱconsideringȱvariousȱjobȱdescriptionsȱinȱthe

DictionaryȱofȱOccupationalȱTitlesȱ(DOT),ȱtheȱvocationalȱexpertȱtestifiedȱthatȱFoster

couldȱperformȱherȱpastȱrelevantȱworkȱasȱaȱshortȬorderȱcook,ȱDOTȱcodeȱ313.374Ȭ014.68ȱ

Foster’sȱdescriptionȱofȱherȱworkȱwasȱconsistentȱwithȱtheȱDOT’sȱdescriptionȱofȱaȱshortȬ

orderȱcook.69ȱȱTheȱALJȱdidȱnotȱerrȱinȱdeterminingȱthatȱFosterȱcouldȱdoȱherȱpastȱwork.

TheȱALJ’sȱevaluationȱofȱFoster’sȱcredibility.ȱȱFosterȱassertedȱthatȱtheȱALJȱdidȱnot

adequatelyȱexplainȱwhyȱtheȱmedicalȱevidenceȱwasȱinconsistentȱwithȱherȱallegationsȱof

6720ȱC.F.R.ȱ§ȱ416.960(b)(2).

68SSAȱrecordȱatȱp.ȱ40Ȭ41.

69CompareȱSSAȱrecordȱatȱpp.ȱ29Ȭ32,ȱ105ȱ&ȱ108ȱ(explainingȱthatȱsheȱcookedȱatȱaȱdeli
andȱhandledȱcoldȱcutsȱandȱpansȱwithȱfood),ȱwithȱDictionaryȱofȱOccupationalȱTitles,ȱcode
313.374Ȭ014ȱ(“Preparesȱfoodȱandȱservesȱrestaurantȱpatronsȱatȱcountersȱorȱtables:ȱTakes
orderȱfromȱcustomerȱandȱcooksȱfoodsȱrequiringȱshortȱpreparationȱtime,ȱaccordingȱto
customerȱrequirements.ȱCompletesȱorderȱfromȱsteamtableȱandȱservesȱcustomerȱatȱtable
orȱcounter.…Carvesȱmeats,ȱmakesȱsandwiches,ȱandȱbrewsȱcoffee.ȱMayȱcleanȱfood
preparationȱequipmentȱandȱworkȱarea.ȱMayȱcleanȱcounterȱorȱtables.”).
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pain.70ȱȱSheȱsuggestedȱthatȱtheȱmedicalȱevidenceȱshowedȱthatȱsheȱwasȱdisabled.ȱȱFoster’s

complaintȱchallengesȱtheȱALJ’sȱevaluationȱofȱherȱcredibility.

“Inȱassessingȱaȱclaimant’sȱcredibility,ȱanȱALJȱmustȱconsiderȱallȱofȱtheȱevidence

relatedȱtoȱtheȱsubjectiveȱcomplaints,ȱtheȱclaimant’sȱdailyȱactivities,ȱobservationsȱofȱthird

parties,ȱandȱtheȱreportsȱofȱtreatingȱandȱexaminingȱphysicians.”71ȱȱ“TheȱALJȱmay

discountȱcomplaintsȱofȱpainȱifȱtheyȱareȱinconsistentȱwithȱtheȱevidenceȱasȱaȱwhole.”72

Inȱthisȱcase,ȱtheȱALJȱaddressedȱallȱrequiredȱconsiderations:73ȱFoster’sȱpastȱwork,

Foster’sȱtreatmentȱrecords,ȱherȱdescriptionȱofȱherȱdailyȱactivities,ȱallegationsȱofȱpainȱand

otherȱsymptoms,ȱtheȱuseȱofȱmedication,ȱandȱlimitationsȱflowingȱfromȱFoster’s

conditions.ȱȱAlthoughȱFosterȱmaintainedȱtheȱALJȱfailedȱtoȱexplainȱwhyȱtheȱmedical

evidenceȱwasȱinconsistentȱwithȱherȱallegationsȱofȱpain,ȱtheȱALJ’sȱopinionȱreflectsȱthe

opposite.

70Docketȱentryȱ#ȱ16,ȱp.ȱ11.

71McCoyȱv.ȱAstrue,ȱ648ȱF.3dȱ605,ȱ614ȱ(8thȱCir.ȱ2011)ȱ(citingȱPolaskiȱv.ȱHeckler,ȱ739
F.2dȱ1320,ȱ1322ȱ(8thȱCir.ȱ1984)).

72Dunahooȱv.ȱApfel,ȱ241ȱF.3dȱ1033,ȱ1038ȱ(8thȱCir.ȱ2001).

73Inȱconsideringȱtheȱcredibilityȱaȱclaimant’sȱsubjectiveȱcomplaints,ȱanȱALJȱmust

consider:ȱ(1)ȱtheȱclaimant’sȱpriorȱworkȱrecord;ȱ(2)ȱobservationsȱbyȱthirdȱpartiesȱand
treatingȱandȱexaminingȱphysiciansȱrelatingȱtoȱsuchȱmattersȱas:ȱ(a)ȱtheȱclaimant’sȱdaily
activities;ȱ(b)ȱtheȱduration,ȱfrequencyȱandȱintensityȱofȱtheȱpain;ȱ(c)ȱprecipitatingȱand
aggravatingȱfactors;ȱ(d)ȱdosage,ȱeffectivenessȱandȱsideȱeffectsȱofȱmedication;ȱand
(e)ȱfunctionalȱrestrictions.ȱPolaskiȱv.ȱHeckler,ȱ739ȱF.2dȱ1320,ȱ1322ȱ(8thȱCir.ȱ1984).
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TheȱopinionȱreflectsȱaȱcarefulȱcomparisonȱFoster’sȱallegationsȱwithȱtheȱmedical

evidenceȱandȱincludesȱaȱreasonedȱexplanationȱaboutȱwhyȱtheȱmedicalȱevidenceȱdidȱnot

supportȱFoster’sȱallegations.ȱȱForȱexample,ȱFosterȱallegedȱherȱconditionsȱaffectedȱher

abilityȱtoȱlift,ȱstand,ȱwalk,ȱsit,ȱclimbȱstairs,ȱkneel,ȱsquat,ȱuseȱherȱhands,ȱsee,ȱbend,

remember,ȱandȱcompleteȱtasks,74ȱbutȱtheȱALJȱreasonedȱthatȱ“althoughȱtheȱclaimantȱhas

receivedȱtreatmentȱforȱtheȱallegedlyȱdisablingȱimpairments,ȱthatȱtreatmentȱhasȱbeen

essentiallyȱroutineȱand/orȱconservative.”75ȱȱTheȱALJȱobservedȱthatȱFosterȱdidȱnotȱtake

anyȱnarcoticȱbasedȱpainȱrelievingȱmedicationȱinȱspiteȱofȱtheȱallegationsȱofȱquiteȱlimiting

pain.”76ȱȱTheȱrecordȱsupportsȱtheȱALJ’sȱreasoning.ȱȱNoȱmedicalȱevidenceȱsubstantiated

Foster’sȱallegationȱofȱdisablingȱsymptoms,ȱnotȱevenȱherȱmostȱrecentȱexamination—an

examinationȱsheȱsoughtȱtoȱsupportȱherȱallegations.77ȱȱTheȱALJȱdidȱnotȱerrȱinȱevaluating

Foster’sȱcredibility.

Conclusion. Havingȱdeterminedȱthatȱsubstantialȱevidenceȱsupportsȱthe

Commissioner’sȱdenialȱofȱFoster’sȱapplication,ȱandȱtheȱCommissionerȱmadeȱnoȱlegal

error,ȱtheȱcourtȱDENIESȱFoster’sȱrequestȱforȱreliefȱ(docketȱentryȱ#ȱ2)ȱandȱAFFIRMSȱthe

74SSAȱrecordȱatȱp.ȱ118.

75Id.ȱatȱp.ȱ17.

76Id.

77Id.ȱatȱp.ȱ214ȱ(indicatingȱFosterȱrequestedȱaȱphysicalȱforȱdisability).
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Commissioner’sȱdecision.

Itȱisȱsoȱorderedȱthisȱ1stȱdayȱofȱAugust,ȱ2012.

____________________________

UnitedȱStatesȱDistrictȱJudge

18


