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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
EASTERN DIVISION

STEPHANIE DEVAZIER, as class
representative in Sara Stewmon vs. SEECO, Inc.,
Desoto Gathering Company, LLC

and Southwestern Midstream PLAINTIFF
V. Case No. 2:16v-00067KGB
BEN H. CARUTH, et al. DEFENDANTS

OPINION AND ORDER

Plaintiff Stephanie Devazias the appointed class representative gtadeclass action
(“Stewmot) that is pending before the Arkansas Supreme Court (Dkt. No. 59, a6eg.
SEECO, Inc. v. Stewmpf@V-15-198 (Ark. filed Mar. 11, 2015). Defendants are counsel for
both the plaintiff (SmithClass Counsg) and defendants $mithDefense Counsel”) iBmith v.
SEECO, Inc., et gl.4:14cv-435, a federal class actiothat is currently pending before the
Honorable Brian S. Miller of the United States District Coimt the Eastern District of
Arkansas. On April 11, 2016, Judge Miller entered an ordemgrg Smith Class Counsel's
second motion for aekss certification and direct&mithClass Counsel to submit a propostass
notice plan within 30 days. By this action, Ms. Devazier seeks to ejuithClass Counsel
and Smith Defense Counsel from commigating directly with any members of the class she
purportedly represents, including through Ceapproved class notice, which is required under
Rule 23 of the Federal Rules of Civil Proceduls. Devazier also requests that the Court order
that “any @mmunication involving any of theSfewmonclass] be sent only to their duly
appointed class counsel, E. Dion Wilson, B. Michael Easley and Timothy R. Holton,har in t

alternative, with the express consent of their appointed counsel” (Dkt. No. 52, at 20).
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Currently pending before the Court are Ms. Devazier's emergency motion lioripagy
injunction, SmithClass Couns& motion to dismissSmithDefense Counsel’s motion to dismiss
for lack of standing and failure to state a clalBmith Defense Counsel’'s renewed motion to
dismiss for lack of standing and failure to state a claim, &mdth Class Counsel’'s renewed
motion to dismiss (Dkt. Nos. 6; 33; 41; 55; 38)For the following reasons, the Court grants
SmithDefense Counsel’s reneweaabtion to dismiss for lack of standing and failure to state a
claim and SmithClassCounsel’'s renewed motion to dismiss for lack of standing and failure to
state a clainfDkt. Nos. 55; 58. All other pending motions are denied as mdds. Devazier’'s
complaint is dismissed

l. Background

Unless otherwise noted, the following information is taken filoenmemorandum of law
in support ofSmith Defense Counsel’'s renewed motion to dismiss for lack of standing and
failure to state a clainiDkt. No. 5. In recent years, oil and gas royalty owners have filed
multiple class action lawsuits agairSduthwestern Energy Compaawnd its affiliates for the
alleged underpayment of royaltietn 2014, separate Arkansas state courts certified classes in
two of these lawsuits (1) Snow v. SEECO, Inc., et alhich consisted ofArkansascitizens
with particular oiland gas leases[;]” and (3tewmorv. SEECO, Ing et al, which consisted of
“Arkansasresidents with the same leases to which no party to the lesase norArkansas
resident (Dkt. No. 56, at 4). Ms. Devaer is the class representatiand her counsel in this
matter isclass counsefor the Stewmonclass The class certification orders i@nowand

Stewmonwere appealed, and the appeal remainglipgnbefore the Arkansas Supreme Court.

1 On June 2, 2016, the Court held a hearing on this matter attended by all parties (Dkt.
No. 57). At the hearing, the Court allowed E. Dion Wilson, counsel for Ms. Devaazier, t
withdraw his motion to withdraw as counsel (Dkt. No. 37).
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Class notice in b Snowand Stewmonhas yet to be approvedr sent to potential class
members.

On July 25, 2014, Connie Jean Smith, who is not represented by the same counsel as Ms.
Devazier, filed a federal classtion suit in the Eastern District of Arkansas. Ms. Smith initially
sought to certify a ‘leftovers’ class of all royalty owners but the members of the staté¢ cour
Snowand Stewmorclasses” (Dkt. No. 56, at 4). Her initial requests deniedafter theCourt
found that the class was not ascertainable under Rule 23(a). Ms. Smith later mioved f
“certification of a class of SEECO cds¢aring royalty owners lacking an Arkansas address or,
alternatively, a broader class of all costbearing royalty ownBig’ (No. 56, at 5).0n April 11,
2016, Judge Miller certified the broader class, named Ms. Smith as class represeatalive,
appointed her lawyers as class counsel. Judge Miller acknowledged that “adoptioricier
definition overlaps this case’sféihte cases irSnowand Stewmonwhich some scholars have
cautioned against Smith v. SEECO, Inc., et ai:14cv-435 (E.D. Ark. Apr. 11, 2016) (order
granting class certification). However, Judge Miller preferred certifying the broader ¢lass
finding that excluding royalty owners to avoid overlagth Snowand Stewmonwould have
“serious practical effects that cannot be understated” and would “promote[] deigdofor
inconsistent judgments and undercut[] the very purpose of the class’adtion

On April 26, 2016, Ms. Devazier filed this action in the Circuit Court of St. Francis
County, Arkansas (Dkt. No. 1, at 1pmithDefense Counsel removed the case to this Court on
April 28, 2016 (Dkt. No. 1, at 1) After SmithClass Counsel anmithDefense Counsel filed
separate motions to dismiss, Ms. Devazier filed an amended complaint in whizltegles that

the defendants have acted improperly in this and other unrelated actions (Dkt. No. 52).



While this action was pending, counsel for.NIgevazier, acting on behalf of an alleged
Smithclass member, attempted to intervené&mith v. SEECO, In¢o challenge the adequacy
of SmithClass Counsel and the proposed notice plardge Miller denied the motions, finding
thatintervention was either unnecessary or premat8raith v. SEECO, Inc., et adl:14cv-435
(E.D. Ark. June 3, 2016) (order denying motions to intervene without prejuditee)Devazier's
counsel filed an interlocutory appeal of Judge Miller's Order as well @®tion to staysmith
pending appeal.

Il. Jurisdiction

As a preliminary matter, the Court must determine whether it has subject matter
jurisdiction over this actian Defendants, who removed this case from state court, bear the
burden of proving thathe jurisdictional threshold is satisfieBell v. Hershey C0.557 F.3d
953, 956 (8th Cir. 2009). In their notice of removal and in subsequent filings, defendaets arg
that the Court has jurisdiction pursuant to the Federal Officer Removal SE8uleS.C. § 1442
(Dkt. Nos. 1; 50; 515. The Federal Officer Removal Statute provides that:

(a) A civil action or criminal prosecution that is commenced in a State court and

that is against or directed to any of the following may be removed by them to the

district court of the United States for the district and division embracing the place

wherein t is pending:

(1) The United States or any agency thereof or any officer (or any person
acting under that officer) of the United States or of any agency thereof, in

2 SmithClass Counsel did not join in the notice of removal. Under the general removal
statute, all defendants who have been served must join in the notice of réonogaloval to be
procedurally proper.SeePritchett v. Cottrell, Ing.512 F.3d 1057, 1062 (8th Cir. 2008) (“The
general removal statute . . . has been interpreted to require that all dé$sendat consent to the
removal.”). However, the Federal Officer Removal Statute does not reljatrall defendants
consent taoemovaj instead, a federalfficer or agency defendant can remove the case under that
statute without unanimous consefseeDurham v. Lockheed Martin Corpd45 F.3d 1247, 1253
(9th Cir. 2006) (“Whereas all defendants must consent to removal under section 1441, a federal
officer or agency defendant can unilaterally remove a case under section 1442.”) (internal
citations omitted).



an official or individual capacity, for or relating to any act under color of
such officeor on account of any right, title or authority claimed under any
Act of Congress for the apprehension or punishment of criminals or the
collection of the revenue. . . .

(3) Any officer of the courts of the United States, for or relating to any act
under color of office or in the performance of his duties].]

28 U.S.C. § 1442. Defendants, who are all private attorneys, do not contend that they dre federa
officials for the purposes of this action, but ratheey contend that theyare persons acting
underan officer of the Unitedstates, in an official or individual capacity, for or relating to any

act under color of sucbffice[,]” making this case removable under § 14J@) (Dkt. No. 1;

5). The federal official they identify is Judge Miller, whas directedlefendantgo “prepare

notices to be sent to members of the class certifi&mithv. SEECO (Dkt. No. 1; § 5). At the

Court’s hearing on this matter, Ms. Devazier confirmed that she did not take a positon as
whether the Court has subfenatter jurisdiction over this case.

A. Federal District Judge As An Officer Of The United States For The
Purposes Of28 U.S.C. § 1442(a)(1)

The Court must first determinghether an officer of the courts of the United States can
be treated as an officer for the purposes of 8§ 4P Section1442(a) has four subparts, two
of which are relevant to this action. Under subsection (a)(1), cases are renibbwableght
aganst “any officer (or any person acting under that officarj the United States or of any
agency thereof . . . for or relating to any act under color of such office.” 28 8.3422(a)(1)
(emphasis added)Subsection (a)(3provides that cases aremovable if brought against “[a]ny
officer of the courts of the United States, for or relating to any act underafabffice or in the
performance of his dutip¥ Unlike subsection (a)(1), subsection (a)(3) does not provide that
cases are removabikbrought against any person actingder an officer of the CourtThe

defendants, who are private attorneys, do not qualify as officers of the Coilm fourposes of



8 1442(a)(3). State of Fla. v. ShimeB56 F. Supp. 687, 688 (N.D. Fla. 197Bhding that a
private attorney admitted to practice in federal court was not an officer ofothre for the
purposesof § 1442);see also Cammer v. United StatdS0 U.S. 399, 405 (1956) (recognizing
that, while private attorneys are often called “officefghe court,” they are not officers in the
same sense asarshals, bailiffs, court clerks or judges). Therefore, for this case tonlosable
under8 1442, defendants musstablishthat (1) Judge Miller qualifies as an officer of the
United States uder subsection (a)(1); ari@) that they are acting under him.

SmithClass Counsehrgues that a federal district court judge is indisputably a federal
officer (Dkt. No. 41, at 4 n.4) (citingefferson County, Ala. v. Ackes27 U.S. 423 (1999)).
However, it is not indisputable that &ederal district court judge is a federal offider the
purposes of subsection (a)(1)n fact, in Jefferson County Ala. v. Ackdhe case&mithClass
Counsel relies upon in support of ithassertion that a federal district court judge is a federal
officer, the Supreme Court found that a case brought against federal districijudged was
properly removed undefa)(3), not (a)(1). Jefferson 527 U.S. at 430. A footnote within
Jeffersoncould evenbe read tesuggesthat judgesnay not be federal officers for the purposes
of § 1442’s other subsectiondd. at 430 n.3 ‘Other subsections of § 1442 establish similar
removal rights for other federal officers.”).

However the Courffinds that it has subject matter jurisdiction over this action pursuant
to 8 1442(a)(1) for three reasons. First, the Court riit@ghClass Counsel’s argument that the
Supreme Court has indicatdldat “subsection (a)(1) is the operative subsection geterally
applicable upon subsections (a)}(2)” (Dkt. No. 51, at 4 n.3). This argument is based on a
statement made iMesa v. California where theSupremeCourt wrote that the specialized

grants of jurisdiction in . . . subsections-(2) of § 14424) are largely the ‘residue’ of the pre



1948, more limited removal statutes now entirely encompassed by the geneyaal provision

of the first clause of subsection (1)Mesa v. California489 U.S. 121, 134 (1989) (citirRaul

M. Bator et al., The Federal Courts and the Federal System 1057 (3d ed. 1988)). Second the
Eighth Circuit Court of Appeals has found that a case against a federalgudgevable under

either subsection (a)(1) or (a)(3Meredith v. Van OosterhouR86 F.2d 216, 219 (8tEir.

1960). Third, the Court is cognizant of the fact that 8§ 1442 must be “liberally construed” in
favor of jurisdiction Watson v. Philip Morris Companies, In&51 U.S. 142, 147 (20Q07and

“should not be frustrated by a narrow, grudging interpretatio@ 1442(a)(1) Willingham v.

Morgan, 395 U.S. 402, 407 (1969). For these reasons, the Court finds that Judge Miller can be
treated as a federal officer for the purposes of § 1442(a)(1).

B. Whether Defendants Are “Acting Under” Judge Miller For The
Purposes Of28 U.S.C. § 1442(a)(1)

In order for this case to be removable pursuant to § 1442(a)(1), defendants mushestabli
that: (1)theyare acting under thairection of a federal officei(2) there is a causal connection
between their actions arnbde official authority;(3) they have a colorable federal defense to the
Ms. Devazier'sclaims;and (4) they are “people” within the meaning of the statukacks v.
Meridian Res. Co., LLC701 F.3d 1224, 1230 (8th Cir. 2012). There can be no dispute that
defendants are peoplwithin the meaning of the statuteThe Court finds that defendants
establish the other three elemeiats well.

To satisfy the first element, defendants must demonstrate that the assistgnaeethe
providing Judge Miller “goes beyond simple compliance with the law and helps [Jutlggd Mi
fulfill other basic governmental tasks.Watson 551 U.S. at 153. They must be “helping the
Government to produce an item ttaneeds.” Id. Federal Rule of Civil Procedure 23(c)(2)(B)

provides that the courtmust direct to class members the best notice that is practicable under the



circumstances, including individual notice to all members who can be identified hhroug
reasmable effort.” Fed. R. Civ. P. 23 (emphasis addeli)dge Miller has directe8mithClass
Counsel to submit a proposed notice @an otherwise assist him in providing class notice as is
required under Rule 23. The Court finds that, under these circumstances, defendaots are
simply complying with the law, buheyare acting under the direction of Judge Miller in a way
that helps him fulfil a governmental task.

Defendants must also demonstréitatthere is a causal connection between the acts Ms.
Devazier wishes to enjoin and their official authority. Prior to 2011, “proponentaival
jurisdiction under 8§ 1442 were requdreo ‘demonstrate that the acts for which they [we]re being
sued’ occurred at least in pabe’cause ofvhat they were asked to do by the Governmenin”
re Commonwealth's Motion to Appoint Counsel Against or Directed to Def. Ass'n of
Philadelphig 790 F.3d 457, 471 (3d Cir. 2015) (alteration in original) (emphasis in original)
(quotingIsaacson v. Dow Chem. C&17 F.3d 129, 137 (2d Cir. 2008¥ee alsaJacks 701
F.3d at 1230 (citing tdsaacsonin describing the causation element). However, Congress
broadened 8§ 1442 “to encompass suits @orrelating to any act under color of [federal]
office.” Id. (alteration in original) (emphasis in original) (quoting § 1442(a)(1))thdight of
Congress’s broadening amendment, the Third Circuit Court of Appeals has filnadt “is
sufficient for there to be a ‘connection’ or ‘associatitvetween the act in question and the
federal office.” Id. Under either standard, the Court finds that the causation element is satisfied.
Ms. Devazier seeks to enjoin defendants from assisting Judge Miller in ipgepard
distributing class notice iBmith They are being sudzkcauseludge Miller instructechem to

prepare class notice. Their communications with class counsehsaoziatedwith Judge



Miller's Order certifying the class. Accordingly, thi@ourt finds that thesecond element is
satisfied.

Finally, the Court must determinghether defendants have a colorable federal defense to
Ms. Devazier's claim. This element does not require defendants to establish that they have a
clearly sustainable federal deferiseremoval to be proper; 8 1442 “is broad enough to cover all
cases where federal officecan raise a colorable defenseJacks 701 F.3d at 1235 (quoting
Willingham 395 U.S. at 4087). SmithClass Counsel anfimithDefense Counsel both argue
that they have a colorable defense to Ms. Devazier's claims based on the Suptémizey
(Dkt. No. 50, at 910; No. 51, at 7).SeeDonovan v. City of Dallags377 U.S. 408, 413 (1964)
(“[S]tate courts are completely without paowt restrain federatourt proceedings inn
personamnactions”). The Court finds that this issufficiently colorable defender the purposes
of removal pursuant to § 1442.

The Court finds that defendants are acting under the direction of Judge dtthere
is a causal connection between their actions and his official authority, thdtae a colorable
federal defense to Ms. Devazier's claims, and that they are persons. Tdet@rcasas
removable under 8§ 1442)(1),and this Court &s subject matter jurisdiction.

II. Legal Standard

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), “a
complaint must contain sufficient factual matter, accepted as true, to ‘statmaccrelief that is
plausible on its face.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotilgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claimfacially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafaehdaaht is liable

for the misconduct alleged.ld. (citing Twombly 550 U.S. at 556). “While a complaint attacked



by a [Fedeal] Rule [of Civil Procedure] 12(b)(6) motion to dismiss does not need detailed
factual allegations, a plaintiff's obligation to provide the ‘grounds’ of éditle[ment] to relief’
requires more than labels and conclusions, and a formulaic recitatiba efements of a cause

of action will not do.” Twombly 550 U.S. at 555 (alteration in original) (citations omitted).
“[T]he complaint must contain facts which state a claim as a matter of law and nmust no
conclusory.” Briehl v. General Motors Cotpl72 F.3d 623, 627 (8th Cir. 1999). “When ruling
on a motion to dismiss, the district court must accept the allegations contained omihiaiit

as true and all reasonable inferences from the complaint must be drawn in fatfee of
nonmoving party.”Young v. City of St. Charle®244 F.3d 623, 627 (8th Cir. 2001).

V. Discussion

Ms. Devazier seeks to enjotBmith Class Counsel an@mith Defense Counsel from
communicating in any way, including through Rule 23 class notice, with any mewofbirs
Smithclass who are also members of Btewmorclass(* Smith/Stewmonlass members”’) She
argues that class certification Btewmonestablished an attornejient relationship between
absent class members and her counsel, and she #grigiasy communication fro@mithClass
Counsel anémithDefense Counsel sent directlySmith/Stewmoaolass members would violate
Rule 4.2 and 7.3 of the Arkansas Rules of Professional Conduct and Arkansas Rule of Civil
Procedure 23.

Ms. Devazier also claims that theass notice proposed i8mithis fraudulent and
misleading because she alleges t8atith Class Counsel an@mith Defense Counsel “have
entered into an improper agreement which was materially adverse to the intér¢sts.
Devazier] and members of [ti&ewmohclass” (Dkt. No. 52, at 7)Ms. Devazier alleges that

SmithClass Counsel anfimithDefense Counsel, along with class counsebmow v. SEECO,
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Inc., participated in a mediation conference for a global settlement of all claimnsta§BECO

and that they agreed to “hide” these negotiations from Ms. Devazier's counsel (DER,Nai8-

9). She asserts that ‘ffiis collusion has resulted in a breakdoof the adversarial system” and
that “the conflict of interests betweeBrith Class Counsel] and Plaintiff Devazier and her
absent class members is obvious and cannot be overlooked” (Dkt. No. 52, at 13hd 4)aims

that the proposed class notice Smith“constitutes a fraudulent misrepresentation” because it
does not accurately reflect the alleged misconducsmjthClass Counsel an8mith Defense
Counsel (Dkt. No. 52, at 18). She argues that this Court should enjoin class notice from being
sent n Smith because “such communications would improperly bypass Devazier and duly
appointed class counsel completely, and have the effect of nullifying her appointezthpasd
violating the duties entrusted to her, and so would also injure her persasalligll as in her
representative capacity” (Dkt. No. 52, at 18).

Smith Defense Counsel argues that Ms. Devazier's complaint should be dismissed
“because she lacks standing, fails to state a claim upon which relief can be,gradtéalls to
adequately lgad any of her laghinute ‘misrepresentation,’” ‘fraud,” and ‘conspiracy’ theories,
let alone with the particularity required by the Rules” (Dkt. No. 56, atShithClass Counsel
argues that Ms. Devazier lacks standing and has no right to seek reliefabhob@lbsent class
members.

A. Standing

The Court must first address whether Ms. Devazier has standing to bring thigssuit

“standing is a jurisdictional prerequisite that must be resolved before redchimgerits of a

suit.” City of ClarksonValley v. Mineta495 F.3d 567, 569 (8th Cir. 2007Refendants argue
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that Ms. Davzier lacks standing for two reasdnsirst, SmithClass Counsel argues that Ms.
Devazier lacks standing because Ms. Devazier's complabdased on alleged violations of the
Arkansas Rules of Professionabr@luct, which 8o not confer standing to private citizens like
Devazier to commence a case” (Dkt. N@, &t 2). In response, Ms. Devazier argukat she has
special status, a&Stewmortlass repreentative, to bring claims based on the Arkansas Rules of
Professional Conduct (Dkt. No. 49, a2 The Court will address this issue in relatiorstaith
Defense Counsel’'s argument that Ms. Devazies faiktate a claim.

Defendants also argue that Ms. Devakaeks standing becaushefails to allege how
she would be injured if defendants are allowed to communicate Svitlth/Stewmorclass
members (Dkt. No. 56, at 8¥50ing further, theyargue that Ms. Devazier “cannas a matter of
law, allege an injury on behalf of the class she purports to repfeparticularly becauséhe
absentStewmonclass members have not yet been afforded an opportunigptiout of
representation bils. Devazierand her attorneys (Dkt. No. 56, at 8; No, 8425). In response,
Ms. Devazier ssertsthat, asStewmorclass representative, she “is under an affirmative duty,
imposed by law, to act to protect the class” and that “[f]ailure to do so wabjdcs her to
liability for breach of that fiduciary duty” (Dkt. No. 59, at 7). She asserts that shetdrading to
bring this suit becausef she failed to act to prever&mith/Stewmn Class members from
receiving “fraudulent and misleading communications” atfemith v. SEECQOshe wouldbe

subject tdiability for breach of her fiduciary duty (Dkt. No. 59, at 2).

% The parties disagree over whether Ms. Devazier or the defendants have the burden of
establishing standing in this action (Dkt. Ni&, at 7; No. 49, at 4). Thdisagreement does not
impact the Court’s decision. If Ms. Devazier has the burden of establishing stahdir@@purt
finds that she has failed to meet it. Conversely, if the defendants have the burdehlishesj
that Ms. Devazier does not have standing, they have met their burden.
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Standing consists of three elementét) injury; (2) causation; and (3) redressability.
Lujan v. Defenders of Wildlif&g04 U.S. 555, 56861 (1992). To have standing based an
future injury, Ms. Devazier must béimminentlythreatened with a concrete and particularized
‘injury in fact’ that is fairly traceable to the challenged action of tHerddant and likely to be
redressed by a favorable judicial decisiorGlickert v. Loop Trolley Transp. Dev. Dist792
F.3d 876, 881 (8th Cir. 2015) (quotidgyjan, 504 U.S. at 560). While imminence is “a
somewhat elastic concept, it cannot be stretched beyond its purpose, which is tohetgtbee t
alleged injury is not too speculad for Article Il purposes-that the injury iscertainly
impending.” Clapper v. Amnesty Int'l USA33 S. Ct. 1138, 1147 (2013) (emphasis in original)
(quoting Lujan, 504 U.S. at 565 n.2)Thus, the Supreme Court has “repeatedly reiterated that
‘threateed injury must beertainly impendingo constitute injuryn fact,” and that[a]llegations
of possiblefuture injury are not sufficient.” Id. (alteration in original) (emphasis in original)
(quoting Whitmore v. Arkansas495 U.S. 149, 158 (1990))Future injury is not “certainly
impending” ifit is speculative.Whitmore 495 U.S. at 1558; see alsd)'Shea v. Littleton414
U.S. 488, 496-98 (1974).

The Court finds that Ms. Devazier's theory that she would be subject to lialifity f
breach of fiduciary duty if she failed to attempt to prevent defendants from waicating with
Smith/Stewmomrtlass members is too speculative to establish Article jurynin fact. Ms.
Devazier essentially argues thiaEmithClass Counsel anfimithDefense Counsel are illegally
colluding tosettle this case to the detriment of absent class membens,Janide Miller allows
them to communicate witBmith/Stewmofglass Members, andl Ms. Devaizer does nothing to
attempt to prevent such communicatioasd if she continues to serve aStewmonclass

representativafter the Arkansas Supreme Court rules on the pending interlocutory appaeal,
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that would constitute a breach of her fiduciary duty S&wmonclass representative and she
would be liable to absent class members. Her theory is based on speculation and conjecture.
The Court finds that Ms. Devazier lacks standing to pursue an injunctiors icese.

B. Failure To State A Claim Upon Which Relief Can Be Granted

Even if Ms. Devazier had standing to pursue this claim, the Court would dismiss her
complaint. Ms. Devazier’'s complaint is larggsedicatecon alleged violations of the Arkansas
Rules of Professional Conduct, which cannot be used as a basis for civil lial4ilign v.
Allison, 356 Ark. 403, 414Ark. 2004) Wills v. City of Mountain Home, ArkNo. 3:12CV-
03090, 2013 WL 2634307, at *8 (W.D. Ark. June 12, 2qQ&Bing Allen, 356 Ark. at 414).Ms.
Devaziels only other claims against the defendants arise out of her allegations of improper
conduct. D the extent that she attempts to raise fraud or misrepresentation thasrGourt
declines to pass on the merits of her claims and observes onlghihails to meet the special
pleading requirements of Federal Rule of Civil Procedure 9(b), which providesithailieging
fraud or mistake, a party must state with particularity the wistance constituting fraud or
mistake”

In this caseMs. Devazieressentiallyalleges thaBmithDefense Counsel ar@mithClass
Counsel met to discuss a global settlement of the claims of all royalty ownersethagtbed to
“hide” thesenegotiations from Ms. Devazier and her counsel, and that this “collusion” has
harmed her and absent members of the qlB&s. No. 52, at 8). She claims that their
communications with class members, including through Court-approved Rule 23 class notic

[W]ould act to give the absent class members biased and incorrect information

about their rights[;] . . . would fail to fully and completely apprise them of the

problems with the Caruth Defendants who are appointed as Smith’'s class

counsel[;] . . . [and wuld] fail to inform them of the direct conflict of interest the
Caruth Defendants have as it relates to the al&emtmorclass members whose

14



appointed class counsel and class representatives were specifically excluded from
the secret global settlement negotiations.

(Dkt. No. 52, at 18).These are natufficientallegations of fraud or material misrepresentation.
“[T] he language of Rule 9(b) requires a complaint in an action based on fratedallege all
the traditional substantive elementsfadud.” 5A Charles Alan Wright & Arthur R. Miller,
Federal Practice and Proced§el297 (3d ed.) Under Arkansas law, “[tje tort of fraud,
misrepresentation, or deceit consists of five elements which must be proven byralprapce
of the evidence:(1) a false representation of material fact; (2) knowledge that the representation
is false or that there is insufficient evidence upon which to make the reprieser({@tintent to
induce action or inaction in reliance upon the representation; (4jighki reliance on the
representation; and (5) damage suffered as a result of the réliaRoach v. Concord Boat
Corp., 317 Ark. 474, 476, 880 S.W.2d 305, 306 (1994). Ms. Devazier does not allegh&ow
or Smith/Stewmortlass members have been or viblle damaged by receivingn as yet
unapprovedy Judge Millerandunsent class notice @mithor other communications from the
defendants. Therefore, her complaint fails to meet the particularity reguitef Rule 9(b).

More importantly, the Court notes thhetparticularity requirement of Rule 9(b) serves at
least three important purposes:

First, it deters the use of complaints as a pretext for fishing expeditions of

unknown wrongs designed to compekterroremsettlements.Second, it protest

against damage to professional reputations resulting from allegations of moral

turpitude. Third, it ensures that a defendant is given sufficient notice of the
allegations against him to permit the preparation of an effective defense.

StreambendProperties I, LLC v. vy Tower Minneapolis, LL.Z81 F.3d 1003, 1010 (8th Cir.
2015) Allowing Ms. Devazierto proceed withthis lawsuit simply because slatemptsto
allege afraud claim wouldundermine the purposes undgamy Rule 9(b) To this Court these

allegations appear to lam attempt to attackollateraly Judge Miller’'s Order appointin§mith

15



class counsel and the proposed notice plan. The Court wiblenotit such a collateral attack to
proceed under the guise of the claims Ms. Devazier unsuccessfully atteraiggé here

V. Conclusion

For these reasons, the Court concludes that is has jurisdiction over this di¥pete.
Courtalsofinds that Ms. Devazier lacks standing to pursue this case. Even if she had standing,
Ms. Devazier's complaint would be dismisséd failure to state a claim Smith Defense
Counsel’s renewed motion to dismiss for lack of standing and failure to state aanth8mith
Class Counsel’'s renewed motion to dismissldok of standing and failure to state a claim are
granted (Dkt. Nos. 55; 58)T'his action is dismissed.

Soorderecthis 13th day ofJuly, 2016.

Tushws 4. P

Kristine G. Baker
Unhited States District Judge
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