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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PINE BLUFF DIVISION

DAVID CLUM, JR.

ADC #20962-075, PETITIONER

V. Case No. 2:16-cv-00149 KGB-JTR

C.V.RIVERA, Warden

FCI-Forrest City Low RESPONDENT
ORDER

This action arises from petitioner David Clum, Jr.’s petition for a wrhatieas corpus
pursuant to 28 U.S.C. § 2241. The Court has received a Recommended Disfrositibmited
States Magistrate Judgk Thomas Ray (Dkt. No. 10 Mr. Clum filed objections to ik
Recommended Dispositiaipkt. No. 13. Mr. Clum also filed a supplement to his objections
(Dkt. No. 15). After a review of te Recommended Disposition, and the tiynabjections received
thereto,as well as ale novo review of the record, th Courtconcludes that thRecommended
Dispositionshould be, and hereliy, approved and adopted as this Couitidihgs in all respects
(Dkt. No. 13). For the reasons stated below, the Court ordesith@ium’s § 2241 tition be
recharacterizeds a28 U.S.C.8§ 2255petition anddirects the Clerk to transfer the actitmnthe
United States District Court fahe Southern District of Floridenmediately

In his objectionsto the Recommended DispositjoMr. Clum raises threerelevant
objectionsto therecommendatiorthat thisCourt does not havgirisdictionto hear his 241
petition. First,Mr. Clum contendghatthe relevanstatutory language does not requina tofile
a § 2255petitionin the Southern District of Floridaeforefiling a § 224 1petitionwith this Court
(Dkt. No. 13, at 34). SecondMr. Clumargueshat becauséis motionon appeal in thEleventh

Circuit Court of Aopeasweredenied, there is sufficient evidence to steo®@ 225%etitionwould
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be “inadequate” and “ineffectivah granting himrelief(Dkt. No. 13, at 4).Mr. Clum asserts that
his only means of obtaining relief is througl82241 petitiorwith this Court (Dkt. No. 13, at 4
5). Finally, Mr. Clum claims that he has never had an unobstructed procedural process and,
because of thjgs not required to file a 8255 petitionwith the sentencing cot (Dkt. No. 13, at
6-7).

In his objections to thRecommendd DispositionMr. Clum contends that tHanguage
of 8§ 2241 and 2255 @snotrequire hinto seek relief undeg 2255before filing a8 224 1petition
with this Court. Mr. Clum cites8 225%a), whichprovidesthat, “a prisoner. . . may move the
court which imposed the sentence to vacate, set aside or correct the sengdntkeS.C.A. §
2255a). Given that § 2255(a) uséwmay” rather tharfmust,” Mr. Clumargues tha§ 2255is not
his only means of reliefDkt. No. 13 &3).

“A claim attacking the validity of a guilty plea, and therefore the undeylgantence, is
properly entertained in a § 22p®gtition before the sentencing courtNichol Hill v. Morrison,
349 F.3d 1089, 1091 (8th CR003). By contrast, a claim attacking the execution of that sentence
or how the sentence is carriedtoshould be brought in a 8§ 224&tition in the jurisdiction of
incarceration. 1d. Here, after reviewing Mr. Clum’'s claims, the Court agrees with the
Recommended Disposition that Mr. Clumattacking thaunderlyingconviction andsentence
Therefore, lte proper method of obtainimglief is to file a§ 2255 petition in the sentencing court.

This interpretation o§ 2255 is further supported by the language of the statute as a whole
Underthe “saving$ clausedetailedin 8 225%e), Gongresdecidedthatall habea petitions that
could be filed as 8 2255 petitions must befiled as such unlesssuch a remedywould be
“inadequate” or “ineffective”in granting relief 28 U.S.C. § 2255 Adopting Mr. Clum’s

interpretation of the statutes’ language, and specifically his argumegasding “may” and
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“allows,” would render8 225%e) meaningless(Dkt. No. 13, at 23). Because such an
interpretation wouldrustrateCongress’s interith passing the statytinis Gourtrejecs Mr. Clum’s
argumenias to its meaningInstead, the Court determines thHzsed on the claims he mak8s,
2255 requires Mr. Clurto seek reliethrough a 8§ 2255 petition.

Mr. Clum next argueghat a8 2255petition filed in the sentencing couvtould be an
“inadequate” and “ineffectivefneans to grarttim relief (Dkt. No. 13, at # The Eighth Circuit
Court of Appealas heldhat the burden of showing that the 8 2255 petition in the sentencing
court would be inadequate and ineffective rests witlpétgioner Abdullah v. Hedrick, 392 F.3d
957, 959 (8th Cir. 2004)Mr. Clum arguesthat, becauseahe EleventhCircuit Court of Appeals
hasdenied all of his previous motions 8 2255petitionfiled in the sentencing court would be
inadequatéDkt. No. 13, at 4).The Eighth Circuit hasheldthat the denial of § 2255motion by
the sentencing court is not enough to qualifiabeas petitionéwr § 224 1relief. Hill v. Morrison,
349 F.3d 10891091 (8th Cir. 2003) Mr. Clum hasnot filed a § 2255petition in the court in
which he was sentencethe United States District Court for tBeuthern District of FloridaMr.
Clum cannot claim & 2255petition is ineffective untihe hasunsuccessily attempted to gain
relief in thesentencing coutty means of a § 2255 petitioDeSmonev. Lacy, 805 F.2d 321, 324
(8th Cir. 1986) Consequently, Mr. Clurhasnot carried his burden and has rsbiownthat a8
2255 petition would be inadequatieineffective in granting hinnelief.

Finally, Mr. Clum contendshis casdalls within the “savings” clause & 225%e) because
his procedual opportunity was continuously obstructetb qualify under the savings clause, Mr.
Clum must both claim his aclinnocence and show the absence of an unobstructed procedural
opportunity to raise the claimAbdullah, 392 F.3dat 960. Mr. Clum argues that such obstruction

occurred at least in parywhen thgudgewho presided over his criminal trial purportedlyedin



making credibility determinations and refused to grant a new trial when aangwcpame forward
to testify (Dkt. No. 13, at 6,7). As pointed out in the Recommended Disposition, there is no
evidence thaMr. Clum has continuously been “obstructed” from raisimg claims. On appeal,
the EleventhCircuit affirmed Mr. Clum’s conviction, andthe Supreme Court later ded his
petition fora writ of certiorari (Dkt. No. 10, at 2).Given this procedural history, ti@ourt rejects
Mr. Clum’s argument that his procedural opportunity to raiseclaigns was obstructed.

For these reasons, the Court has determined that it lacks jurisdiction toMecZlam’s
§ 2241 petition. Thereforehis Court must now decide whether it is proper under ghes
circumstances teeclassifyhis petition as & 2255petitionand transfer tis actionto theUnited
States District Court for th®outhern District of Floridar, in the alternative, to dismiss without
prejudice this actionThe Eighth Circuit has articulated three reasons that impact whetbeuid
shouldelect to recharacterizepao selitigant’s motion: (1) to avoid an unnecessary dismisgal,
to avoid inappropriately stringent application of formal label requiremen{3) tr create a better
correspondence between the substancepod g motion’s claim ad its underlying legal basis.
Castro v. United Sates, 540 U.S. 375381-82 (& Cir. 2003). In the absence of transfégcause
this Court does not have jurisdiction under ei®P255 or 2241, this Court would be forced to
dismiss the actiowithout prejudice. Due to the time limits imposed on filing a petition under 8
2255 as explained in the Recommended Disposition, if this Court were to disithissit
prejudicethe action, Mr. Clum would béme barred anébreclosed from filinga petitionunderg
2255. Likewise, as noted above, Mr. Cluis challenging thevalidity of his sentence, not the
manner in whichhis sentence is logy executed or carried autBecause of this, the Court

determines that Mr. Clum’s petitiomould be better characterized asimg under§ 2255rather



than 8§ 2241.In thelight of these facts, the Court determines that it is permitteectraracterie
Mr. Clum’s filing.

However, by recharacterizirgpro se litigant’s filing as a 8§ 2255 petition, the court may
make it significantly more difficult for that litigario file another such motionBecause of this,
the courts have decitl that before rectaifying apetitioner'smotion, the court musnform the
petitioner of the consequences of the reclassification and provide the individuakithtr a
chance tagree to the transfer or withdraw pisading before reclassifying tpetition Morales
v. United Sates, 304 F.3d 764, 76(Bth Cir. 2002) As to the first requirement, a habeas petitioner
must be warned both of “restrictions on second or successive motions, and of yeamne
limitation period” Id. In the Recommended Dispositido this Court, Judge Ray providedr.
Clumwith both of these warningend grantediim 14 days to objecDkt. No. 10,at 9.

Turning to the second requirement, altholyh Clum has not consented to thio@ts
recharacterization diis petition he has not yet withdrawn higeading seeking relidfom this
Court. ThatMr. Clum objects to recharacterization does not appear to precludédbrs from
electing to recharacterize the filingCf. Castro, 540 U.S. 375, 384 (rejecting government’s
argument that the absence of an appeal of recharacterization should be dispbsr@Retitioner
failed to receive warning of the consequences of recharacterization).

If this Court optsnot to transfer thisction to the Southern District of Florida, Mr. Clum
will lose his right to move to attack the validity of his sentence pursuant to 28.9.2&55. The
negative consequences that could stem from the recharacterization of Mr. flloghappear to
flow only from those that result wherfirst motion is filedunder § 2255. When compared to the
negative consequences that stem from this Court’s dismissal without prejudiceefitioa, as

examined abovehe Court determines that the balance of equfaaigor transfer over Mr. Clum’s



objection. Therefore, the Court determines thap#téionbe recharacterized from a petition for

a writ of habeas corpus under 28 U.S.C§ 2241 to a motion to vacate, set aside, or correct the
sentence under 28 U.S.C2855(Dkt. No.1). The Courdirects the Clerk to transfer the action
immediately tahe United States District Court for the Southern District of Floriathis Court
lacks jurisdiction to resolve Mr. Clum’s claims, the Court also directs the @ldeem as moot

all other pending motions filed by Mr. Clum in this action.

It is soorderedthisthe22ndday ofAugust 2017.

Tt 4 P

Krlstine G. Baker
United States District Judge




