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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
EASTERN DIVISION

LEE REDDIX PLAINTIFF

V. Case No. 2:17-cv-00029 K GB

ARKANSASDEPARTMENT OF
WORKFORCE SERVICES DEFENDANT

OPINION AND ORDER

Before the Court is defendant Arkansas Department of Workforce ServieE»\S”)
motion for summary judgment (Dkt. Nd0O). In his complaint, [aintiff Lee Reddixalleges that
ADWS subjected him to unlawful discrimination orethasis of race argknder in violation of
Title VIl of the Civil Rights Act of 1964, 42 U.S.C. § 208@t seq.as amended by the omnibus
Civil Rights Act of 1991(“Title VII") ;142 U.S.C. 81981; 42 U.S.C§ 1983; the Equal Protection
Clause of the Fourteenth Amendment to the Constitution of the United Siladkke Arkansas
Civil Rights Act, Ark. Code Ann. § 1623-101,et seq. (“ACRA”) (Dkt. No. 1, at 1). ADWS
moves for summary judgment each of these claimdvir. Reddixhasresponded to the motion
(Dkt. No. 17) Also before the Court is ADWS’s motion to deem admitted and for dismissal (Dkt.
No. 13)and Mr. Reddiss regponse in opposition. For the following reasamhe Courtdenies
ADWS’s motion to deem admitted and for dismissal grahtsADWS’s motion for summary

judgment.

1 In his complaint, Mr. Reddix also cites the Civil Act of 1866 (Dkt. No. 1, at 1). The
Court understands this to be a reference to the Civil Rights Act of 1866, which was arognde
the Civil Rights Act of 1991.
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l. Factual And Procedural Background

ADWS filed a statement of undisputed material facts (Dkt. No. 11). The Court notes that
Mr. Reddixdid not file a separate statement of material facts, which is requiredday Rule
56.1(b) of the Local Rules of the United States District Court for the Eastern andriVesteicts
of Arkansas Mr. ReddiXs response to ADWS’'motion to dismiss appears to be a respaose
ADWS'’s statement of undisputed material facts (Dkt. No. 19), but that response appeass to den
all of ADWS’s statements of undisputed material facts with little to no explanttiaghe denials
andwith no cites tarecord evidencen support of the denial$d.). Pursuant to Local Rule 56.1,
all material facts set forth in the statement filed by the moving party shall beedesdmitted
unless controverted by the statement filed by the non-moving party. Furtheg taisupport or
address properly the moving party’s assertion of fact can result in the fact basideced as
undisputed for purposes of the motion. Fed. R. Civ. P. 56(e)(2). Unless otherwise noted, the
following facts are taken froADWS'’s statement of undisputedaterial facts

Mr. Reddixwas at the time ADWS filed its motioemployed aADWS (Dkt. No. 11, 1 1).
He wasinitially hiredin March 2012 as Temporary Assistance for Nee&amilies (“TANF")
supervisorid., 1 2 Dkt. No. 10-5, at 1) According to he affidavit of Judy Duncam, Caucasian
female, she was the Area Operations Chief at that(fdke No. 10, Ex. Bf 3).

At all relevant times, Ms. Duncan has been employe®DMWS (Dkt. No. 11, 1 7) She
has worked foADWS for 38 years(ld.). Presently, she is employed as the Area Operations Chief
for Area 1l (Id.). She has held that position fb@ years(ld., I 8) Prior to that, Ms. Duncan
worked as a Local Office Manager in the Walnut Ridge/Newport office foryleans(ld.). She

alsoserved in a supervisory capacity for several y@drs Ms. Duncan served on Mr. Reddix’s



interview panelld., 1 3). She hired Mr. Reddix as a TANF supervisor and, on January 20, 2013,
promotedMr. Reddix to the position of Local Office Manag@®kt. No. 10, Ex. BY 3; Dkt. No.

10, Ex. E, at 1) ArteeWilliams isthe former Director of ADWS and akfrican-American male

Mr. Reddix’s promotion to Local Office Manager was approved by Mr. WilliéDks. No. 11, 9

10, 11).

Mr. Reddixwas subject to probationary periods during his employment as DoAINER
supervisor and Local Office Managéd., 114). During this time, Mr. Reddix had difficulty with
work performance, and his simonth probationary period had to be extended by thdelional
months(Dkt. No. 11, 15). During his probationary performance reviews, it was documented that
Mr. Reddix needed improvement in the areas (@) job knowledge andkill and (2) decision
making (d.). His performance review also demonstrated that he struggled in the area of
interpersonalelations(ld.). He was advised that he needed to improve his knowledge of ADWS'’s
three major programsTANF, Unemploymentinsuranceand Job Service@d.). Ms. Duncan
encouraged Mr. Reddix to pnovehis skills in tlese areasld., 1 16). Mr. Reddix did improve
his work performance somewhdd.( §17).

However, duringhis timeat ADWS Ms. Duncan received complaints from staff and
clients abouiMr. Reddix Dkt. No. 10, Ex. B 4). For example, TAF clients reported that Mr.
Reddix threatened to terminate their benefits if they did not perform favongigDkt. No. 11,

1 18) Staffmembersalso reported that they were uncomfortable being alone with Mr. Reddix
(Id.). While employed with ADWS, M Reddix worked paitime as a police officefld.). He
was counseled several times about performing histipagt job duties during his ADWS work

hours (d.).



Mr. Reddix only filed one complaint during his time as the Local Area Marfagef 24).

He complained that Ms. Duncan was not permitting him to do his job because Ms. Duncan
encouraged employees to report directly to her when things were notwgeling the Helena
ADWS office (Id.). Mr. Reddix characterized this conduct ‘dsostile work enwionment”
harassmeniDkt. No. 10, Ex. A, at 118).

In January 2014, Mr. Williams made the decision to terminate Mr. Reddix frguodiign
as a Local Area Managébkt. No. 11  19). Ms. Duncan did not make the decision to terminate
Mr. Reddix (d.). She merely communicated the decision to Mr. Reddix{ 21).

Before working at ADWSMr. Reddix filed @ employment discrimination lawsuit against
a former employe(ld., 122 Dkt. No. 10, Ex. E Mr. Reddix’sprior lawsuit was not a factor in
his terminatiorfrom ADWS in 2014(Dkt. No. 11, 23). ADWS was aware of Mr. Reddix’s prior
lawsuit before he was hireat ADWSbecause someone sentopy of paperwork regarding the
lawsuitto the agency anonymousiy ).

Mr. Reddix believed that his terminatimom ADWSwas improper and filed a grievance
concerning his terminatiofid., 26). ADWS has explained in regard tostgrievance process
that, subsequent to Mr. Reddixtermination on January 20, 20IMr. Reddix filed a grievance
“alleging that he had been unjustly terminated based on lack of due process aacciz@sgions
against him.” (Dkt. No. 10, Ex. E, at2). According tcADWS, “[a]t no point in the grievance
process did [Mr. Reddix] file any complaint, formal or informal, within ADWS, nor to the
knowledge of ADWS to the [EEOC] alleging any Title VII or Civil Rights violatién@d., at 2).

On April 24, 2014, ADWS and Mr. Reddix entered into a settlement agreeegamting
the grievancéDkt. No. 11, 127). ADWS denied thaMr. Reddix’s termination was unlawful or

improper (d.). According to the settlement agreement, Mr. Redadis rehired at a grade level



equivalent to the position he held prior to his promotion as a Local Office Managerg atmer
stipulations(ld., 1 28) In exchange, Mr. Reddix agreed that he would not file a complaint or
initiate any action in state oederal court in connection with his January 2@&ination(ld.,
29).

Upon reinstatement, Mr. Reddix was classified as a Progralth Audit Specialis{Dkt.
No. 11, 130, Dkt. No. 10, Ex. E, at)2 Mr. Reddix believes it was Mr. Williams’s decisi¢o
reinstate him(ld., 1 31). ADWS'’s current director, Darryl Bassett, was not involved in Mr.
Reddix’s termination or reinstatemertdwas not employed at the agency at the time Mr. Reddix
was terminated and reinstat@d., 1 39. Following his reinstatement, Mr. Reddix did not have
any contact with Ms. Duncdid., 134). Mr. Reddix started off with a clean slate with Ms. Duncan
and Ronald Snea@®eputy Director of the ADW@d., 135). Mr. Reddix admitshathe harbored
no ill feelings about Ms. Duncan or Mr. Sneédl)(

In or around September 2015, the Helena office haccanvd-ield Manager Il position
(Dkt. No. 11, 136). Ms. Duncan was the hiring official and received three applications for the
position (d.). Only the most qualified apipantswereinterviewed(ld., 1 37). Based on Ms.
Duncan’s past experience with Mr. Reddix in a manager’s position, she awtdrthat he was
not the best qualified for the positi¢id.). Mr. ReddiXs struggles with job performance and
previous compliaats from clients and staff were also fastdd.).

Ms. Duncan interviewednly Delois Hare, an Africamerican female, for the position
(Id., 138). Ms. Hare was subsequently hirgd.). Ms. Hare was the best qualified applicéDit.
No. 11, 139). She had worked for ADWS for approximat8 years and had worked her way
up through the agendid.). Of that time, she had at least gpars ofexperience as a Local Office

Manager in the Helena offieethe exact position for which Ms. Duncan wasmtewing(ld.).



Mr. Reddix only hacdbneyearof experience as a Local Offiddanager at ADWSfrom January
20, 2013, until January 10, 2014.( T 40; Dkt. No. 10, Ex. E, at 1).

According to the affidavit of Ms. Duncan, “[n]ot all applicants are $etkfor interviews.”

(Dkt. No. 10, Ex. B, 1 6). The decision not to interview Mr. Reddix was not related to his,gender
as amale or race, as aAfrica-American (Dkt. No. 11, 142). A female candidate was also not
selected for an interview, and the applioahb was hired for the positiors an AfricanAmerican

(1d.).

According to ADWS during this period of employment, Mr. Reddixaised concerns
about being asked to perform home visits by himself.” (Dkt. No. 10, Ex. E, at 3). In response,
Ms. Duncan “explained to [Mr. Reddix] that this was done to protect him from sisitil&tions
occurring that in the past led to harassment allegations against hifd.). (‘[ADWS]
[m]anagemenfelt that given his physical stature acapabilitiesand training as a certified law
enforcement officer, he could accomplish visits alor&d”). On November 12, 2015, “[ADWS]
[m]anagement considered his concerns and rescinded the decision that he was to conduct home
visits by himself in an email from [Ms.] Duncan.id().

Throughout his employment with ADWS and prior to initiating this lawsuit, Mr. Reddix
filed only one Charge with the EquamploymentOpportunity @mmission (‘EEOC”) against
ADWS (Dkt. No. 164; Dkt. No. 11, 1 44).Mr. Reddix filed tlat Charge on February 13, 2016
(Dkt. No. 1, Ex. A). On th€harge, Mr. Reddix checked the boxes for discrimination based on
sex and retaliation onlyd.).

Mr. Reddixstated the following under the sectiontbe Charge for the particulars of the
discrimination:

| was rehiredy the above named employer in May 2014 in the positiomagfrBm
Field Audit Specialist. | was reinstated with my former pay after beingatigeh



from the position of Local Office Manager in January 2014. On or about September
24,2015 | was denied tlopportunity to interview for the position of Field Manager

Il despite having previously worked in the job and beuglifiedfor it. Since ny
reinstatement | have been andntinueto be subjectedto harassment and a
difference in the terms of my employment.

| was not given a reason why | was denied an opportunity to interview for tde Fiel
Manger Il position.

| believe | have been and conieto be harassed amgkated differently because of
my sex (male) and denied tlb@portunity to be properly classified in my job in

retaliationfor filing a previous complaint and opposing practices madawful in
violation of Title VII of the Civil Rights Act 0fl964, as amended.

(1d.).

In the Charge (493201600377), Mr. Reddix only complains of gender discrimination and
retaliation(Dkt. No. 11, 1 4k He does not mention or complain of race discrimingliy. The
alleged employment actiomat Mr. Reddix references is the September 24, 2015, failure to
interview allegation(ld.,  46). On November 30, 2016, the EEOC maitedMr. Reddix a
dismissal and notice of rights letter, which gave him 90 days to file a lawsuit TitideV/11 (Dkt.

No. 1-2, Ex. B).

Mr. Reddix alleges in his complaified in this actiorf'that on or around June 2016, [Ms.]
Duncan retired from the agency as Area Operations Chief.” (Dkt.-Rof 22). Once the position
became open, Mr. Reddicontendsthat he “andthree other AfricarAmerican male agency
employees applied for [Ms.] Duncan’s position of Area Operations Chiéd.). (Mr. Reddix
further alleges that he “was not selected for an interview and the other Adicanican males
were not hired for the position.”ld;). Mr. Reddixclaimsthat “[Ms.] Duncan reapplied for the
position and was rehired.d().

Mr. Reddix also allegethat, at an unspecified time, he “was instructed to use his personal

vehicle for agency business and subsequently written up for refusal to use his persoleaiovehic



conduct agency business.” (Dkt. Ne2,11 23). Mr. Reddixlaimsthat a “female employee used
an agency vehicle for personal business and received no write-igh3.” (

Mr. Reddix filedhis lawsuiton February 28, 2017 (Dkt. No. 1). On Jun018 ADWS
filed a motion for summary judgment, witlsaparatstatemenof facts and brief in support (Dkt.
Nos. 10, 11, 12 On June 3, 2018, ADWS filed a motion to deem admitted and for dismissal (Dkt.
No. 13). The Court communicated informally with counrsglardingthe status oMr. Reddix’s
response to ADWS’snotion for summary judgment and motion to deem admitted and for
dismissal. In response, counsel for Mr. Reddix filed a motiomextension of timgwhich this
Court grantedDkt. Nos. 14 16). On July 31, 2018, Mr. Reddix responded to the motion for
summary judgment (Dkt. No. 17). On August 1, 2018, Mr. Reddix responded to the motion to
deem admitted and for dismissal (Dkt. No. 18he Court hasonsideredVr. Reddix’s response
and filings when evaluating ADWS'’s pending motion for summary judgment.

. Standard Of Review

Summary judgment is proper if the evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genuine issue of material fact ahe thefiendant
is entitled to entry of judgment as a matter of law. Fed. R. Civ. FC&6tex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause a reasonable
jury to return a verdict for either partyliner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute is insufficient alone to bar summaryguiigather, the
dispute must be outcome determinative under the prevailing ldallbway v. Pigman884 F.2d
365, 366 (8th Cir. 1989). However, parties opposing a summary judgment motion may not rest
merely upon the allegations in their pleadingsuford v. Tremayner47 F.2d 445, 447 (8th Cir.

1984). The initial burden is on the moving party to demonstrate the absence of a genuine issue of



material fact. Celotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving party to
establish that there is a genuine issue to be determined aPimi@lential Ins. Cov. Hinke] 121
F.3d 364, 366 (8th Cir. 2008). “The evidence of the-mmvant is to be believed, and all
justifiable inferences are to be drawn in his favakriderson v. Liberty Lobby, Inel77 U.S. 242,
255 (1986).

IIl.  Discussion

Mr. Reddix alleges claims under several state and federal statutes. ADWS foroves
summary judgmendn all of Mr. Reddix’s claims. Mr. Reddadleges thaADWS subjected him
to unlawful discrimination on the basis of race and gender in violation of Ti|§\¥P81, § 1983
the Equal Protection Clause of the Fourteenth Amendraedtthe ACRA. ADWS asserts that
Mr. Reddix’s claims unddhe Fourteenth Amendmesind the ACRA pursuant to 8§ 1983 drid
§ 198l claimsare barred by sovereign immunitAhDWS also asserts that seal of Mr. Reddix’s
claims under Title VII should be dismissed based on a failure to exhawististdative remedies.
Finally, ADWS contends that therens genuine issue of material fagth respect to Mr. Reddix’s
remaining claims under Title VII. df the following reasons, the Court grants ADWS’s motion
for summary judgment (Dkt. No. 10).

A. Sovereign Immunity

The Court will first address ADWS’s arguments concerning sovereign imynunit
“Sovereign immunity is jurisdictional in natureP.D.1.C. v. Meyer510 U.S. 471, 475 (1994).
ADWS moves for summary judgment against Mr. Reddix’s claims underFtheteenth
Amendment and the ACRA filed pursuant8d 981 and § 198Based on sovereign immunity.
For the following reasons, the Court concludes that Mr. Reddix’s claims undEotineenth

Amendment and the ACRA pursuant to § 1981 and § 1983 are barred by sovereign immunity.



1. ClaimsUnder 42 U.S.C. § 1981 and § 1983

ADWS contends that Mr. Reddixttaims under 81981 and 8§ 1983 are barred by sovereign
immunity pursuant to the Eleventh Amendment to the United States Constitution. AIQWS a
that, as an instrumentality of the State of Arkansas, it is immune from claims brougjimqt to
§ 1981 and § 1983. Based on his claims under the ACRA, § 1981, and § 1983, Mr.dReklslix
monetarydamages in the form of back pay and benefits that he would have attained absent
unlawful discrimination (Dkt. No. -B, at 8). Mr. Reddix also seeks this Courteigoin
permanently ADWSandits agents, successors, officials, and employees from engaging in the
discriminatory policies and practices alleged by Mr. Reddiy. (

Section 1981 prohibits racial discrimination in all phases and incidents of a taaltrac
relationship.Jones v. McNees675 F.3d 1158, 1160 (8th Cir. 2012) (internal quotations omitted)
(citing Gregory v. Dillard’s, Inc, 565 F.3d 464, 468 (8th Cir. 2009) (en banc)). When raised
directly against a state actor, a § 1981 claim must be brought under §Li&&3idge v. Bd. of
Trs. of the Univ. of Ark315 F.3d 1005, 1007 (8th Cir. 2003) (en banc). Therefore, § 1983 provides
the gateway for M Reddix’s § 1981 claims.

The Eleventh Amendment bars any suit against a state in federal ©lesd the state has
consented to suit or Congress has unambiguously abrogated the state’s Eleventh Amendme
immunity. Seminole Tribe of Fla. v. FIa517 U.S. 44, 5466 (1996). Congress did not abrogate
Arkansas’ Eleventh Amendment immunity when it enacted § 1981 and § $@83Singletary v.

Mo. Dep't of Corr, 423 F.3d 886, 890 (8th Cir. 200/s¢garding8 1981);Burk v. Beengd48 F.2d
489, 42-93 (8th Cir. 1991)(regarding 8 1983). In addition, the State of Arkansas has not
consented to suit for the purposes of the Eleventh Amendnigank, 948 F.2dat 493. “The

Eleventh Amendment providesates andstateagencief] . . .with immunity not only from suits

10



brought by citizens of other states, but also from suits brought by their own citiDmes.v.
Nebraska 345 F.3d 593, 597 (8th Cir. 2008nternal citations omitted) The Eleventh

Amendment bars suit against “the state or one of its agencies or departments$iethervwhe
relief sought is legal or equitable.’Papasan v. Allain478 U.S. 265, 276 (1986) (quoting
Pennhurst State School and Hospital v. Haldern?db U.S. 89, 100 (1984)) (internal citations
omitted).

As an agency of the State of Arkans&BWS isprotected from suit in federal cownder
the Eleventh AmendmentMr. Redlix’s complaint names ADWS as the only defendant in this
case (Dkt. No. 1, 1 6). Mr. Reddix did not naasedefendantany officials oremployees in their
official or individual capacity in his complaint. Therefore, Mr. Reddix’mptint is limited to
his claims against ADWS, an agency of the State of Arkansas (Dkt. No. 1, § 6). Ursger the
circumstancesthe State of Arkansas has not consented to suit, and Congress did not abrogate
Arkansas’ immunity. Therefore, the Court finds that Mr. Reddiwsreenth Amendmerdlaims
filed against ADWS pursuant to § 1981 and 8§ 1983 are barred by the Eleventh Amendiment.
Court grants ADWS summary judgment on Mr. Reddix’s § 1981 and § 1983 claims.

2. Claims Under Arkansas Civil Rights Act

As toMr. Reddix’s claims under the ACRA, ADWS contends that it is entitled to sovereign
immunity. ADWS argues that the Arkansas Constitution specifically bars clganssathe State
of Arkansas and its agencies, including ADWS. ADWS further argagshtt ACRAexpressly
does not waive the sovereign immunity of the State of Arkansas.

“The ACRA provides a cause of action for damages for ‘the deprivation of any. rights

secured by the Arkansas Constitution’ by any person acting under color of staenldvurther

provides that, in construing this section, ‘a court may look for guidance to statederdlf

11



decisions interpreting. .42 U.S.C. § 1983.””Smith v. Insley's Inc499 F.3d 875, 882 (8th Cir.
2007) (quoting Ark. Code Ann. 8 16-123-105).

“A state may waive its immunity either by explicitly specifying its intention to subjedt itsel
to suit or by voluntarily participating in federal spending programs where Cengxpsessed a
clear intent to condition receipt of federal funds on a 'Satensent to waive its sovereign
immunity.” Doe 345 F.3cat597. The Arkansas Constitution specifically states that “[the State
of Arkansas shall never be made defendant in any of her courts.” Ark. Const. Art. 5 8 20. Suit
against Arkansas are also pitmted under the ACRA. Ark. Code Ann.-1I23-104 (“[n]othing in
this subchapter shall be construed to waive the sovereign immunity of the Staiadai:.”);
see als@&immons v. Marshalk55 S.W.3d 83841-42 (Ark. 2007).

Mr. Reddix’scomplaint names ADWS, an agency of the State of Arkansas, as the only
defendant in this case. Because the Arkansas Constitution grants sowveneignity to the State
of Arkansas and its agencies, and the ACRA does not abtbgétevereign immunitythe Court
grants summary judgment in favor of ADWSMn Reddix’sACRA claimsagainst ADW$ased
on sovereign immunity.

B. Administrative Exhaustion

The Court will next address the issue of administrative exhaustion with regaid t
Reddix’s claims undefitle VII. ADWS contends that Mr. Reddix failed to exhaust his
administrative remedies for several of his Title VII claims includingib reclassification
allegations from May 2014aceand gendediscriminationallegations dating tdune 2016Gnd
relaing to interviews for and the selection of the position of Area Operations; @higtfgender
harassment and hostile work environmaliegationsafter the June 2016 interview incident.

ADWS argues that Mr. Reddix’s claims relating to job reclassificdatiahoccurred on or around

12



May 2014 were not timely presented to the EEO@eCharge. ADWS alsoargues that Mr.
Reddix’s claims for race discrimination were not exhausted because hedailegtk the box for
discrimination based on race and did mantion racial discriminatiom the descriptiorsection

of the Chargehe filed Finally, ADWS argues that Mr. Reddix’s claims for gender harassment
and hostile work environment thatirportedlyoccurredaroundJune 2016 took place after Mr.
Reddix filed his February 13, 2016, Charge dhdrefore have nobeenexhausted.

In his complaint, Mr. Reddix alleges that in June 2016, after Ms. Duncan retired, he and
three other AfricarAmerican males applied for Ms. Duncan’s position of Area Operatibief C
(Dkt. No. 12, 1 22). Mr. Reddix further alleges that, even thdughnd the other three Afriea
American male applicants mhe qualifications for the position, Ms. Duncan was rehired for the
position (d.). Mr. Reddix alleges that these actions by ADWS constitute racial and gender
discrimination [d.).

Mr. Reddix also alleges in his complaint tiha&t was subjeetto harassment and hostile
work environment because he was written up for refusing to use his personal vehicle td conduc
agency busiess, while a female employee used an agency vehicle for personal basidess
received no writaups (d., 1 23). Mr. Reddix further alleges that, despite his request nohduct
home visits with female clients because such visits made him feel untaioidoMs. Duncan
stated that he had to make such visits aléeh¢. (In his complaint, Mr. Reddix does not allege
when ths allegedharassmenbccurred [d.). In ADWS'’s lettersubmittedin response to Mr.
Reddix’s harge ADWS states that the inciderg@gardinghome visitsoccurredin October 2015
(Dkt. No. 105, at3). In the (harge, Mr. Reddix alleges that he was reinstated in May 2014 as a
Program Field Audit Specialist, with the same income as before, afterdisaigirged as a Local

Office Mamager in January 2014 (Dkt. No. 1, Ex. A).
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Before bringing suit under Title VII an aggrieved party must exhaustdnisnéstrative
remedies. See42 U.S.C. § 20008(b), (e)(1). In order to exhaust his administrative remedies
under Title VII,“[a] claimantmust timely file an administrative charge with the EEOCSttrill
V. MFA, Inc, 443 F.3d 629, 634 (8th Cir. 2006)Under Title VII, plaintiff must file an
administrative charge within 180 days of the alleged discriminatory incident. 42.8.3000e-
5(e)(1).

Generally, because each incident of discrimination or retaliation is a “disctétam
employee must exhaust the administrative process for each discrete act fohevhicshe seeks
to bring a claim.Wedow v. City of Kansas City, Md42 F.3d 661, 672 (8th Cir. 2006). The
plaintiff's charges must be “sufficiently precise to identify the paréesl to describe generally
the action or practices complained o€bttrill, 443 F.3d at 634 (quoting 29 C.F.R. § 1601.12(b)).
“If the EEQOC gives the individual a righib-sue letter following the EEOC investigation, the
charge limits the scope of the subsequent civil action because the plaintiibmhgyseek relief
for any discrimination that grows out of or is like or reasonably rekate¢te substance of the
allegations in the administrative chargéd’ (internal citation and quotation omitted). “Permitting
claims to be brought in court which are outside the scope of the EEOC charge wouldaribmims
the EEOC’s investigatory and conciliatory role and deprive the charged giamtytice of the
charge.” Id.

The Eighth Circuit has determined that, where alleged discriminatory eatetalconduct
has occurred aftem EEOC charge has befdad, “[a] plaintiff will be deemed to havexhausted
administrative remedies if the allegations of the judicial complaintileer reasonably related
to the administrative charges that were timely brougi#riderson v. Block807 F.2d 145, 148

(8th Cir. 1986) (emphasis added). “We do not require that subsegfitedliawsuits mirror the

14



administrative charges’ as long as ‘the sweep of any subsequent judicial iotngpteo broader
than ‘the scope of the EEOC investigation which could reasonably be expected to groviheut of t
charge’ filedin the EEOC complaint.Wedow 442 F.3d at 674 (quotiriguncan v. Delta Consol.
Indus., Inc, 371 F.3d 1020, 1025 (8th Cir. 2004)).

The “like or reasonably related” standard has been narrowed based largely orothiegeas
of the Supreme Court INational Railroad Passenger CorporationMorgan in which the Court
determined that a discrete act of discrimination constitutes a separate actemaldgment
practice and starts a new clock for filingarges based on it. 536 U.S. 1013-14 (2002)see
Richter v. Advance Auto Parts, Iné86 F.3d 847, 852 (8th Cir. 2012)Discrete acts such as
termination, failure to promote, denial of transfer, or refusal to hire are eadgniify. Each
incident of discrimination and each retaliatory adversel@ynpent decision constitutes a separate
actionable unlawful employment practicé. Morgan, 536 U.S. at 114 Only discreteacts that
occurred between 180 days prior to the filing of @marge and the day Mr. Reddix filed the
Charge are actionabléseeMorgan, 536 U.S. at 114.

Although a plaintiff will be considered to have exhausted his administrative iesraeito
allegations that ardike or reasonablyrelatedto the substance of charges exhausted in his
administrative EEQ charge Williamsv. Little Rock Mun. Water Work818 F.3d218, 222 (8th
Cir. 1994) the plaintiff s allegations must be sufficient to put the employer on notice of the conduct
complained of and the general basis of the cl&ai; v. Norris, 480 F.3d 865, 8667 n.2 (8th
Cir. 2007).

1. Race Discrimination
For his claims based on race discrimination under Title VII, Mr. Reddixdftal@xhaust

his administrative remedies. Mr. Reddix did not check the box labeled “ratie8 Gharge under

15



the sectionstatingthe basis of the allegediscrimination(Dkt. No. 1, Ex. A) Also, inthe
descriptionsectionof his Charge, Mr. Reddix states that he was harassed based on genuer, but
makes no mention of rackl(). In his complaint, Mr. Reddix discusses racial discriminai®it
relates to his failure to promote claim regarding June 2016 interviefr and selectiorf the
position of Area Operations Chi@Dkt. No. 1, 1 22). Mr. Reddix filed his Charga February
13, 2016five months before the June 2016 allegati@ist. No. 1, Ex. A). The Court finds that
Mr. Reddix failed to put ADWS on notice of any allegations of failure to promotel lnesdieged
race discrimination because he failed to mention race in the Caadgtailed to file a second
Charge or amend hiSharge after the June 2016 incident. Hmstreasos, the Courtgrants
summary judgment to ADWS advir. ReddixXs claims of race discrimination under Title \ftr
failure to exhaust
2. Gender Discrimination

In his complaint, Mr. Reddixmakes a failure to promote claim based on gender
discrimination regarding the June 2016 interviewiogand selectiorof the position of Area
Operations ChiefDkt. No. 1,  22). Mr. Reddix also makes a gender discrimination claim when
he alleges thaprior to October 2015, he was required to report to a female supervisor that was
one classification level below hirtd(,  20).In the Charge, Mr. Reddix states that he was harassed
and treated differently because he is a male, since he was reinstsli@g 2014 (Dkt. No. 1, EX.
A).

For his claims based on discrete acts of gender harassment afiéatige was filedn
February 13, 2016, Mr. Reddatsofailed to exhaust his administrative remedies. Mr. Reddix did
check the box fogenderdiscriminaton on hisCharge(Dkt. No. 1, Ex. A) He also stateis the

Chargethat he was subjestl to harassment based on his gen@ig). However,Mr. Reddix’s
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claims for harassmemelating to the June 2016 interview and hirprgcessoccurred allegdg

five months after Mr. Reddix filethe Charge with the EEOC. He never filed a second Charge or
an amended Charge to raise these issiesReddix’sCharge of gender discrimination relating
to the June 2016 interview process is a failure to promote claimighatdiscrete act of
discriminationandconstitutes a separate actionable employment praatigehstarts a new clock

for filing charges based on iSeeMorgan 536 U.S.at 113-14. For this reasqrthe Court grants
summary judgment to ADWS advir. Reddix’s claims based on gender harassragsing from

acts that occurred after February 13, 2016, including but not limited to the allegatiartingg
the June 2016 intervievand selection procesbecausdhese claimswere not administratively
exhausted.

Mr. Reddix also alleges that, at some time prior to October 2015, he was assigned to a
female supervisor who was one classification level lower tigawas at the time (Dkt. No. 1, 1
20). In the response letter to the Charge, ADWSestttat, on Julys, 2015, Mr. Reddix “was
temporarily assigned under the supervision of Ms. Yolanda Williarkl 5 due to his prior
supervisor from Central Office, Mr. Franklin Holbrook, being reassigned.” (Dkt. No.XL&,E
at 2). During this time, Mr. Reddix hadcckssification level of €16 (d.). Based on the record
before the Court, the Court concludes the events about which Mr. Reddix now complairesdoccurr
on or about July 6, 2015, and that Mr. Reddix did not bring an EEOC Charge regarding the alleged
harasment within 180 dayfrom July 6, 2015. For this reason, the Cagnants summary
judgment in favor of ADWSon Mr. Reddix'sgender harassment claims based on his alleged
reporting to a female supervisor at a lower classificatbecause those claims wermt

administratively exhausted.
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3. Job Reclassification

For his claims based gaob reclassification allegations froMay 2014, the Court finds
that Mr. Reddix did not exhaustnely his administrative remedies. the Charge, Mr. Reddix
mentions thatwhen he was reinstated in May 2014 at ADWS& was reclassified and received
the same income as he did before he was discharged in Januar§pR@1M¥o. 1, Ex. A) Mr.
Reddix further alleges in the Charge that he has “been and contitwdis]. . . denied the
opportunity to be properly classified in [his] job in retaliation for filing avpmes complaint and
opposing practices made unlawful in violation of Title VII . . . .” (Dkt. No. 1, Ex. E). In his
complaint, Mr. Reddixalleges tat, when he was reinstated in May 20hé never received proper
training for the position of Program Field Audit Specialist and never worked inasoapacity
(Dkt. No. 1-2,  12). Mr. Reddifurtheralleges that he was performing the work of a Temporar
Assistam for Needy Family Outreach and was employed at a C11@ale levelld.).

Any claims based on Mr. Reddix’s reclassification after he was reinstated Wwawdd
occurred prior to th&80-daywindow from the date of Mr. Reddix’s Chargéugust17, 2015,
to February 13, 2016. Therefore, the Court finds AAVS is entitled to summary judgment on
any claims based on Mr. Reddix’s reclassification in May 2014 becaose thaimswvere not
brought to the EEO@mely and were not administratively leausted.

However,Mr. Reddix also alleges that, on or around October 2015, he was reassigned to
the Helena Office and Ms. Duncan assigned him duties that were not in aceovdtnhis job
title of Program Field Audit Specialist (Dkt. No. 1, 1 19). &ese Mr. Reddix alleges in his
complaint thathis reclassification occurred in October 2015, and he states in the Charge that he

was denied the opportunity to be properly classified in his job based on retaliatiorguitie C

18



determines he has exhauskesi clainsfor discrimination and retaliation based on reclassification
regarding the allegations of October 2015.
4. Hostile Work Environment

ADWS also argues that Mr. Reddix’s claim for hostile work environment was not
exhausted.Mr. Reddix alleges thasince applying for the position of Area Operations Chief in
June 2016, he has continued to be subjected to harassment and a hostile work eniBkiment
No. 1, 123). This Court acknowledges that hostile work environment claimisesated differently
and are not generally subject to the “discrete act” rule, but even hostile worbreneit claims
have limits regarding the alleged discriminatory acts that will be deemed exhaBste, e.g.,
Wilkie v. Dept of Health and Human Ser&38 F.3d 944 (8th Cir. 2011) (examining the “discrete
act” rule in relation to a hostile work environment claim and determining thassandar
complaint was not exhaustedHostile environment claims are not barred “so long as all acts
which constitte the claim are part of the same unlawful employment practice Morgan, 536
U.S. at 122. Stated differently, any acts that occur aft@vaage is filed that are “so similar in
nature, frequency, and severity . . . must be considered to be part and parcélostitbevork
environment that constituted the unlawful employment practice that gave risatitime” Rowe
v. Hussmann Corp381 F.3d 775, 781 (8th Cir. 2004).

Plaintiffs may not bring claims to court that are outside the scoieio EEOCCharges
because to do so “would circumscribe the EEOC’s investigatory and conciliamanadeprive
the charged party of notice of the chargeotrill, 443 F.3d at 634.Like other courts in this
district, this Court concludes that ifgdieEOC and the charged party had notice of a claim that is
not necessarily explicit in an EEOCharge, then that impliciCharge should be considered

exhausted.See Williams v. Asbury Automotive Group, 1888 F. Supp. 2d 769, 778 n.6 (E.D.
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Ark. 2014) (finding that a constructive discharge allegation was reasonadtiydréd plaintiff's
EEOC charge because defendant addressed constructive discharge in respondeEfdCthe
charge).

For Mr. Reddix’s claims based on hostile work environment, the Court finds that he did
not exhaust hisdministrative remedies. the (harge, Mr. Reddix states thatior to filing the
Charge,and at the time he filed théharge, he was subjected to gender harass(@éntNo. 1,

Ex. A). He also checketthe box for continuing actiond.). However, Mr. Reddix does not state
specificallyin the Charge that he was subjedtto hostile work environmeritarassmentin the
response letter to the Charge, ADWS does not mention hostile work envirdraressgmen(iDkt.

No. 10, Ex. E).In his complainthoweverMr. Reddix clearly intends to bring such a claim and
states “[t]hat subsequent to [Mr. Reddix] applying for the position of Area Opesatihief, [Mr.
Reddix] has continued to be subjected to harassment and a hostile work environBieniNo (

1, 1 23). For the reasons explained in this Order, the Court grants summary judgni@wt$o A
on Mr. Reddix’s claim based on the June 2016 interview for and selection of the positioa of Are
Operations ChiefMr. Reddix faiedto exhaust his administrative remedies as to this claim.

Now, the Courtdeterminesthat the EEOC and ADWS were not on notice based on
statemerd in Mr. Reddix’s Chargthathe clainmedhostile work environmerfbllowing the 2016
incident Based on the record evidence before the Court, Mr. Reddaim for hostile work
environment is dismissed becairefailed to administratively exhaubgt claim

For the above reasons, the Court dismissefailure to exhaust administrative renesl
Mr. Reddix’s claims relating to thiune 2016 intervievior and selectiorf the position of Area
Operations Chief; Mr. Reddi claim regardingreporting to a female supervisaho was a

classification level lower thane was Mr. Reddix’s claim regaling job reclassification prior to
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August 17, 2015; anblr. Reddix’shostile work environmerdlaimbased on events after the June
2016 incident.
C. Remaining Title VIl Claims

CertainTitle VIl claims remain. Under Title VIIMr. Reddixallegesclaims forgender
discrimination, failure to promote retaliation and job reclassification. ADWS moves for
summary judgment on all of these claims. For the below reasons, the Court gramisrysum
judgmentin favor of ADWS on Mr. Reddix’sremaining Tite VII claims.

Title VII prohibits, among other things, employment discrimination against anduodiv
“because of such individual’s race, color, religion, sex, or national origin . . ..” 42 U.S.C. § 2000e
2(a)(1). Mr. Reddix can establish@imafacieclaim of discrimination either by providing direct
evidence of discrimination or by creating an inference of unlawful discrimmander the three
step analysis set out McDonnell Douglas Corporation v. Gregfll U.S. 792, 80R5 (1973).
Bone v. G4S Youth Servs., LI8B6 F.3d 948, 953 (8th Cir. 2012). Direct evidence is evidence
“showing a specific link between the alleged discriminatory animus and theraedl decision,
sufficient to support a finding by a reasonable fact finder that egitithate criterion actually
motivated” the adverse employment actidmrgerson v. City of Rochest&43 F.3d 1031, 1044
(8thCir. 2011) (quotingsriffith v. City of Des Moines387 F.3d 733, 736 (8th Cir. 2004)). “Thus,
‘direct’ refers to the causatrength of the proof, not whether it is ‘circumstantial’ evidengée.
plaintiff with strong direct evidence that illegal discrimination motivated the empdogdverse
action does not need the the@rt McDonnell Douglasanalysis to get to the jury, regléess of
whether his strong evidence is circumstantiatl’ However, “if the plaintiff lacks evidence that
clearly points to the presence of an illegal motive, he must avoid summary judgnueaating

the requisite inference of unlawful discrimination through EheDonnell Douglasanalysis,
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including sufficient gidence of pretext.”ld. This same type of analysis applies to Mr. Reddix’s
retaliation claim. See Shirrell v. St. Francis Medical Centé®3 F.3d 881, 887 (8th Cir. 2015)
Robinson v. American Red Crp383 F.3d 749, 756 (8ir. 2014).

ADWS asseH that Mr. Reddix cannot shaany evidence of unlawful discriminatioor
retaliation. “To be entitled to direct evidence analysis, the plaintiff must present eeid#gnc
conduct or statements by persons involved in the deemsaking process that may bewed as
directly reflecting the alleged discriminatory attitude sufficient to permit thérfder to infer that
that attitude was more likely than not a motivating factor in the employer’s detiditiners
Frison v. Se. Mo. Cmty. Treatment Ctt33 F.3d 616, 619 (8th Cir. 1998) (internal quotation
marks omitted). “[N]ot every prejudiced remark made at work supports an icéeoénllegal
employment discrimination.ld. Rather, “[d]irect evidence of employment discrimination must
have some connaoh to the employment relationshipltl. Direct evidence of discrimination is
not established by mere “stray remarks in the workplace, statements Bcismmnakers, or
statements by decisionmakers unrelated to the decisional prolmeggriotingBeshears v. Asbill
930 F.2d 1348, 1354 (8th Cir. 1991)) (internal quotation marks omitted).

Based on the record evidence before the Court and construing that record evidence and all
reasonable inferences in favor of Mr. Redtlre Court determines thislr. Reddix comes forward
with no direct evidence of discriminatory animus by a decision maker at ADW®. Court
concludes that this is not a direct evidence case. Therefore, the Court will apibisetart,
burdenshifting framework oMcDonnell Doughs, 411 U.S. at 802-04.

1 Gender Discrimination Based On Discipline And Job Duties

The Court will first address Mr. Reddix’s claim for gender discriminatidn. his

complairt, Mr. Reddixalleges that he was discriminated against based on his gender in several
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instances First, Mr. Reddix alleges that he was written up for refusing to use his personal vehicle
to conduct agency business, but a female employee used an agency vehicle for ipessoesd
and received no writapsaccording to Mr. Reddix Secong Mr. Reddix alleges thate had to
make visits to female clients alone, after requesting that he not be seifithomiss with female
clients because such visits made him feel orfoatable. ADWS contends that Mr. Reddix cannot
establish grima faciecase for reverse gender discrimination.

Pursuant to thé/icDonneltDouglas burdenshifting framework, Mr. Reddibears the
initial burden of establishing@ima faciecase. Torgersm, 643 F.3cat 1046 If heestablishes a
prima faciecase, the burden then shiftsADWS to articulate a legitimate, nondiscriminatory
reason for its actiondd. Mr. Reddix must then “produce evidence sufficient to create a genuine
issue of materidiact regarding whetheADWS'’s]| proffered nondiscriminatory justifications are
mere pretext for intentional discriminationld. (quotingPope v. ESA Servs., In4Q6 F.3d 1001,
1007 (8th Cir. 2005)). The burden to prove pretext “merges with the ultimate burden of persuading
the court that§ir. Reddixwas] the victim of intentional discriminationfd. (quotingTex. Dep't
of Cmty. Affairs v. Burdinel50 U.S. 248, 256 (1981)).

To establish @rima faciecase of gender discrimination, Mr. Reddix musiveh“(1) he
is a member of a protected class; (2) he was meeting [ADWS'’s] legitimate jottadiqres; (3)
he suffered an adverse employment action; and (4) similarly situated yeeploutside the
protected class were treated differentl@hyiah v. StCloud State University684 F.3d 711, 716
(8th Cir. 2012).

Mr. Reddix’s claims for gender discrimination are based on the thesgyeise gender
discrimination. “In reverse discrimination cases, the plaintiff has also been expected to sthow th

‘backgound circumstances support the suspicion that the defendant is that unusual employer who
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discriminates against the majority.Woods v. Perry375 F.3d 671, 673 (8th Cir. 2004)uting
Duffy v. Wolle 123 F.3d 1026, 1036 (8th Cir. 19979rogated by @rgerson 643 F.3d1046
(abrogatingon other grounds):However, ‘[jJust because a reverse discrimination claimant cannot
show the background circumstances necessary to triggé&idbennell Douglaspresumption
does not inexorably mean that his employer has not intentionally discriminated agains. .

An employee who is the victim of intentional discrimination in such circumstarzcel who
adduces sufficient evidence of that discrimination, should be permitted to proceed beyond the
prima facie case stage of litigation.'Duffy, 643 F.3d atLl036 (emphasis in originaljquoting
Notari v. Denver Water Dep’®71 F.2d 585, 590 (10th Cir. 19923hrogated by Torgerso®43
F.3d 1046 (abrogating on other ground#)DWS asserts that Mr. Reddix has failed to make a
showing that ADWS is an unusual employer who discriminates against males.

According to Mr. Reddix’s deposition, in 2013, Ms. Duncan told Mr. Reddix that she made
the decision to fire Ms. Hill (Dkt. No. 10, Ex. A, at 6). Mr. Reddix also stateshthatver had
any problems with his former supervisors, Phil Harris or Yolanda Willidgnsat 8). According
to Ms. Duncan’s affidavit, she was the person who initially hired Mr. Reddixetd ANF
supervisor at ADWS and then promoted him to Local Office Manager (Dkt. No. 10, BxX3)B
Ms. Duncan also states thilir. Reddix received probationary periods while working in both
positions because he needed improvement in decision makingngmidedge and skill, and
interpersonal relationsd.). According to Ms. Duncan, she “constantly encouraged Mr. Reddix
to improve his skills in these areas.ld.J. Regarding his termination from ADWS in January
2014, Ms. Duncan states that Mr. Williams made the decision to terminate Mr. Reddhaaind t

she only communicated to Mr. Reddik. Williams’ decision (d., T 5).
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On October 7, 2015, Mr. Reddix raised concerns about performing home visit¢ktne
No. 10, Ex. E, at 3). In ADWS’s letter in response to Mr. Reddix’s charge, ADWSsasart
“given [Mr. Reddix’s] physical stature and capabilities and training agifiextiaw enforcement
officer, he could accomplish visits aloneld.j. The ADWS letter also states that, “management
considered [Mr. Reddix’s] concerns and rescinded the decision that he was to condudshisme
by himself in an email from AOC Duncan on November 12d’)(

Based on the record evidencenstruing the record evidence and all reasoriafdeences
in favor of Mr. Reddix, the Court finds that no reasonable juror could concludeattieground
circumstances support the suspicion tABIWS is that unusual employer who discriminates
against the majority The record shows that Mr. Reddix was hired and promoted by Ms. Quncan
one of his female supervisors during his employmeend,that Ms. Duncan encouraged and helped
Mr. Reddix when he was put on probation. Further, Ms. Duncan told Mr. Reddix that she fired a
female employee.Mr. Reddix wassupervised by both male and female superviabrgrious
times during his employmerdnd he states that he did not have a problem with those supervisors
Mr. Reddix also alleges that he was written up for refusing to use hisypev&hicle to conduct
agency business, but he contends that a female employee used an agency vegiectoriat
business and was not disciplined. However, Mr. Reddix has not presented any recokduide
show that ADWS in fact disciplined male employees but not female employees for simila
infractions. Further, when Mr. Reddix complained about doing home visits dlenegcord
evidence is that ADWS rescindéd previous decision to allow Mr. Reddix to do home visits
alone That previous decision was based on Mr. Resldaw enforcement background and
stature according to ADWS. The Court finds that the cumulative effethisfrecord evidence

shows thaADWS was not an unusual employeno discriminats against men. Mr. Reddix has
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failed to present sufficient rembevidenceo survive ADWS’s motion for summary judgment on
this point.

To the extent Mr. Reddix bases his reverse gender discrimination claimsadliedggions
that he was written up for refusing to use his personal vehicle to conduct agencgdwisiteca
female employe&ho used an agency vehicle for personal business received neupsite on
his allegationghat he had to make visits to female clients alone, after requesting that he not be
sent to visit homes with female clients because such visits made him feel undoleftihéaCourt
determines Mr. Reddix fails testablish gorima faciecase Aside from his allegation regarding
refusing to use his personal vehicle to conduct agency business, Mr. Raddiame forth with
no record evidence to support this allegation. Mr. Reddix has not presented ad\evédence
to show that ADWS in fact disciplined male employees but not female employesisnitar
infractions. As for his claims about conductihgme visits alone, the only record evidence
presented is that ADWS instituted this practice initially due to Mr. Resldiatkground in law
enforcement and his stature but that, when he complained, ADWS reconsidered and ithange
position. The record evidence dmesepoints even construed in Mr. Reddix’s favor, does not
establish grima faciecase of reversgender discrimination.

Based on the record evidence before the Court, Mr. Reddix has faéstalbtish gorima
facie case for his claimsf reverse gender discrimination. For these reasons, the Court grants
ADWS’smotion forsummary judgment with respect to Mr. Reddix’s gender discrimination claims
under Title VII based ohis allegations ofliscipline and directions fdrome visits

2. Failure To Promote In August Or September 2015
The Court will next address Mr. Reddx¢laim for failure to promoteln his complaint,

Mr. Reddix alleges that ADWf&fused to interview him andsteachired a female to fill the Field
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Manager |l positiorthat was open in August 201Bkt. No. 1, § 16) ADWS contends that
summary judgment should be granted in favor of ADWS on Mr. Reddix’s claim for faflure t
promote. ADWS argues that Mr. Reddix canmoake out aprima facie case of gender
discrimination because he cannot produce evidence proving that ADWS is an unusogeempl
whodiscriminates against the majority. ADWS further argues that it relied edisornminatory
reasons unrelated to Mr. Reddix’s gender when it made the dee@itminterview Mr. Reddix
for the Field Manager Il position.

For claims based on the theory of failure to promote MoBonnell-Douglasburden-
shifting framework applies:To raise a presumption of discriminationfailure-to-promote cases,
a plaintiff must show that (1) she is a member of a protected group; (2) she Wwhsdgaad
applied for a promotion to an available position; (3) she was rejected; and i{4jlgisituated
employees, not part of the protected group, were promoted inst8adtinon v. Ford Motor Cp.
72 F.3d 678, 682 (8th Cir. 1996) (citiRgitterson v. McLean Credit UnipAd91 U.S. 164, 1887
(1989)). Because Mr. Reddix presents his claim as a reverse gender disicnmgtaam, the
Court will apply the rule fronDuffy for aprima facieshowing of reverse gender discrimination.

Specifically in regard to this clainm his complaint, Mr. Reddix alleges that he applied for
the position of Field Maager Il on or about August 2015 but was never given an interfidiv
No. 1, 1 13). When making this claim, he points to his background and experience for the, position
including his 20years of experience as a supervisor, retired veteran, previous employnent wi
ADWS as a Local Office Manager, a Bachelor of Science Degree in Mass Communittations
Jackson tate Universityandprevious experience working in corrections I8ryears(ld., 1 15).
Mr. Reddix alleges thddelois Hare a femalewas hired for the position despite lacking suit

computer skills and having no knowledge of ADWS progrdohs {{ 16, 18).
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According to Ms. Duncan’s affidavit, Mr. Reddix was the only male applicant, aldhg wi
two females, for the vacant Field Manager 1l position in September 2015 (Dkt. No. 10, Ex. B,
6-7). Ms. Duncan only interviewed Delois Hare for the position @firmed that se only
interviews the most qualified applicantd.j. According to Ms. Duncan, Ms. Hare was the best
qualified applicant for the position because she worked for ADWS for approximatgads
includingsix years of experience as a Local Office Manager in the Helena Qificeh was the
exact position for which Ms. Duncan was hirind.({ 7).

Based on the record evidence before the Court, Mr. Reddix hed faimake grima
faciecase that he is a member of a protected group basétodsandDuffy. Therecordshows
that both males, including Mr. Reddix himselfid femalefiave been hired for various supervisor
positions by ADWS. Also, for the September 2015 interview, Ms. Duncan only interviegied M
Hare for the position, declining to interview both Mr. Reddix and another femaleaupMr.
Reddix has not presentsdfficient record evidend® show that his claim should permitted to
proceed. The Court concludes based on the record evidence, construing the record avitlence
all reasonable inferences in favor of Mr. Reddix, that no reasonable juror coulddsoiitat
background circumstances support the suspicion AlRAVS is that unusual employer who
discriminates against the majority

RegardlessADWS has shown legitimate, nondiscriminatory reagonits decision not to
promoteMr. Reddix. SeeTorgerson 643 F.3dat 1046. According to Ms. Duncan’s affidavit,
before Mr. Reddix was terminated in January 2014, she received complaints frots ahe staff
regarding Mr. Reddix (Dkt. No. 10, Ex. B, 1 4). Ms. Dunceeeived reports from TANF clients
that “Mr. Reddix threatened to terminate their benefits if theyndit perform favors for hirh

(Id.). “Staff also reported that they were uncomfortable being alone with Mr. Reddik).

28



Regarding her decisionot to interview Mr. Reddix for the open Field Manager Il position in
September2015, Ms. Duncan states that, “[bJased on my experience with Mr. Reddix in a
manager’s position, | determined that he was not the best qualified for the pogittbni’'6).

Based on the recorelvidencebefore the Court, Ms. Duncan believed that Ms. Hare was
the bestqualified applicant for the open position in September 20 did not interview any
other applicants. Further, based on Ms. Duncan’s past work experience wieddlixin a
supervisor position, she determined that he was not the best qualified fgpethesupervisor
position. The Court finds that these are legitimate, nondiscriminatory reasors interviewing
and promoting Mr. Reddix to the open Field Manger Il position.

The burden now shifts to Mr. Reddixho must produce evidence sufficietat create a
genuine issue of material fact regarding whether ADVg&feredlegitimate, nondiscriminatory
reasons for not promoting hiame mere pretext for intentional discriminatiddeel orgerson 643
F.3dat 1046. Based on the record before the Court at this time, Mr. Reddix has failed to produce
the required evidence to dispute ADWS'’s proffered reasons and to establish pretex

Therefore, he Courtgrants summary judgmeirt favor of ADWS with respect to Mr.
Reddix’s claim for failure tommote to the Field Manager Il position under Title VII.

3. Retaliation Based On Failure To Interview In August Or
September 2015

Mr. Reddixalso clains retaliation under Title VII. Specifically, Mr. Reddatleges in his
complaint that, when ADWS refused to interview him for the Field Manger Il positaumd
August 2015, ADWS was acting in retaliation for Mr. Reddix having previdustya grievance
with ADWS to have his job reinstated after terminaijipit. No. 1, 1 17). ADWS contends that

it is entitled to summary judgment on Mr. Reddix’s retaliation claims becausedhistien claims
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are not based oa protected activity anbecause he cannot demonstrate a causal connection
between the alleged events.

Under Title VII, an employer is prohibited from discriminating against an employee
“because he has opposed any practice made an unlawful employment practice lghiziptsy,
or because he has made a charge, testified, assisted, or participatey manner in an
investigation, proceeding, or hearing under this subchapi& U.S.C. § 20068(a) “The two
clauses of this section typically are described, respectively as the oppadause and the
participation clause.’'Brannum v. Missouri Dept. of Coyi518 F.3d 542, 547 (8th Cir. 2008).

According to ADWS'’s response letter to the Chaviye Reddix filed, Mr. ReddiXiled a
grievance, after being terminated in January 2014, alleging that he wastlutgtminated based
on lack of due process and false accusations against him.” (Dkt. No. 10, Ex.-E), anlhe
responsdetter, ADWS asserts that Mr. Reddix didt file a formal or informal complaint within
ADWS andthathe did not file a complaint with the EEOC alleging any Title VII violatidds (
at 2). Mr. Reddix does not specify if his claim for retaliationsfathder the opposition or
participation clase. Therefore, the Court construes Mr. Reddix’s retaliation claim under the
opposition clause becaysven though he filed a grievance after he was terminisliedreddix
did not participate in an investigation, proceeding, or hearing under Titleeyarding his
termination.

To establish @rima faciecase of retaliation under Title VII, Mr. Reddix must show: (1)
he engaged in a statutorily protected activity; (2) he suffered a materiallysadwaion by his
employer; and (3) a causal connectexisted between the protected activity and the adverse
action. Wilkie, 638 F.3dat 955. “Retaliation must be the ‘but for’ cause of the adverse

employment action.”Blomker v. Jewell831 F.3d 1051, 1059 (8th Cir. 20X8)ternal revisions,
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guotations,and citations omitted). It'is not enough that retaliation was a ‘substantial’ or
‘motivating’ factor in the employer’s decisionBlomker 831 F.3d at 1059 (citations omitted). If
Mr. Reddix establisesa prima faciecase of retaliation, the Court agdthe McDonnell Douglas
framework. See Shirre|l 793 F.3cht 887.

ADWS first contends that Mr. Reddix’s claim of retaliation fails bec#gsleas not shown
that he engaged in a statutorily protected activity. “To demonstrate the preserotected
opposition, a plaintiff must show a good faith reasonable belief that his empl@ggeehin a
discriminatory employment practiceEvans v. Kansas City, Mo. Sch. Di$6 F.3d 98, 100 (8th
Cir. 1995) (internatitations omitted)Brannum 518 F.3dat547. The Eighth Circuit requires that
Mr. Reddixdemonstrate thatis opposition is related to unlawful discrimination in some wage
Hunt v. Nebraska Public Power Dis282 F.3d 1021, 1028 (8th CR002) (indingthat Plaintiff
was not engaged inpaotectedactivity by complaining to her employer about not receiving a raise
and a promotion because Plaintiff did not attribute these failures to sex distomjinavir.
Reddixmust also demonstrate thais opmsition was related to an employment practiGee
Evans 65 F.3dat 100-01 {inding that Plaintiff, a teacher, did not engage in protected opposition
when he protested that a plan to diversify the student body of his school disregardedslasd nee
the arrent student body because Plaintiff failed to allege any discriminatopjogment
practice). For the purposes of Title VI retaliation, the Eighth Circuit Court of Appealschensl f
that protected activities include “[t]he filing of incident reportad@rievancey Charges of
Discrimination, and this lawsuit . . . Sutherland v. Mo. Dept. of Corb80 F.3d 748, 752 (8th
Cir. 2009).

ADWS argues that Mr. Reddix never complained of employment discrimination pradhibite

by Title VII in the case filechgainsthis previous employer or during the grievaribed against
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ADWS for his January 2014 terminationMr. Reddix does not base his retaliation claim on
allegations regarding his previous employer. Instead, Mr. Redldpesonly that ADWS refused
to allow him to interview for the position of Field Manger Il in August 2015 becausketeaf
grievance withADWS to have his job reinstated after termina{iDit. No. 1, § 17).Therefore,
the Court limits its analysis tdr. Reddix’sgrievance filed after being discharged frdireADWS
in January 2014.

The Court does not have the grievance filed by Mr. Reddix in the reltohids complaint,
Mr. Reddixalleges that he filed a grievance in response to his termination by ADWSuthaitny
details about the reason for his grieva(igkt. No. 1, 1 17) Other references in threcord before
the Court to Mr. Reddix'grievancearein the letter ADWS wrote imesponse to Mr. Reddix’s
EEOCChargeand inthe release and settlement agreement signed by both parties in Aptib2014
resolve the grievand®kt. No. 10, ExC, E). The ADWS letter from April 29, 2016, states that
Mr. Reddix’s grievance letter asserted that he was terminated for “lack of duespaocefalse
accusations against him.” (Dkt. No. 10, Ex. E, &).1 The release and settlement agreement
states that Mr. Reddix “has expressed the belief that he was wrongfully destteard has filed
a grievance to that effett(Dkt. No. 10, Ex. . The agreement also states that “the attorney for
[Mr. Reddix] has advised [A]DWS that should he not prevail at the administratiVie tleaehe
has been instructed by his client to proceed with a TitleoWTivil Rights Complaint in federal
or state court.” I¢l.).

The Court construes the language inrtlease and settlementfavor of Mr. Reddix at
this stage of the proceeding, as it is required to do. Although this evidence adnsttadly the
Court concludes thd#lr. Reddix’s grievance may have been related to protected activity under

Title VII because his attorney said that he was prepared to file a lawssliaptito Title Vilor

32



the Civil Rights Act. For this reason, the Court finds that Mr. Reddixrieade ssufficientprima
facie showingof theelement of engaginigp a statutorily protected activity

ADWS does not dispute that Mr. Reddix suffered a materially adverse action when Ms.
Duncandid not promote him to the open Field Manager Il position in September 2015, which
satisfies the second element of gena faciecase.

To establish the third element tife prima facie caseof retaliation Mr. Reddix must
demonstratéhata causal conrmion exisedbetween the protected activity and the adverse action
Generally, “more than a temporal connection is required to present a geaxting fssue on
retaliation” Peterson v. Scott Coun®06 F.3d 515, 524 (8th Ci2005) As more time passes
between the protected conduct andrdtaliatoryact, the inference aktaliationbecomes weaker
and requires stronger alternate evidence of causasans v. SauefSundstrand C.130 F.3d
341, 343 (8th Cir1997). The inference vanishes altogether when the time gap between the
protected activity and the adverse employment action is measurashths. See, e.gLittleton
v. Pilot Travel Ctrs., LLC568 F.3d 641, 645 (8th CR009) (a temporal gap of severonths “not
sufficienly contemporaneous” to indicateausakconnectioly Recio v. Creighton Uniy521 F.3d
934, 941 (8th Cir2008) (a sixmonth gap too long to give rise to inferenceafisalconnectioi:;

Lewis v. St. Cloud State Uni¢67 F.3d 1133, 1138 (8th CRO06)(“We have held that an interval
as brief as twanonths did not show causation for purposes of establishigigléationclaim and

that a tweweek interval was ‘sufficient, but barely so.”) (internal citations ord)tte

Here,ADWS argues that there is no causal connection between Mr. Reddix’s grievance in
2014 and the failure to interview and promote hmSeptember 2015Mr. Reddix filed his
grievance at some point after Januidy 2014(Dkt. No. 10, Ex. E, at-R). After Mr. Reddix was

terminatedand filed his grievanceADWS reinstated him pursuant to the settlement agreement
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(Dkt. No. 10, Ex. E) Mr. Reddix applied for the Field Manger Il position around August 2015
(Dkt. No. 10, Ex. B, 1 6).Mr. Reddix applied for thepen positiorapproximatelyone year and
eight monthsfter he filed thgrievance Mr. Reddix has not presented any evidence to gshatv
there is a causal connection between his 2014 grievance and the September 2015 prteressy
Based on the bak in timebetween his termination aiis applying for the open positioandthe
fact that ADWSrehiredMr. Reddixin the interim after discharging him 2014, the Court finds
thatMr. Reddix has failed tpresent sufficient record evidence thataash connection existed
between the protected activity and the adverse achioms to survive ADWS’s motion for
summary judgment

Even if Mr. Reddix could establistpaima faciecase of retaliation, ADWS presents record
evidence of legitimate, nondisrin@tory reasons for its decision not to interview or hire Mr.
Reddix for the open position in 2015, specifically Ms. Duncan’s explanation in her affitavit.
Reddix has not presented sufficient record evidence to demonstratecegirtifered reasam
were pretext and that retaliation was the Hat reason he was not interviewed or hired for the
open position in 2015For all of these reasonghe Court grants summary judgmémtavor of
ADWS with respect to Mr. Reddix’s retaliation clammder TitleVII .

4. Job Transfer And Reclassification In October 2015

Mr. Reddix also brings a claim for gender discrimination based on reclassificair.
Reddix alleges that, on or around October 2015, he was reassigned to the Helen®kiffide. (
1, 1 19). Mr. Reddix further alleges that Ms. Duncan reassigned him duties thatowéne
accordance with his job title of Program Field Audit Specidld). Mr. Reddixmaintainsthat
Ms. Hare assigrtehim responsibilities that were outside the scope of his position and stated that

those duties were “a man’s job.1d).
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According to the Supreme Court, to prove a claim for discrimination based on an adverse
employment actiona plaintiff must show that “a reasonable employee would have found the
challenged etion materially adverse, which in this context means it well might have dissaaded
reasonable worker from making or supporting a charge of discriminaturlington N. & Santa
Fe Ry. Co. v. White548 U.S. 53, 68 (2006) (internal quotations and citations omitted). In
Burlington, the Supreme Couatffirmed a jurys verdict that found reassignment of duties was an
adverse employment action where the previous job had more prestige, was consttEreahde
was less arduoudd., at 70.

The Eighth Circuit has held that evidence of a “considerable downward shifti ilesi
required to perform [the employag new job responsibilities” is an adverse employment action.
Turner v. Gonzalegl21 F.3l 688, 697 (8th Cir2005) (quotingMeyers v. Neb. Health & Human
Serv, 324 F.3d 655, 660 (8th Ci2003)). The Eighth Circuit has also held tHda] transfer
constitutes an adverse employment action when the transfer results infigasigwhange in
working conditions or a diminution in the transferred empltyéte, salary, or benefits.Fisher
v. Pharmacia & Upjohn225 F.3d 915, 919 (8th Ci2000). Once Mr. Reddix has proverpema
faciecaseof discrimination based arclassification, the burden shifts to the ADWS to articulate
a legitimate, nondiscriminatory reason for its actions, and then the burden stkifts ba. Reddix
to show that the ADWS'’s reason was pretexti&de Turner421 F.3d at 697-98.

According toADWS's letter in response to the Charge, on October 7, 2015, Mr. Reddix
“took issue with being assigned duties also performed by a Workforce Speci@lsida’ (Dkt.

No. 10, Ex. E, at 3)ADWS further states in itgetter that Ms. Duncan and Ms. Hahen discussed
Mr. Reddix’s responsibilities with him both in person and by enhéi).( According toADWS,

Ms. Duncan and Ms. Hare “explained to Mr. Reddix that he was being assignedwdtitie his
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capabilities to handle and that all staff are agkgaerform duties on cases originally assigned to
others.” (d.). According to the Release and Settlement Agreement, ADWS agreed to employ Mr.
Reddix “at a grade level equivalent to the position held by him prior to havingriaeknan office
manager . . and work with OPM to pay him at a rate equal to, or as close as possible, to his exit
salary.” (Dkt. No. 10, Ex. C, at 1).

Mr. Reddix has not presented argord evidencesgarding his reclassification in October
2015,beyond the allegations his complaint. Based on the recavdencebefore the Court,
construing that evidence and all reasonable inferences in favor of Mr. Reed@igtober 2015,

Mr. Reddix received a salary and benefits that were at the same level as he recdltdd M2

Reddx has not shown that his title changed when he was transferred to the Helemai®Offi
October 20% nor has he explained how any acts he contends occurred constituted a hardship
Further, even though Mr. Reddix alleges that he was given assignmentetbatot performed

by employees of his classificatiaiter the transferMr. Reddix does nogxplainexactly what

those responsibilities were or why they were a significant change in workindicosdiFurther,
ADWS presents record evidence to sugghst assignments like this were expected of and
assigned to all ADWS employeésor these reasons, the Court finds that Mr. Reddigtfainake
aprima facieshowingof gendemiscrimination based on reclassification and transidre Court

grants ADWS summary judgment on this claim.

IV. Motion To Deem Admitted And For Dismissal

On July 3, 2018, ADWS filed a motion to deem admitted and for dismissal (Dkt. No. 13).
ADWS asserts that Mr. Reddix did not file a response to ADWf8tonfor summary judgment
by the required deadline, June 15, 208, (T 3). Based on Mr. Reddix’s failure to respond

ADWS requestshat the Court deem admitted the facts presant@®WS’s statement of facts in
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support of its motion for summary judgment and that this case be dismissed withogrégl., T
5). Mr. Reddix filed a response to ADWS’s motion to deem admitted and for disn&&aNo.
19). On July 12, 2018, Mr. Reddix filed a motion for extension of time to respond to ADWS’
motion for summary judgment, which the Court granted (Dkt. Nos. 14, 16). Mr. Reddix then filed
aresponse in opposition to the pending motion for summary judgment (Dkt. Nos. 17, 18). Because
the Court granted Mr. Reddix’s motion for extension of time, and Mr. Reddix responded to the
motion for summary judgment, the Court denies AD®/®otion to deem admitted and for
dismissal (Dkt. No. 13).

V. Conclusion

For the foregoing reasons, the Court denies ADWS’s motion to deem admitted and for
dismissal andgrantsADWS’s motion for summary judgment (Dkt. Blol0, 13. The Court
dismisses Mr. Reddix’s claims; the relief requested is denied.

It is so orderedhis the31st day oMarch, 2019.

Fmshw A P
Kristine G. Baker
United States District Judge
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