
IN THEVNITED STATES DISTRICT COURT FOR THE
 
EASTERN DISTRICf OF ARKANSAS
 

JONESBORO DIViSION
 

BRUCE C. LEMMON PLAINTIFF 

v. 3:08-CY-00191 ..JMM 

FLASH MARKET, INC. DEFENDANT 

CONSENT CONFIDENTIALITY AND PROTECTIVE ORDER 

Whereas. the parties to this Consent Confidentiality and Protective Order ("parties"), 

have stipulated that certain discovery material is and should be treated as confidential, and have 

agreed to the terms of this Order; accordingly, it is this _J~ day of ])e<;ember, 2009, 

ORDERED: 

1. Scope. All documents produced in the course of discovery, all responses to 

discovery requests and aJI deposition testimony and deposition exhibits and any other materials 

which may be subject to discovery (hereinafter collectively "documents") will be subject to this 

Order conCerning confidential information as set forth below. 

2. Form and Timing of Designation. Confidenti.al docl.lm~nts will be so designated 

by placing or affixing the word "CONFIDENTIAL" on the document in a manner which will not 

interfere with the legibility of the document and which will permit complete removal of the 

confidential designation. Documents will be designated confidential prior to, or 

contemporaneously with, the production or disclosure of the documents. Inadvertent or 

unintentional production of documents without pdor designation as confidential will not be 
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deemed a waiver, in whole or in part, of the [ight to designate documents as confidential as 

otherwise allowed by this Order. 

3. Documents Which May be Designated Confidential. Any party may designate 

documents as confidential but only after review of the documents by an attorney who has, in 

good faith, determined that the documents contain information protected from disclosure by 

statute, sensitive personal information, trade secrets, or confidential research, development, or 

commercial information. Information or documents which are available in the public sector may 

not be designated as confidential. 

4. DeposItions. Portions of depositions wiJI be deemed confidential only if 

designated as such when the deposition is taken or within 14 business days after receipt of the 

transcript. Such designation will be specific as to the portions to be protected. 

5. Pl'Olection ofConfldential Material. 

a. General Protections. Documents designated confidential under this 

Order will not be used ordiseJosed by the parties or counsel for the patties or any 

other persons identified below (paragraph 5.b.) for any purposes whatsoever other 

than preparing for and conducting the litigation In which the do.cuments were 

disclosed (including any appeal of that litigation). 

b. Limited Third Party Disclosures. The parties and counsel for the parties 

will not disclose or permit the disclosure of any docllments designated 

confidential under the terms of this Order to any other person or entity except as 

set forth in subparagraphs (I H5) below, and then only after the person to whom 
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disclosure is to be made bas executed an acknowledgrnent(in the form set forth at 

Attachll1ent A), that he or she hali TtYad and understands the terms of this. Order 

and is bound by it. Subject to these requirements, the following categories of 

persons may be allowed to review documents whic:h have been designated 

cont'idential· based 6n.1hi$ ·Qrder: 

(1) counsel and employees of counsel for the parties who have 

responsibility for the preparation :;lod trial of the ta.wsu it; 

(2) parties and employees of a party to·· rhisOrder but 0.n11'to the 

extent counsel will certify that the specifically named individual party or 

employee's assistance is necessary to the conduct of the litigation in which 

the informatioi'l is disclosed l ; 

(3) court reporters engaged for depositions and those persons, if any, 

specifically engaged for the limited purpose ·of making photocopies of 

documents; 

(4) consultaI'lts, investigators. or ex.perts (hereinafter: referred t.o 

cQllectively ~s "cl<perts")e,mploycd q)! the parties or cou.nseJ for the 

parties to assist in the preparation and trial ofthe lawsuit; and 

I At or prior to the time such party or employee compl.etes his or her acknowledgment of review 
of this Order and agreement to be bound by it (Attachment A), counsel will complete a certification in the 
form shown at AttachmentB. CotJoseI will retain the .certincaHon together wi.ththe form signed by the 
party or employee. 
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(5) other persons only upon consent of the producing party or lipan 

order of the COLIrt and On such conditions as. are agreed to or ordered. 

c. Control of Documents. Counsel for the parties wiH take reersonable 

efforts to prevent unauthorized disclosure of documents designated as confidential 

based on thetenns of this Order. Counsel will maintain a r€cord of those persons, 

including employees of counsel; who have reviewed 01' been given access to the 

documents along with the originals of the forms signed by those persons 

acknowledging their obliga60ns under this Order. 

d. Copies. All copies, duplicates, extracts, summaries or descriptions 

(hereinafter referred to collectively as "copies"), of documents designated as 

confidential under this Order or any portion of such a document, wiTl be 

immediately affixed with the designation "CONFIDENTIAL" if the word does 

not already appear on the copy. All such copies will be afforded the full 

protection of th is Order. 

6. Filing of' Confidential Materials. [n the event a party seeks to file any material 

thal;s sLibject to protection under this Order with the COUlt, that party will take appropriate 

action to inSure that the documents receive proper protection from public disclosure including: 

(1) fi Iing a redacted document with the consent of the party who designated the document as 

confidential; (2) where appropriate (e.g. in relation to discovery and evidentiary motions), 

submitting the documents solely for in camera review; or (3) where the preceding measures are 

not adequate, seeking permission to file the document under seal. Absent extraordinary 
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circumstances making prior consultation impractical, or inappropriate, the party seeking to submit 

the document to the Court will first consult with counsel for the party who designated the 

document as confidential to determine if some measure less restrictive than tiling the document 

under seal may serve to prov.ide adequate protection. This duty exists irrespective of the duty to 

consult on the underlying motion. Nothing in this Order may be construed as a prior directive to 

the Clerk of Court ttl allow any document be filed under seal. 

7. Greater Protection ofSpecific Documents. No pat1y may withhold information 

from discovery on the ground that it requires protection greater than that afforded by this Order 

unless the party moves for an Order providing such speciaJ protection. 

8. Challenges to Designation as Confidential. Any confidential designation is 

subject to challenge. The following procedures will apply to any such challenge. 

a. The burden of proving the necessity of a confidential designation remains 

with the party asserting confidentiality. 

b. A party who contends that documents designated confidential are not 

entitled to conftdential treatment will give written notice to the party who affixed 

the designation of the specific basis for the challenge. The party who so 

designated the documents will have fifteen (IS) days from service of the written 

notice to determine if the dispute can be resolved without judicial intervention 

and, ifnot, to move for an Order confirmiJlg the confidential designation. 

c. Notwithstanding any chaJJenge to the designation of documents as 

confidential,	 all material previously designated confidential will continue to be 
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treated as subject to the full protections of this Order until one of the following 

occurs: 

(I) the party who claims that the documents are confidential 

withdraws such designation in writing; 

(2) the party who claims that the documents are confidential fails to 

move timely for an Order designating the documents as confidential as set 

fOlih tnparagrapb 9.b. above; or 

(3) the Court TU les that the documents should no longer be designated 

as confidential information. 

d. Challenges to the confidentiality of documents may be made at any time 

and are not waived by the failure to raise the challenge at the time of initial 

disclosure or designation. 

9. Treatment on Conclusion of Litigation. 

a. Order Remains in Effect. All provisions of this Order restricting the use 

of documents designated confidential will continye to be binding after the 

conclusion of the litigation unless otherwise agreed or ordered. 

b. Return of Confidential Documents. Within thirty (30) days after the 

conclusion of the litigation, including conclusion of any appeal, all documents 

tl'eated as confidential under this Order, including copies as defined above 

(paragraph S.d.) will be returned to the producing party unless: (1) the document 

has been entered as evidence or filed (unless introduced or filed under seal); (2) 
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the parties stipulate to destruction in lieu of return; or (3) as to documel1ts 

containing the notations, summations, or other mental impressions of the 

receiving party, tbat party elects destruction. Notwithstanding the above 

requirements to return or destroy documents, counsel may retain attorney work 

product including an index which refers Or relates to ~t1forrnation designated 

conndentlal so long as that work prodlict does not duplicate verbatim substantial 

portions of the text of confidential documents. This work product continues to be 

confidential under the terms of this Order. An attorney may use his or her work 

product in a subsequent litigation provided that its use does not disclose the 

confidential documents. 

10. Order Subject to Modification. This Order will be subject to modificatiol1 on 

motion of any party or any other person who may show an adequate interest in the matter to 

intervene for purposes of addressing the scope and terms of this Order. The Order will not, 

however, be modified until the partIes will have been given notice and an opportunity to be 

heard on the proposed modification. 

11. No Judicial Determination. This Order is entered based on the representations 

and agreements of the parties and for the purpose of facilitating discovery. Nothing herein wiH 

be construed or presented as a judicial determination that any specifiC document or item of 

information designated as confidential by counsel is subject to protectio.n under Rule 26(c) of the 

Federal RulesofCivi I Procedure or otherwise unti I such time as a document-specific ruling will 

have beet1 made. 
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12. Persons Bound. Th~s Order wiHtakeeffect when en:ter~d and will be binding 

upon:n}c0t:it1sel who signed belowahd tneit respecti've, law ftrms;and (2) their respective 

clients. 

ITIS SO ORQERED. 
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APPROVED AND ENTRY REQUESTED BY: 

QIJATTLEBAUM, GR9QMS, 
rULe, ~ BURROWPLLC 

11 l. Center Street, $u 11(:, 1900 
Little Rock, At'kansas 72201 
Telephone: (50 I) 379-1700 
Facsimile: (501)379.1701 
Email: j.ba:ketfc.{F\gth.c{WI1 

By: lsi Kristine G. Baker 
Kristi.ne G. Baker, Ark. Bar N\). 96211 
Cameron C. McCree, Ark. BarNo. 200714,8 

Altorne.vsfor Flash Markel, Inc. 

Sheila P. Campbell 
Attorney at Law 
P.O. Box 34007 
Little Rock, Arkansas 72203 
TeJepb.one: (50 I) 374·0700 
Facsimile: (5.01) 372·5375 
Email: c(unl?bl(~!$hc~lobal ..m:l 

BY;.J.~/She.rla F. Campbell 
Sheila F. Campbell, Ark. Bar No. 83239 

Attorneyfol' Br/-lC(! C. Lemmon 
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ATTACHMENT A 

IN THE UNITED STATES DlS1'RlCr <i)OURT FOR THE
 
EASTERN DISTRICT OF ARKANSAS
 

JONESBORO DJVISION
 

BRUCE C. LEMMON PLAINTIFF 

v. 3:08-CV-OOI91-JMM 

FLASH MARI(ET, INC. DEFENDANT 

ACKNOWI,EDGMEN:t' OFUND'ERSTANDING 
AND 

AGREEMENT TO BE BOUND 

The undersigned hereby acknowledges that he or she has read tlie Confidentiality 
and Protective Orde.r dated' December _' 2009. in the ahovecaptioned aetioR., 
understAnds the tenhs thereof,and agrees to be bound bys\lc:l:l terms. The undersigned 
submits to the jurisdietion oftile United States District Coutt for the District of Arkansas 
in mattei'S ('elating to the Confidentiality and Protective Order and understandS that the 
terms of said Order obligate him or her to use dlsc;overy materials designated as 
cOI'l:fidemiaJ solely for tile purposes of the above-cq,ptionooaction, aodnot to disctoseanY 
su£h confidential information to any other person, Urmor concern. 

The undersigned acknowledges that violation of the Confidentiality and 
Protective Order may result in penalties for contempt of Court 

Name: 

Job Title: 

Employer: 

Business Address: 

Date: __~ _ 

Signature 



ATTACHMENT B 

IN THE UNITE)) STATES DlSTRlCT COURT FOR THE
 
EASTERN DISTRICT OF ARKANSAS
 

JONESBORO DlVISION
 

BRIjCB C.LEMMON PLAINTIFF 

v. );08·CV,OO 191-JMM 

FLASH MARKET, INC. DEFENDANT 

CE'RTIFlCATION BY COlJ.NSELOF NEED 
FOR ASSISTANCEOFPAR'tYIEMPUlVEE 

Based on the. Conndenti&lity .and Protective Order entered in thisaction~ most 
partictll&tly the proVisions ofPatagraph6.!:>.2.; 1 certify that theassistal1ce of 
__ . 0.. . 0 .. . ..... . . 00
 is reasonably neC~$SarY tQ'the<;onduclDf fhis lttigatiOIJ 
an<! that this assistance requires the disclosure to this.jodividual of information which has 
been designated as confidential. 

J have explained the terms of the Confidentiality anclProtec'tive Order to the 
individual named above and will obtain his or hersi~natureon an ·~Ac.knowledgrTlentof 

Understanding and Agreement to be Bound" prior to releasing anyconfidehtiaJ 
documents to the named individual and I will release only such confidential docutnentsas 
are reasonably necessary to the conduct of the j itigation. 

The 'indiv:,ldl.\al nalned above is: 

o A named party; 

o An employee of named party ~ .,...,.,...__.~~. This 
employee's job title is and work address is 

Date: ~ _ 
Signa:ture 

14 


