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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

JIMMY E. KING

PLAINTIFF

v.

NO. 3:10CV00022 HDY

MICHAEL J. ASTRUE,
Commissioner of t he Social
Securit y Administ rat ion

DEFENDANT

MEMORANDUM OPINION AND ORDER

BACKGROUND. Plaint iff Jimmy E. King (“ King” ) began his at t empt t o obt ain
benefit s by filing applicat ions for disabilit y insurance benefit s and supplement al securit y
income benefit s pursuant t o t he provisions of t he Social Securit y Act (“ Act ” ). His
applicat ions were denied init ially and upon reconsiderat ion. He t hen request ed, and
received, a de novo hearing before an Administ rat ive Law Judge (“ ALJ” ), who event ually
issued a decision adverse t o King. The ALJ’ s decision was subsequent ly affirmed by t he
Appeals Council and became t he final decision of t he Commissioner of t he Social Securit y
Administ rat ion (“ Commissioner” ). King t hen commenced t he proceeding at bar by filing
a complaint pursuant t o 42 U.S.C. 405(g). In t he complaint , he challenged t he
Commissioner’ s final decision.
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STANDARD OF REVIEW. The sole inquiry for t he Court is t o det ermine whet her t he
ALJ’ s findings are support ed by subst ant ial evidence on t he record as a whole. The
st andard requires t he Court t o t ake int o considerat ion “ t he weight of t he evidence in t he
record and apply a balancing t est t o evidence which is cont rary.” See Heino v. Ast rue,
578 F.3d 873, 878 (8t h Cir. 2009) [int ernal quot at ions and cit at ions omit t ed].
THE ALJ’ S FINDINGS. The ALJ made findings pursuant t o t he five st ep sequent ial
evaluat ion process. At st ep one, t he ALJ found t hat King has not engaged in subst ant ial
gainful act ivit y since t he alleged onset dat e. 1 At st ep t wo, t he ALJ found t hat King suffers
from “ maj or depressive disorder, adj ust ment disorder wit h mixed anxiet y and
depression, and back pain,” see Transcript at 16, and has a severe impairment . At st ep
t hree, t he ALJ found t hat King does not have an impairment or combinat ion of
impairment s list ed in, or medically equal t o one list ed in, t he governing regulat ions. The
ALJ t hen assessed King’ s residual funct ional capacit y and found t hat he is capable of
1

In so finding, t he ALJ also not ed t he following:
“ ... However, it is not ed for t he record t hat [King] works as handyman and does elect ric,
plumbing, and carpent er work and t hat he has been doing t his kind of work since 2003,
get s paid by check, has received no t ax st at ement from his employer, [and] his employer
does not t ake out t axes from his check. He said t hat t his year he earned about $10,000.
[King] is primarily self-employed. There is some quest ion whet her t his is subst ant ial gainful
act ivit y; however, it is a moot quest ion because I have found him not disabled. Even
t hough I am finding t his work act ivit y not t o be subst ant ial gainful act ivit y, as already
st at ed above, it does t end t o support [King] is capable of work act ivit y despit e his
sympt omat ology. It is also not ed t hat t he vocat ional expert felt t his work act ivit y was
medium skilled work act ivit y, which t ends t o support [King] is and was capable of light er
work act ivit y on a full t ime basis.”
See Transcript at 16.
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performing “ at least t he light work act ivit y, which involves lift ing no more t han t went y
pounds at a t ime wit h frequent lift ing or carrying obj ect s weighing up t o t en pounds.”
See Transcript at 16. At st ep four, t he ALJ found t hat King cannot perform his past
relevant work because t he demands of t he work exceed his residual funct ional capacit y.
At st ep five, t he ALJ referenced t he Medical-Vocat ional Guidelines (“ Guidelines” ); he
found t hat correlat ing King’ s residual funct ional capacit y, age, educat ion, and work
experience t o t he Guidelines, t here are ot her j obs in t he nat ional economy he can
perform. The ALJ t hus concluded t hat King is not disabled wit hin t he meaning of t he Act .
KING’ S ASSERTIONS OF ERROR. Are t he ALJ’ s findings support ed by subst ant ial
evidence on t he record as a whole? King t hinks not and advances four reasons why, t hree
of which have no merit . 2 The ALJ’ s findings wit h regard t o t he severit y of King’ s back
pain, t he credibilit y of his subj ect ive complaint s, and his residual funct ional capacit y are
support ed by subst ant ial evidence on t he record as a whole, largely for t he reasons set
fort h in t he Commissioner’ s brief. See Document 14 at 4-13. The ALJ’ s findings as t o t he
severit y of King’ s ment al impairment s and, in t urn, t he use of t he Guidelines at st ep five,
t hough, was error for t he following reason.
2

King advances t he following four reasons why t he ALJ’ s findings are not support ed by subst ant ial
evidence on t he record as a whole: (1) “ [t ]he ALJ erred by failing t o develop evidence about [King’ s] back
impairment ...;” (2) “ [t ]he ALJ erred by finding t hat [King] possesses t he residual funct ional capacit y t o
perform light work while ignoring t he RFC requirement s of SSR 96-8p;” (3) “ [t ]he ALJ erred by rej ect ing
[King’ s] t est imony by failing t o properly apply t he credibilit y det erminat ion fact ors est ablished by case law
and SSR 96-7p;” and (4) “ [t ]he ALJ erred by basing his disabilit y det erminat ion solely upon t he grids and
failing t o obt ain vocat ional expert t est imony about t he number of j obs available when [King] has significant
‘ non-exert ional’ impairment s.” See Document 13 at 12, 14, 18, and 22.
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KING’ SSELF-EMPLOYED WORK ACTIVITY. As a preliminary mat t er, t he Court makes
a brief ment ion of King’ s self-employed work act ivit y. The Commissioner would have t he
Court affirm t he ALJ because King’ s admit t ed self-employed work act ivit y qualifies as
“ engaging in [subst ant ial gainful act ivit y] under t he self-employment guidelines.” See
Document 14 at 5. 3

The Court is reluct ant , however, t o affirm on a ground not

specifically relied upon by t he ALJ in rej ect ing a claimant ’ s request for benefit s, in part

3

The Commissioner specifically maint ains t he following in support of his assert ion t hat t he ALJ
should be affirmed because of King’ s self-employment work act ivit y:
Init ially, ... t he Court could decide t his case at t he first st ep of t he sequent ial
evaluat ion process based on [King’ s] admissions t hat he has been engaged in selfemployment since at least 2001. Alt hough t he ALJ said t his issue was moot in light of his
finding of not disabled, t he Court can rule t hat [King’ s] self-employment was subst ant ial
gainful act ivit y (SGA) based on t he uncont rovert ed evidence in t he record, i.e., [his] own
admissions. ...
The applicable regulat ions for det ermining whet her self-employed individuals had
performed work at t he SGA level is 20 C.F.R. 404.1575, “ Evaluat ion Guides if you are Selfemployed.” This regulat ion not es t hat t here are t hree t est s t hat can qualify work as SGA
for individuals such as [King] who are self-employed. For self-employed individuals, t he SSA
does not consider t he income alone, as it is t he value of t he services t o t he business
regardless of whet her Plaint iff received an immediat e income for his services. ... [King]
admit t ed t hat he earned $10,000 a year or $840 a mont h as a self-employed owner of a
handyman/ maint enance business since at least 2001. ... [He] also report ed t hat he worked
26 hours a week, on average; t hat he alone decides what j obs t o t ake and how t o complet e
t hem; t hat he decides what t o charge for his services; and t hat he would somet imes get
someone t o help him wit h j obs. ... Thus, [King’ s] own admissions show t hat he is
“ rendering services t hat are significant t o t he operat ion of t he business,” or “ t he work
act ivit y is comparable t o unimpaired individuals who are in t he same or similar business.”
... Because [King] operat ed t he business by himself, any services he rendered are deemed
significant t o t he business. ... Alt ernat ively, he worked well over 45 hours a mont h and
would be deemed t o have performed significant services, as well as act ivit y comparable
t o unimpaired individuals in t erms of hours, skills, energy out put , efficiency, dut ies and
responsibilit ies. ... The Commissioner respect fully submit s t hat t he Court should deny
[King’ s] appeal at St ep 1 ...
See Document 14 at 4-5.
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because t here is no assurance t hat t he record has been properly developed wit h regard
t o t he ground. Alt hough King’ s abilit y t o perform work associat ed wit h elect rical,
plumbing, and carpent ry work is cert ainly germane t o t he credibilit y of his subj ect ive
complaint s and his residual funct ional capacit y, t he Court will not consider whet her t o
affirm t he ALJ simply because King’ s self-employed work act ivit y may qualify as engaging
in subst ant ial gainful act ivit y.
KING’ S MENTAL IMPAIRMENTS. At st ep t wo of t he sequent ial evaluat ion process,
t he ALJ must det ermine whet her t he claimant has a severe impairment . At st ep five, t he
ALJ must det ermine whet her t he claimant ’ s residual funct ional capacit y, age, educat ion,
and work experience are such t hat t here are ot her j obs in t he nat ional economy t hat he
can perform. King maint ains t hat t he ALJ erred at st ep five, in part , because t he ALJ
“ applied t he [Guidelines] t o find t hat [King] is not disabled despit e t he presence of
significant nonexert ional impairment s ...” See Document 13 at 22.
The ALJ may not rely upon t he Guidelines if t he claimant suffers from nonexert ional impairment s t hat “ diminish or significant ly limit t he claimant ’ s residual
funct ional capacit y t o perform t he full range of Guideline-list ed act ivit ies.” See Ellis v.
Barnhart , 392 F.3d 988, 996 (8t h Cir. 2005) [int ernal quot at ion omit t ed]. Inst ead, t he ALJ
must obt ain vocat ional expert t est imony. If, however, t he claimant ’ s non-exert ional
impairment s do not diminish or significant ly limit his residual funct ional capacit y t o
perform t he full range of Guideline-list ed act ivit ies, use of t he Guidelines is not error.
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At st ep t wo, t he ALJ found t hat King suffers from, int er alia, a maj or depressive
disorder and an adj ust ment disorder wit h mixed anxiet y and depression. The ALJ found
t hat t he “ frequency, int ensit y, and durat ion of [King’ s] ment al sympt omat ology would
no more t han minimally affect his abilit y t o carry on gainful act ivit y at t he light
exert ional level,” see Transcript at 14, and used t he Guidelines at st ep five in
det ermining t hat he is not disabled wit hin t he meaning of t he Act .
Subst ant ial evidence on t he record as a whole does not support t he ALJ’ s findings
as t o t he severit y of King’ s ment al impairment s. The not es from King’ s visit s t o t he
offices of t he Mid-Sout h Healt h Syst ems indicat e t hat his ment al impairment s, alt hough
t o some ext ent sit uat ional in nat ure, are mild t o moderat e. See Transcript at 191-198,
200-218, 240-253. They are significant enough for Prozac and Buspar/ Buspirone t o have
been prescribed. A consult ant reviewed King’ s hist ory of t reat ment , and he t oo found t he
following: “ Treat ment not es recent ly describe [King’ s] depression as mild t o moderat e.”
See Transcript at 236. The same consult ant opined t hat alt hough King has a mild
limit at ion wit h regard t o his “ rest rict ion of act ivit ies of daily living,” he has moderat e
limit at ions wit h regard t o “ difficult ies in maint aining social funct ioning” and “ difficult ies
in maint aining concent rat ion, persist ence, or pace.” See Transcript at 234.
Given t he evidence in t he record, King’ s ment al impairment s more t han minimally
affect his abilit y t o perform light work. The record est ablishes t hat his ment al
impairment s are at a minimum mild and at worst are moderat e.
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Given t he foregoing, t he Court finds t hat a remand is necessary. The ALJ shall
obt ain t he t est imony of a vocat ional expert in det ermining whet her t here are ot her j obs
in t he nat ional economy t hat King can perform.
CONCLUSION. The Commissioner’ s decision is reversed, and t his proceeding is
remanded. This remand is a “ sent ence four” remand as t hat phrase is defined in 42
U.S.C. 405(g) and Melkonyan v. Sullivan, 501 U.S. 89 (1991). Judgment will be ent ered
for King.
IT IS SO ORDERED t his

7

day of March, 2011.

UNITED STATES MAGISTRATE JUDGE
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