
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURT
FORȱTHEȱEASTERNȱDISTRICTȱOFȱARKANSAS

TishaȱOlson Plaintiff

No.ȱ3:11ȬCVȬ068ȬHDY

MichaelȱJ.ȱAstrue,ȱCommissioner, Defendant

SocialȱSecurityȱAdministration

ORDERȱAFFIRMINGȱTHEȱCOMMISSIONER’SȱDECISION

Inȱthisȱcase,1ȱplaintiffȬclaimantȱTishaȱOlsonȱ(neeȱTishaȱNunally2)ȱsoughtȱjudicial

reviewȱofȱdefendantȱCommissionerȱMichaelȱJ.ȱAstrue’sȱdenialȱofȱherȱapplicationȱfor

SupplementalȱSecurityȱIncomeȱ(SSI).3ȱȱOlsonȱaskedȱtheȱcourtȱtoȱreverseȱthe

Commissioner’sȱdecisionȱandȱremandȱherȱcaseȱtoȱtheȱSocialȱSecurityȱAdministration

(SSA)ȱforȱtheȱawardȱofȱbenefits.4ȱȱTheȱundersignedȱhasȱauthorityȱtoȱresolveȱthisȱcase

becauseȱtheȱpartiesȱconsentedȱtoȱtheȱjurisdictionȱofȱtheȱmagistrateȱjudge.5ȱȱAfter

consideringȱtheȱrecord,ȱtheȱargumentsȱofȱtheȱparties,ȱandȱtheȱapplicableȱlaw,ȱthisȱcourt

affirmsȱtheȱCommissioner’sȱdecision.

Scopeȱofȱjudicialȱreview.ȱȱInȱreviewingȱtheȱdenialȱofȱanȱapplicationȱforȱSSI,ȱthe

1Docketȱentryȱ#ȱ2.

2AboutȱhalfȱofȱtheȱdocumentsȱrelevantȱtoȱthisȱcaseȱreflectȱOlson’sȱmaidenȱname.

3SSAȱrecordȱatȱp.ȱ10ȱ(ALJ’sȱunfavorableȱdecision).

4Docketȱentryȱ#ȱ2,ȱp.ȱ2.

5Seeȱ28ȱU.S.C.ȱ§ȱ636(c);ȱdocketȱentryȱ#ȱ4.
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courtȱmustȱdetermineȱwhetherȱ“theȱCommissionerȇsȱfindingsȱareȱsupportedȱby

substantialȱevidenceȱonȱtheȱrecordȱasȱaȱwhole.”6ȱȱ“Substantialȱevidenceȱisȱrelevant

evidenceȱthatȱaȱreasonableȱmindȱmightȱfindȱadequateȱtoȱsupportȱtheȱCommissioner’s

decision.”7ȱȱInȱassessingȱtheȱsubstantialityȱofȱtheȱevidence,ȱtheȱcourtȱmustȱconsider

evidenceȱthatȱdetractsȱfromȱtheȱCommissioner’sȱdecisionȱasȱwellȱasȱevidenceȱthat

supportsȱit.8ȱȱTheȱcourtȱmayȱnotȱreverseȱtheȱCommissioner’sȱdecisionȱsimplyȱbecause

substantialȱevidenceȱsupportsȱaȱdifferentȱresult.9ȱȱTheȱCommissioner’sȱdecisionȱmayȱnot

beȱbasedȱonȱlegalȱerror.10

TheȱimpairmentȱunderlyingȱOlson’sȱapplication.ȱȱOlson’sȱapplicationȱflowed

fromȱanȱATVȱaccidentȱthatȱoccurredȱonȱJulyȱ30,ȱ2007,ȱwhenȱOlsonȱwasȱ16ȱyearsȱold.ȱ

OlsonȱswervedȱtoȱmissȱanotherȱATVȱandȱcausedȱtheȱATVȱtoȱrollȱoverȱthreeȱtimes.11ȱȱThe

accidentȱleftȱOlsonȱwithȱaȱburstȱfractureȱatȱT6ȱandȱT7ȱofȱtheȱthoracicȱspine.12ȱȱInȱlaymen’s

6Mooreȱexȱrel.ȱMooreȱv.ȱBarnhart,ȱ413ȱF.3dȱ718,ȱ721ȱ(8thȱCir.ȱ2005).

7Moore,ȱ413ȱF.3dȱatȱ721.

8Woolfȱv.ȱShalala,ȱ3ȱF.3dȱ1210,ȱ1213ȱ(8thȱCir.ȱ1993).

9SeeȱNealȱexȱrel.ȱWalkerȱv.ȱBarnhart,ȱ405ȱF.3dȱ685,ȱ688ȱ(8thȱCir.ȱ2005).

10Longȱv.ȱChater,ȱ108ȱF.3dȱ185,ȱ187ȱ(8thȱCir.ȱ1997)ȱ(explainingȱthatȱthe
Commissioner’sȱdecisionȱmustȱnotȱbeȱbasedȱonȱlegalȱerror).

11SSAȱrecordȱatȱpp.ȱ224ȱ&ȱ260.

12Id.ȱatȱpp.ȱ198,ȱ209ȱ&ȱ294.
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terms,ȱtheȱaccidentȱbrokeȱOlsen’sȱback.ȱȱTheȱaccidentȱalsoȱfracturedȱaȱcoupleȱofȱribs.13ȱ

Olson’sȱmotherȱappliedȱforȱSSIȱonȱOlson’sȱbehalf.14

Oneȱweekȱafterȱtheȱaccident,ȱDr.ȱRichardȱMcCarthy—anȱorthopaedic

surgeon—performedȱaȱposteriorȱstabilizationȱfromȱT3ȱtoȱT11.15ȱȱTheȱprocedure

stabilizedȱOlson’sȱthoracicȱspineȱusingȱaȱboneȱgraftȱfromȱtheȱrightȱiliacȱcrestȱboneȱ(bone

inȱtheȱhip),ȱtwoȱtitaniumȱrods,ȱandȱmultipleȱscrews.16ȱȱAlthoughȱtheȱmedicalȱrecordsȱdo

notȱindicateȱwhyȱtheȱsurgeryȱtookȱplaceȱsoȱlongȱafterȱtheȱaccident,ȱOlsonȱtestifiedȱthat

Dr.ȱMcCarthyȱwasȱtheȱonlyȱdoctorȱwhoȱwouldȱoperateȱonȱher.17

Olsonȱwasȱdischargedȱfromȱtheȱhospitalȱfourȱdaysȱlater,ȱwithȱinstructionsȱtoȱwalk

13Id.ȱatȱp.ȱ294.

14Id.ȱatȱp.ȱ110.

15Id.ȱatȱp.ȱ198.

16SeeȱSamȱWiesel,ȱM.D.ȱandȱLauraȱObiso,ȱ4Ȭ13AȱAttorneys’ȱTextbookȱofȱMed.ȱ(3d
ed.)ȱPȱ13A.60ȱ(“Surgicalȱstabilizationȱhasȱtwoȱcomponents.ȱTheȱfirstȱcomponentȱis
arthrodesis,ȱorȱfusion.ȱTheȱgoalȱofȱfusionȱisȱtoȱinduceȱadjacentȱvertebraeȱaboveȱand
belowȱtheȱinjuryȱtoȱhealȱtogetherȱintoȱaȱsolidȱblockȱofȱbone,ȱeliminatingȱanyȱpotential
movementȱbetweenȱthem.ȱThisȱusuallyȱinvolvesȱplacementȱofȱaȱboneȱgraftȱbetweenȱthe
vertebrae.ȱBoneȱgraftsȱmayȱbeȱplacedȱanteriorly,ȱbetweenȱadjacentȱvertebralȱbodies,ȱor
posteriorly,ȱbetweenȱadjacentȱlaminae,ȱfacets,ȱorȱtransverseȱprocesses.ȱTheȱsecond
componentȱofȱsurgicalȱstabilizationȱinvolvesȱinternalȱfixation.ȱInternalȱfixationȱprovides
immediateȱstrengthȱandȱmaintainsȱanatomicȱalignmentȱduringȱtheȱtimeȱitȱtakesȱfor
fusionȱtoȱoccur.ȱInternalȱfixationȱusuallyȱinvolvesȱtheȱimplantationȱofȱsomeȱcombination

ofȱwire,ȱhooks,ȱscrews,ȱand/orȱrods.”).

17SSAȱrecordȱatȱp.ȱ44.
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dailyȱandȱtoȱuseȱaȱthoracicȱlumbarȱsacralȱorthoticȱ(TLSO)ȱwheneverȱsheȱwasȱup.18ȱȱA

TLSOȱisȱaȱplasticȱsupportȱthatȱfitsȱoverȱtheȱchest,ȱabdomenȱandȱupperȱpelvisȱtoȱsupport

anȱunstableȱspine.ȱȱOlsonȱcalledȱtheȱTLSOȱaȱbodyȱcast.19

Fourȱmonthsȱafterȱherȱsurgery,ȱOlsonȱbeganȱphysicalȱtherapy.20ȱȱLessȱthanȱfive

monthsȱafterȱherȱsurgery,ȱDr.ȱMcCarthyȱreleasedȱOlsonȱfromȱwearingȱtheȱbodyȱcast,

instructedȱOlsonȱtoȱcontinueȱ“doingȱmuscleȱstrengthening,”ȱandȱtoȱreturnȱinȱsix

months.21

TheȱCommissioner’sȱdecision.ȱȱOlson’sȱmotherȱappliedȱforȱSSIȱbeforeȱOlson

turnedȱ18ȱyearsȱold.ȱȱOlsonȱturnedȱ18ȱbeforeȱtheȱCommissioner’sȱadministrativeȱlaw

judgeȱ(ALJ)ȱissuedȱtheȱunfavorableȱdecision.ȱȱBecauseȱtheȱdisabilityȬdetermination

processȱisȱdifferentȱforȱaȱclamantȱunderȱageȱ18ȱthanȱaȱclaimantȱwhoȱisȱatȱleastȱ18,ȱthe

ALJȱevaluatedȱOlson’sȱapplicationȱusingȱbothȱprocesses.22

Theȱchildȱprocess.ȱȱAtȱstepȱoneȱofȱtheȱchildhoodȬdisabilityȬdeterminationȱprocess,

theȱALJȱdeterminedȱOlsonȱhadȱnotȱengagedȱinȱsubstantialȱgainfulȱactivityȱsinceȱherȱATV

18Id.ȱatȱp.ȱ215.

19Id.ȱatȱp.ȱ45.

20Id.ȱatȱp.ȱ361.

21Id.ȱatȱp.ȱ353.

22Seeȱ20ȱC.F.R.ȱ§ȱ416.924ȱ(childȱprocess);ȱ20ȱC.F.R.ȱ§ȱ416.920ȱ(adultȱprocess).
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accident.23ȱȱAtȱstepȱtwo,ȱtheȱALJȱdeterminedȱOlsonȱhadȱsevereȱphysicalȱimpairments

beforeȱsheȱturnedȱ18;ȱspecifically,ȱfractureȱofȱtheȱthoracicȱspineȱandȱvertebralȱfracture

withȱspineȱcordȱinjury.24ȱȱAtȱstepȱthree,ȱtheȱALJȱdeterminedȱOlson’sȱimpairmentsȱdid

notȱmeetȱorȱmedicallyȱequalȱanȱimpairmentȱlistedȱinȱtheȱCommissioner’sȱregulations.ȱ

TheȱALJȱalsoȱdeterminedȱthatȱOlson’sȱimpairmentsȱdidȱnotȱfunctionallyȱequalȱaȱlisted

impairment.25ȱȱThus,ȱtheȱALJȱconcludedȱthatȱOlsonȱwasȱnotȱdisabledȱbeforeȱageȱ18.

Theȱadultȱprocess.ȱȱTheȱALJȱdidȱnotȱmakeȱaȱspecificȱfindingȱatȱstepȱoneȱofȱthe

adultȬdisabilityȬdeterminationȱprocess,ȱhavingȱalreadyȱdeterminedȱthatȱOlsonȱhadȱnot

engagedȱinȱsubstantialȱgainfulȱactivity.ȱȱAtȱstepsȱtwoȱandȱthree,ȱtheȱALJȱdeterminedȱthat

Olsonȱhadȱtheȱsameȱsevereȱimpairments,ȱbutȱtheȱimpairmentsȱdidȱnotȱmeetȱorȱmedically

equalȱaȱlistedȱimpairment.26ȱȱAtȱstepȱfour,ȱtheȱALJȱdeterminedȱthatȱsinceȱturningȱ18,

Olsonȱhadȱtheȱresidualȱfunctionalȱcapacityȱ(RFC)ȱtoȱliftȱ20ȱpoundsȱoccasionallyȱandȱ10

poundsȱfrequently;ȱandȱtoȱsitȱ6Ȭ8ȱhoursȱinȱaȱ8Ȭhourȱday,ȱ1Ȭ2ȱhoursȱwithout

interruption.27ȱȱTheȱALJȱfoundȱthatȱOlson’sȱcapacityȱtoȱstandȱwasȱlimitedȱandȱthatȱOlson

neededȱaȱsit/standȱoption.ȱȱTheȱALJȱalsoȱfoundȱthatȱOlsonȱcouldȱnotȱreachȱoverhead

23SSAȱrecordȱatȱp.ȱ14.

24Id.ȱatȱp.ȱ15.

25Id.ȱatȱpp.ȱ18Ȭ22.

26Id.ȱatȱp.ȱ22.

27Id.
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withȱherȱleftȱarmȱdueȱtoȱshoulderȱpain.ȱȱAtȱstepȱfive,ȱtheȱALJȱconsultedȱaȱvocational

expertȱandȱdeterminedȱOlsonȱwasȱcapableȱofȱmakingȱaȱsuccessfulȱadjustmentȱtoȱwork

thatȱexistedȱinȱsignificantȱnumbersȱinȱtheȱnationalȱeconomy.28ȱȱThus,ȱtheȱALJȱconcluded

thatȱOlsonȱwasȱnotȱdisabledȱsinceȱturningȱ18.

Theȱdisputedȱissue.ȱȱTheȱpartiesȱdoȱnotȱdisputeȱwhetherȱtheȱALJȱfollowedȱthe

requiredȱprocesses.ȱȱInstead,ȱtheȱpartiesȱdisputeȱwhetherȱOlson’sȱphysicalȱimpairment

metȱtheȱdisabilityȱdurationȱrequirement.ȱȱOlsonȱarguedȱthatȱtheȱALJȱplacedȱtooȱmuch

weightȱonȱDr.ȱMcCarthy’sȱlastȱofficeȱnote.ȱȱSheȱinsistedȱthatȱtheȱALJȱmisinterpretedȱthe

noteȱtoȱmeanȱthatȱsheȱhadȱhealedȱtoȱaȱdegreeȱthatȱsheȱcouldȱplayȱsoftballȱandȱthatȱthe

ALJȱdisregardedȱherȱtestimonyȱtoȱtheȱcontrary.29ȱȱDespiteȱthisȱcomplaint,ȱsubstantial

evidenceȱsupportedȱtheȱALJ’sȱdeterminationȱthatȱOlson’sȱimpairmentsȱdidȱnotȱmeetȱthe

durationȱrequirement.

Toȱbeȱconsideredȱdisabled—andȱthusȱeligibleȱforȱSSI—aȱpersonȱunderȱageȱ18

mustȱshowȱsheȱ“hasȱaȱmedicallyȱdeterminableȱphysical…impairment,ȱwhichȱresultsȱin

markedȱandȱsevereȱfunctionalȱlimitations,ȱandȱwhichȱcanȱbeȱexpectedȱtoȱresultȱinȱdeath

orȱwhichȱhasȱlastedȱorȱcanȱbeȱexpectedȱtoȱlastȱforȱaȱcontinuousȱperiodȱofȱnotȱlessȱthanȱ12

28Id.ȱatȱp.ȱ24.

29Docketȱentryȱ#ȱ9,ȱpp.ȱ5Ȭ10.
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months.”30ȱȱToȱbeȱ“severe,”ȱaȱchild’sȱimpairmentȱmustȱresultȱinȱmoreȱthanȱminimal

functionalȱlimitations.31ȱȱIfȱaȱchildȱhasȱaȱsevereȱimpairment,ȱtheȱCommissionerȱmust

considerȱtheȱchild’sȱageȬappropriateȱfunctioningȱinȱrelationȱto:ȱ(1)ȱacquiringȱandȱusing

information;ȱ(2)ȱattendingȱandȱcompletingȱtasks;ȱ(3)ȱinteractingȱandȱrelatingȱwithȱothers;

(4)ȱmovingȱaroundȱandȱmanipulatingȱobjects;ȱ(5)ȱcaringȱforȱoneself;ȱandȱ(6)ȱhealthȱand

physicalȱwellȱbeing.32ȱȱIfȱaȱchild’sȱimpairmentȱcausesȱanȱ“extreme”ȱlimitationȱinȱoneȱof

theseȱfunctionalȱdomains,ȱorȱaȱ“marked”ȱlimitationȱinȱatȱleastȱtwoȱdomains,ȱ“andȱifȱthe

twelveȬmonthȱdurationalȱrequirementȱisȱmet,ȱdisabilityȱisȱestablished.”33

Olson’sȱimpairmentsȱimplicatedȱtheȱlatterȱthreeȱdomains;ȱhowever,ȱtheȱALJ

reliedȱonȱDr.ȱMcCarthy’sȱofficeȱnoteȱinȱconsideringȱtheȱdomainȱofȱ“movingȱaboutȱand

manipulatingȱobjects.”34ȱȱThatȱdomainȱappliesȱtoȱhowȱtheȱclaimantȱcanȱmoveȱherȱbody

3042ȱU.S.C.ȱ§ȱ1382c(a)(3)(C)(i)ȱ(italicsȱadded).

31SeeȱNealȱexȱrel.ȱWalkerȱv.ȱBarnhart,ȱ405ȱF.3dȱ685,ȱ688ȱ(8thȱCir.ȱ2005)ȱ(Underȱthis
step,ȱifȱtheȱimpairmentsȱresultȱinȱnoȱmoreȱthanȱminimalȱfunctionalȱlimitations,ȱthe
impairmentsȱareȱnotȱsevereȱandȱtheȱchildȱisȱnotȱdisabled.”);ȱPepperȱexȱrel.ȱGardnerȱv.
Barnhart,ȱ342ȱF.3dȱ853,ȱ854ȱ(8thȱCir.ȱ2003)ȱ(“Underȱtheȱsecondȱstep,ȱifȱtheȱimpairments

resultȱinȱnoȱmoreȱthanȱminimalȱfunctionalȱlimitations,ȱtheȱimpairmentsȱareȱnotȱsevere
andȱtheȱchildȱisȱnotȱdisabled.”).

3220ȱC.F.R.ȱ§ȱ416.926a(a)(1)(i)Ȭ(vi).

33Garrettȱexȱrel.ȱMooreȱv.ȱBarnhart,ȱ366ȱF.3dȱ643,ȱ647ȱ(8thȱCir.ȱ2004)ȱ(italicsȱadded).

34SSAȱrecordȱatȱp.ȱ20.
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fromȱoneȱplaceȱtoȱanotherȱandȱhowȱcanȱsheȱmoveȱandȱmanipulateȱthings.35ȱȱTheȱALJ

determinedȱthatȱOlsonȱhadȱlessȱthanȱaȱmarkedȱlimitationȱinȱtheȱdomain,ȱobservingȱthat

Dr.ȱMcCarthyȱreleasedȱOlsonȱfiveȱmonthsȱafterȱherȱaccidentȱandȱ“statedȱsheȱwouldȱbe

ableȱtoȱplayȱsoftballȱandȱresumeȱherȱnormalȱactivities.”36

Inȱgeneral,ȱ[m]ovingȱyourȱbodyȱinvolvesȱseveralȱdifferentȱkindsȱofȱactions:
Rollingȱyourȱbody;ȱrisingȱorȱpullingȱyourselfȱfromȱaȱsittingȱtoȱaȱstanding
position;ȱpushingȱyourselfȱup;ȱraisingȱyourȱhead,ȱarms,ȱandȱlegs,ȱand
twistingȱyourȱhandsȱandȱfeet;ȱbalancingȱyourȱweightȱonȱyourȱlegsȱandȱfeet;
shiftingȱyourȱweightȱwhileȱsittingȱorȱstanding;ȱtransferringȱyourselfȱfrom
oneȱsurfaceȱtoȱanother;ȱloweringȱyourselfȱtoȱorȱtowardȱtheȱfloorȱasȱwhen

bending,ȱkneeling,ȱstooping,ȱorȱcrouching;ȱmovingȱyourselfȱforwardȱand
backwardȱinȱspaceȱasȱwhenȱcrawling,ȱwalking,ȱorȱrunning,ȱand
negotiatingȱdifferentȱterrainsȱ(e.g.,ȱcurbs,ȱsteps,ȱandȱhills).

Movingȱandȱmanipulatingȱthingsȱinvolvesȱseveralȱdifferentȱkindsȱof
actions:ȱEngagingȱyourȱupperȱandȱlowerȱbodyȱtoȱpush,ȱpull,ȱlift,ȱorȱcarry
objectsȱfromȱoneȱplaceȱtoȱanother;ȱcontrollingȱyourȱshoulders,ȱarms,ȱand
handsȱtoȱholdȱorȱtransferȱobjects;ȱcoordinatingȱyourȱeyesȱandȱhandsȱto
manipulateȱsmallȱobjectsȱorȱpartsȱofȱobjects.37

Asȱanȱadolescent,ȱyouȱshouldȱbeȱableȱtoȱuseȱyourȱmotorȱskillsȱfreelyȱand
easilyȱtoȱgetȱaboutȱyourȱschool,ȱtheȱneighborhood,ȱandȱtheȱcommunity.

Youȱshouldȱbeȱableȱtoȱparticipateȱinȱaȱfullȱrangeȱofȱindividualȱandȱgroup
physicalȱfitnessȱactivities.ȱYouȱshouldȱshowȱmatureȱskillsȱinȱactivities
requiringȱeyeȬhandȱcoordination,ȱandȱshouldȱhaveȱtheȱfineȱmotorȱskills
neededȱtoȱwriteȱefficientlyȱorȱtypeȱonȱaȱkeyboard.38

3520ȱC.F.R.ȱ§ȱ416.926a(j).

36SSAȱrecordȱatȱp.ȱ20.

3720ȱC.F.R.ȱ§ȱ416.926a(j)(1)(i)ȱ&ȱ(ii).

3820ȱC.F.R.ȱ§ȱ416.926a(j)(2)(v).
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Logically,ȱanȱadolescentȱwithȱaȱbrokenȱback,ȱorȱanȱadolescentȱwearingȱaȱbody

castȱfollowingȱspinalȱstabilization,ȱwouldȱbeȱlimitedȱinȱmovingȱherȱbodyȱfromȱoneȱplace

toȱanother,ȱandȱperhapsȱinȱmovingȱandȱmanipulatingȱobjects.ȱȱTheȱdispositiveȱquestion

isȱwhetherȱOlsonȱwasȱlimitedȱforȱaȱcontinuousȱperiodȱofȱatȱleastȱ12ȱmonths.ȱȱThe

followingȱevidenceȱsupportedȱtheȱALJ’sȱdecisionȱthatȱOlsonȱwasȱnotȱlimitedȱforȱa

continuousȱperiodȱofȱatȱleastȱ12ȱmonths:ȱ(1)ȱDr.ȱMcCarthy’sȱtreatmentȱnotes,ȱ(2)ȱOlson’s

dischargeȱfromȱphysicalȱtherapy,ȱandȱ(3)ȱevidenceȱofȱOlson’sȱsubsequentȱactivities.

Dr.ȱMcCarthy’sȱtreatmentȱnotes.ȱȱOlsonȱsawȱDr.ȱMcCarthyȱtwiceȱafterȱher

hospitalȱdischarge.ȱȱOnȱSeptemberȱ24,ȱ2007—oneȱmonthȱandȱ17ȱdaysȱafterȱher

surgery—Olsonȱhadȱnoȱcomplaintsȱotherȱthanȱsomeȱcutaneousȱ(pertainingȱtoȱtheȱskin)

numbnessȱonȱherȱrightȱthighȱfromȱpositioningȱduringȱsurgery.39ȱȱDr.ȱMcCarthyȱreported

thatȱOlsonȱcouldȱfullyȱforwardȱbendȱandȱbackȱbendȱwithoutȱdifficulty;ȱsheȱcouldȱalso

sideȱbendȱwithoutȱproblemsȱandȱsheȱhadȱnormalȱheelȬtoeȱgait.ȱȱXraysȱshowedȱgood

alignmentȱandȱgoodȱpositionȱtoȱherȱfracture.ȱȱDr.ȱMcCarthyȱreportedȱthatȱOlsonȱwas

healingȱquiteȱwell,ȱbutȱcautionedȱthatȱOlsonȱmustȱbeȱcautiousȱforȱfirstȱ4ȱtoȱ6ȱmonths.

OlsonȱreturnedȱtoȱDr.ȱMcCarthyȱforȱaȱfollowȬupȱvisitȱonȱJanuaryȱ2,ȱ2008—4

monthsȱandȱ26ȱdaysȱafterȱsurgery.ȱȱOlsonȱ“hadȱsomeȱcomplaintsȱaboutȱherȱleftȱlegȱgoing

outȱfromȱunderȱher,”ȱbutȱtheȱ“sensationȱoverallȱinȱherȱleftȱlegȱha[d]ȱimproved,ȱandȱher

39SSAȱrecordȱatȱp.ȱ270.

9



motorȱfunctionȱha[d]ȱimprovedȱasȱwell.”40ȱȱDr.ȱMcCarthyȱreportedȱthatȱOlsonȱhad

“someȱsingleȬtoeȬriseȱweaknessȱonȱtheȱleftȱside,ȱbutȱsheȱ[was]ȱableȱtoȱdoȱit.”ȱȱXrays

showedȱthatȱsheȱhadȱgoodȱalignmentȱandȱgoodȱfusionȱtakingȱplace.ȱȱDr.ȱMcCarthy

recommendedȱdiscontinuingȱtheȱbrace,ȱcontinuingȱwithȱmuscleȱstrengthening,ȱand

returningȱinȱsixȱmonths.ȱȱDr.ȱMcCarthyȱopinedȱthatȱOlsonȱwouldȱbeȱableȱtoȱplay

softball,ȱbutȱrecommendedȱnoȱphysicalȱeducationȱandȱnoȱfullȬcontactȱsportsȱforȱtheȱtime

being.

Dr.ȱMcCarthy’sȱtreatmentȱnotesȱsupportedȱtheȱALJ’sȱdeterminationȱbecauseȱDr.

McCarthyȱobservedȱnoȱlimitationsȱpreventingȱOlsonȱfromȱusingȱherȱmotorȱskillsȱto

freelyȱandȱeasilyȱtoȱgetȱaboutȱherȱschool,ȱtheȱneighborhood,ȱandȱtheȱcommunity.

AlthoughȱDr.ȱMcCarthyȱrestrictedȱOlsonȱfromȱparticipatingȱinȱaȱfullȱrangeȱofȱindividual

andȱgroupȱphysicalȱfitnessȱactivitiesȱforȱtheȱtimeȱbeing,ȱheȱopinedȱthatȱOlsonȱwouldȱheal

enoughȱtoȱplayȱteamȱsports.ȱȱDr.ȱMcCarthyȱlikewiseȱobservedȱnoȱlimitationsȱinȱactivities

requiringȱeyeȬhandȱcoordinationȱorȱtheȱfineȱmotorȱskillsȱneededȱtoȱwriteȱefficientlyȱor

typeȱonȱaȱkeyboard.

ȱOlson’sȱdischargeȱfromȱphysicalȱtherapy.ȱȱOlsonȱbeganȱphysicalȱtherapyȱon

Decemberȱ17,ȱ2007—4ȱmonthsȱandȱ7ȱdaysȱafterȱherȱaccident.ȱȱSheȱcompletedȱher

physicalȱtherapyȱonȱFebruaryȱ27,ȱ2008—6ȱmonthsȱandȱ28ȱdaysȱafterȱherȱaccident.ȱȱAt

40Id.ȱatȱp.ȱ353.ȱ
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discharge,ȱOlson’sȱphysicalȱtherapistȱfoundȱtheȱfollowing:ȱactiveȱlumbarȱmotionȱwas

withinȱfunctionalȱlimitsȱ,ȱactiveȱthoracicȱmotionȱwasȱnormal,ȱlumbarȱmuscleȱtestȱwas

normal,ȱthoracicȱmuscleȱtestȱwasȱnormal,ȱthoracicȱmuscleȱlengthȱwasȱnormal,ȱandȱback

muscleȱstrengthȱwasȱwithinȱnormalȱlimits.41ȱȱTheȱphysicalȱtherapistȱrecordedȱOlson’s

painȱasȱhavingȱdecreasedȱfromȱ5ȱtoȱ0ȱusingȱaȱpainȱscaleȱofȱ1ȱtoȱ10.ȱȱTheȱphysical

therapist’sȱdischargeȱfindingsȱsupportedȱtheȱALJ’sȱdeterminationȱbecauseȱtheȱfindings

reflectedȱnoȱlimitationsȱinȱmovingȱtheȱbodyȱfromȱoneȱplaceȱtoȱanother.ȱ

EvidenceȱofȱOlson’sȱsubsequentȱactivities.ȱȱTheȱrecordȱcontainedȱnoȱadditional

medicalȱrecordsȱaboutȱtreatmentȱforȱOlson’sȱback,ȱbutȱsubsequentȱmedicalȱrecordsȱare

probativeȱofȱOlson’sȱdailyȱactivities.ȱȱMostȱofȱthoseȱrecordsȱdocumentedȱpreȬnatalȱand

afterȬbirthȱcare.

OnȱMarchȱ13,ȱ2008—7ȱmonthsȱandȱ13ȱdaysȱafterȱtheȱATVȱaccident—Olson’sȱfirst

pregnancyȱendedȱinȱaȱmiscarriage.42ȱȱHerȱphysicianȱrecordedȱnoȱfunctionalȱlimitations

duringȱofficeȱvisits.43

OnȱMarchȱ25,ȱ2008—7ȱmonthsȱandȱ25ȱdaysȱafterȱtheȱaccident—Olsonȱwentȱtoȱthe

41Id.ȱatȱpp.ȱ361Ȭ65.

42Id.ȱatȱp.ȱ584.

43Seeȱid.ȱatȱ605ȱ(Mar.ȱ6,ȱ2008);ȱp.ȱ594ȱ(Mar.ȱ10,ȱ2008);ȱp.ȱ592ȱ(Mar.ȱ13,ȱ2008);ȱp.ȱ584
(Apr.ȱ2,ȱ2008).
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hospitalȱemergencyȱroomȱandȱreportedȱthatȱherȱleftȱlegȱgaveȱway,ȱcausingȱherȱtoȱfall.44ȱ

Sheȱcomplainedȱaboutȱaȱtwistedȱrightȱankle.ȱȱXraysȱofȱtheȱrightȱankleȱwereȱnormal.45ȱ

SheȱwasȱreleasedȱwithȱaȱwalkingȱbootȱandȱTylenol.

OnȱAprilȱ9,ȱ2008—8ȱmonthsȱandȱ10ȱdaysȱafterȱtheȱaccident—OlsonȱsoughtȱaȱpreȬ

participationȱphysicalȱevaluationȱtoȱplayȱsoftball.46ȱȱTheȱexaminingȱphysicianȱcleared

Olsonȱtoȱplayȱifȱsheȱgotȱaȱletterȱfromȱherȱbackȱdoctor.ȱ

OnȱJulyȱ1,ȱ2008—11ȱmonthsȱandȱ1ȱdayȱafterȱherȱaccident—Olsonȱwentȱtoȱthe

hospitalȱemergencyȱroomȱandȱcomplainedȱaboutȱaȱlegȱburn.47ȱȱOlsonȱreportedȱthatȱshe

burnedȱherȱlegȱonȱtheȱtailpipeȱofȱaȱmotorcycle.ȱȱSheȱhadȱnoȱotherȱcomplaint,ȱexceptȱfor

poisonȱivy.

EvidenceȱofȱOlson’sȱactivitiesȱafterȱcompletingȱherȱphysicalȱtherapyȱsupported

theȱALJ’sȱdeterminationȱbecauseȱitȱshowedȱthatȱOlsonȱengagedȱinȱaȱwideȱrangeȱof

physicalȱactivityȱwithinȱ12ȱmonthsȱofȱherȱaccident.ȱȱNotably,ȱOlsonȱdidȱnotȱreturnȱtoȱDr.

McCarthyȱeventȱthoughȱheȱadvisedȱherȱtoȱreturnȱinȱsixȱmonths.

Theȱforegoingȱevidencesȱconstitutedȱsubstantialȱevidenceȱbecauseȱitȱrelatedȱtoȱthe

12ȬmonthȱperiodȱfollowingȱtheȱATVȱaccidentȱandȱbecauseȱaȱreasonableȱmindȱwould

44Id.ȱatȱp.ȱ796.

45Id.ȱatȱ799.

46Id.ȱatȱp.ȱ827.

47Id.ȱatȱp.ȱ821.
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considerȱtheȱevidenceȱadequateȱtoȱsupportȱtheȱALJ’sȱdeterminationȱthatȱOlsonȱhadȱless

thanȱaȱmarkedȱlimitationȱinȱmovingȱtheȱbodyȱorȱmanipulatingȱthings.ȱȱOlsonȱargued

thatȱtheȱALJȱmisinterpretedȱDr.ȱMcCarthy’sȱofficeȱnoteȱasȱaȱreleaseȱtoȱplayȱsoftball,ȱbut

nothingȱinȱtheȱopinionȱsupportsȱthatȱinterpretation.ȱȱOlsonȱtestifiedȱthatȱoneȱyearȱafter

herȱaccidentȱsheȱstillȱcouldȱnotȱwalkȱthatȱwellȱandȱcontinuedȱtoȱfall,48ȱbutȱherȱactivities

contradictedȱherȱtestimony.ȱȱTheȱALJȱdidȱnotȱerrȱinȱdeterminingȱthatȱOlsonȱwasȱnot

disabledȱbeforeȱturningȱ18.

ToȱtheȱextentȱOlsonȱreliedȱonȱherȱimpairmentsȱafterȱturningȱ18,ȱherȱmedical

recordsȱafterȱturningȱ18ȱsupportedȱtheȱALJ’sȱdecisionȱthatȱOlson’sȱimpairmentsȱdidȱnot

meetȱtheȱdurationȱrequirement.ȱȱLikeȱaȱchildȱSSIȱclaimant,ȱanȱadultȱSSIȱclaimantȱmust

haveȱaȱ“physicalȱorȱmentalȱimpairmentȱwhichȱcanȱbeȱexpectedȱtoȱresultȱinȱdeathȱor

whichȱhasȱlastedȱorȱcanȱbeȱexpectedȱtoȱlastȱforȱaȱcontinuousȱperiodȱofȱnotȱlessȱthanȱtwelve

months.”49ȱȱOlson’sȱmedicalȱrecordsȱafterȱturningȱ18ȱdocumentedȱtwoȱpregnancies,ȱbut

noȱlimitationsȱinȱexertionalȱfunctionsȱsuchȱasȱsitting,ȱstanding,ȱwalking,ȱlifting,ȱcarrying,

pushing,ȱandȱpulling.ȱȱNevertheless,ȱtheȱALJȱrecognizedȱthatȱitȱwasȱsometimesȱdifficult

forȱOlsonȱtoȱstandȱforȱlongȱperiodsȱofȱtimeȱandȱtoȱreachȱoverheadȱwithȱherȱleftȱarm.ȱȱThe

ALJȱincorporatedȱthoseȱlimitationsȱinȱOlson’sȱRFC.

48Id.ȱatȱp.ȱ46.

4942ȱU.S.C.ȱ§ȱ1382c(a)(3)(A)ȱ(italicsȱadded).
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AtȱtheȱtimeȱofȱherȱhearingȱonȱDecemberȱ4,ȱ2009,ȱOlsonȱwasȱcaringȱforȱaȱsixȬ

monthȬoldȱbaby.ȱȱTheȱchildȱwasȱbornȱonȱJuneȱ5,ȱ2009—1ȱyear,ȱ10ȱmonthsȱandȱ5ȱdays

afterȱtheȱATVȱaccident.50ȱȱOlsonȱtestifiedȱthatȱsheȱwantedȱtoȱbecomeȱaȱteacherȱandȱshe

thoughtȱsheȱcouldȱdoȱitȱifȱsheȱcouldȱswitchȱbetweenȱsittingȱandȱstanding.51ȱȱTakingȱcare

ofȱanȱinfantȱandȱplanningȱtoȱbecomeȱaȱteacherȱcontradictȱOlson’sȱallegationȱofȱdisability.ȱ

TheȱALJȱdidȱnotȱerrȱinȱdeterminingȱthatȱOlsonȱwasȱnotȱdisabledȱsinceȱturningȱ18.

Conclusion.ȱȱHavingȱdeterminedȱthatȱsubstantialȱevidenceȱsupportsȱthe

Commissioner’sȱdenialȱofȱOlson’sȱapplicationȱforȱSSI,ȱtheȱcourtȱDENIESȱOlson’sȱrequest

forȱreliefȱ(docketȱentryȱ#ȱ2)ȱandȱAFFIRMSȱtheȱCommissioner’sȱdecision.

Itȱisȱsoȱorderedȱthisȱ_17__ȱdayȱofȱJuly,ȱ2012.

____________________________

UnitedȱStatesȱMagistrateȱJudge

50SSAȱrecordȱatȱp.ȱ502.

51Id.ȱatȱp.ȱ48.
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