
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURT
FORȱTHEȱEASTERNȱDISTRICTȱOFȱARKANSAS

ChristyȱLynnȱHarlanȱ Plaintiff

CauseȱNo.ȱ3:ȱ12ȬCVȬ095ȬJTK

CarolynȱW.ȱColvin,ȱActingȱCommissioner,ȱ Defendant

SocialȱSecurityȱAdministration

ORDERȱAFFIRMINGȱTHEȱCOMMISSIONER’SȱDECISION

ChristyȱLynnȱHarlanȱ seeksȱ judicialȱ reviewȱ ofȱ theȱdenialȱ ofȱherȱ applicationȱ for

disabilityȱinsuranceȱbenefitsȱandȱsupplementalȱsecurityȱincome.ȱȱHarlanȱbasedȱdisability

onȱmultipleȱsclerosis1ȱ—ȱ“aȱslowlyȱprogressiveȱdiseaseȱofȱtheȱcentralȱnervousȱsystem.”2ȱ

HarlanȱwasȱdiagnosedȱinȱNovemberȱ1999ȱatȱageȱ25.3

HarlanȱappliedȱforȱdisabilityȱbenefitsȱinȱOctoberȱ2006ȱatȱageȱ32.4ȱȱSheȱreportedȱthat

herȱillnessȱbeganȱtoȱaffectȱherȱlegsȱandȱforcedȱherȱtoȱstopȱworkingȱinȱJulyȱ2006.5ȱȱAtȱthat

time,ȱHarlanȱwasȱaȱfullȬtimeȱcollegeȱstudent.ȱȱInitially,ȱHarlanȱbasedȱherȱonsetȱdateȱonȱthe

Novemberȱ1999ȱdiagnosis,ȱbutȱsheȱlaterȱamendedȱherȱonsetȱdateȱtoȱJuneȱ2006ȱbasedȱonȱher

1SSAȱrecordȱatȱp.ȱ221.

2GenevieveȱT.ȱSlomskiȱ&ȱTishȱDavidson,ȱ4ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ2944
(4thȱed.).

3SSAȱrecordȱatȱp.ȱ373ȱ(MRIȱofȱheadȱshowingȱmultipleȱenhancingȱabnormalȱdeep
whiteȱmatterȱsignalȱabnormalitiesȱconsistentȱwithȱmultipleȱsclerosis).

4Id.ȱatȱpp.ȱ189ȱ&ȱ192.

5Id.ȱatȱp.ȱ221.ȱȱSeeȱalsoȱid.ȱatȱp.ȱ91.
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earningsȱhistory.6

Theȱ Commissioner’sȱ decision.ȱ ȱ Afterȱ consideringȱ Harlan’sȱ application,ȱ the

Commissioner’sȱALJȱdeterminedȱthatȱalthoughȱHarlanȱhadȱsevereȱimpairmentsȱ—ȱmultiple

sclerosis,ȱheadaches,ȱandȱchronicȱfatigue7ȱ—ȱHarlanȱcouldȱdoȱsedentaryȱwork.8ȱȱTheȱALJ

appliedȱtheȱmedicalȬvocationalȱguidelinesȱandȱdeterminedȱHarlanȱwasȱnotȱdisabledȱunder

theȱSocialȱSecurityȱAct.9

AfterȱtheȱCommissioner’sȱAppealsȱCouncilȱdeniedȱaȱrequestȱforȱreview,10ȱtheȱALJ’s

decisionȱbecameȱaȱfinalȱdecisionȱforȱjudicialȱreview.11ȱȱHarlanȱfiledȱthisȱcaseȱtoȱchallengeȱthe

decision.ȱȱInȱreviewingȱtheȱdecision,ȱtheȱcourtȱmustȱdetermineȱwhetherȱsubstantialȱevidence

supportsȱtheȱdecisionȱandȱwhetherȱtheȱALJȱmadeȱaȱlegalȱerror.12

6Id.ȱatȱp.ȱ89.

7Id.ȱatȱp.ȱ23.

8Id.ȱatȱp.ȱ25.

9Id.ȱatȱp.ȱ34.

10Id.ȱatȱp.ȱ1.

11SeeȱAndersonȱv.ȱSullivan,ȱ959ȱF.2dȱ690,ȱ692ȱ(8thȱCir.ȱ1992)ȱ(statingȱthatȱ“theȱSocial
SecurityȱActȱprecludesȱgeneralȱfederalȱsubjectȱmatterȱjurisdictionȱuntilȱadministrative

remediesȱhaveȱbeenȱexhausted”ȱandȱexplainingȱthatȱCommissioner’sȱappealȱprocedure
permitsȱclaimantsȱtoȱappealȱonlyȱfinalȱdecisions).

12Seeȱ42ȱU.S.C.ȱ§ȱ405(g)ȱ(requiringȱdistrictȱcourtȱtoȱdetermineȱwhether

Commissioner’sȱfindingsȱareȱsupportedȱbyȱsubstantialȱevidenceȱandȱwhether

Commissionerȱconformedȱwithȱapplicableȱregulations);ȱLongȱv.ȱChater,ȱ108ȱF.3dȱ185,ȱ187
(8thȱCir.ȱ1997)ȱ(“WeȱwillȱupholdȱtheȱCommissioner’sȱdecisionȱtoȱdenyȱanȱapplicant
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Mentalȱimpairment.ȱȱHarlanȱmaintainsȱtheȱALJȱerredȱatȱstepȱtwoȱbyȱdetermining

bipolarȱdisorderȱandȱattentionȱdeficitȱdisorderȱwereȱnonȬsevereȱimpairments.13ȱȱHarlan’s

complaintȱprovidesȱnoȱbasisȱforȱreliefȱbecauseȱherȱcaseȱproceededȱtoȱstepȱthree.ȱȱStepȱtwo

directsȱaȱconclusionȱofȱ“nonȬdisabled”ȱifȱtheȱclaimantȱfailsȱtoȱproveȱaȱsevereȱimpairment

suchȱthatȱtheȱprocessȱweedsȱoutȱclaimantsȱwhoseȱabilitiesȱtoȱworkȱareȱnotȱsignificantly

limited.14ȱȱIfȱtheȱclaimantȱmeetsȱherȱstepȬtwoȱburden,ȱthereȱcanȱbeȱnoȱreversibleȱerrorȱwhere

theȱrecordȱshowsȱtheȱALJȱconsideredȱallȱofȱtheȱmedicalȱevidenceȱandȱallȱofȱtheȱclaimant’s

impairments.

Harlanȱmetȱherȱburdenȱtoȱshowȱaȱsevereȱimpairment,ȱsoȱherȱapplicationȱproceeded

toȱstepȱthree.ȱȱTheȱALJȱdiscussedȱHarlan’sȱmentalȱhealthȱcounselingȱrecords,ȱappliedȱthe

specialȱtechniqueȱforȱevaluatingȱmentalȱimpairment,ȱandȱdeterminedȱHarlanȱdidȱnotȱmeet

theȱdurationȱrequirement.15ȱȱTheȱALJ’sȱexplanationȱshowsȱtheȱALJȱconsideredȱallȱofȱthe

medicalȱevidence.ȱȱEvenȱifȱbipolarȱdisorderȱandȱattentionȱdeficitȱdisorderȱwereȱsevere,ȱno

disabilityȱbenefitsȱifȱtheȱdecisionȱisȱnotȱbasedȱonȱlegalȱerrorȱandȱifȱthereȱisȱsubstantial
evidenceȱinȱtheȱrecordȱasȱaȱwholeȱtoȱsupportȱtheȱconclusionȱthatȱtheȱclaimantȱwasȱnot
disabled.”).

13Docketȱentryȱ#ȱ11,ȱpp.ȱ12Ȭ14.

14Bowenȱv.ȱYuckert,ȱ482ȱU.S.ȱ137,ȱ156Ȭ57ȱ(1987)ȱ(O’Connor,ȱJ.,ȱconcurring)
(concurringȱandȱstatingȱthatȱtheȱSocialȱSecurityȱActȱauthorizesȱtheȱCommissionerȱto
weedȱoutȱapplicationsȱbyȱclaimantsȱwhoȱcannotȱpossiblyȱmeetȱtheȱstatutoryȱdefinitionȱof
disabilityȱatȱstepȱtwoȱofȱtheȱdisabilityȬdeterminationȱprocess).

15SSAȱrecordȱatȱpp.ȱ24ȱ&ȱ31Ȭ32.
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harmȱflowedȱfromȱfindingȱtheyȱwereȱnonȬsevereȱatȱstepȱtwoȱbecauseȱHarlanȱproceededȱto

theȱthirdȱstep.

Sedentaryȱwork.ȱ ȱHarlanȱcontendsȱtheȱdeterminationȱthatȱsheȱcanȱdoȱsedentary

workȱisȱunsupportedȱbyȱsubstantialȱevidence.16ȱȱSheȱcomplainsȱparticularlyȱaboutȱtheȱALJ’s

relianceȱonȱherȱstatusȱasȱaȱfullȬtimeȱcollegeȱstudent.ȱȱ“Substantialȱevidenceȱ‘meansȱsuch

relevantȱ evidenceȱ asȱ aȱ reasonableȱ mindȱ mightȱ acceptȱ asȱ adequateȱ toȱ supportȱ a

conclusion.’”17ȱȱForȱsubstantialȱevidenceȱtoȱexistȱinȱthisȱcase,ȱaȱreasonableȱmindȱmustȱfind

theȱ evidenceȱ adequateȱ toȱ showȱHarlanȱ couldȱ doȱ sedentaryȱwork.ȱ ȱ Sedentaryȱwork

“involvesȱliftingȱnoȱmoreȱthanȱ10ȱpoundsȱatȱaȱtimeȱandȱoccasionallyȱliftingȱorȱcarrying

articlesȱlikeȱdocketȱfiles,ȱledgers,ȱandȱsmallȱtools.”18

AȱreasonableȱmindȱwouldȱacceptȱtreatmentȱrecordsȱasȱadequateȱtoȱshowȱHarlan

couldȱdoȱsedentaryȱwork.ȱ ȱHarlan’sȱ longȬtimeȱneurologistȱ—ȱDr.ȱSouthȱ—ȱ thoroughly

documentedȱtheȱprogressȱofȱHarlan’sȱillness.ȱȱHarlanȱinitiallyȱexperiencedȱdoubleȱvision,

fatigue,ȱ andȱ dizziness.ȱ ȱ Harlanȱ didȱ wellȱ withȱ medicationȱ therapy,ȱ butȱ periodically

experiencedȱfatigueȱandȱbodyȱaches.ȱȱForȱaȱwhile,ȱHarlanȱlackedȱmedicalȱinsuranceȱand

couldȱnotȱaffordȱherȱmedication.ȱȱHerȱconditionȱdeteriorated;ȱsheȱdevelopedȱweaknessȱin

16Docketȱentryȱ#ȱ11,ȱpp.ȱ14Ȭ16.

17Brittonȱv.ȱSullivan,ȱ908ȱF.2dȱ328,ȱ330ȱ(8thȱCir.ȱ1990)ȱ(internalȱcitationȱomitted).

1820ȱC.F.R.ȱ§§ȱ404.1567(a),ȱ416.967(a).
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herȱlegs,ȱproblemsȱwithȱwalking,ȱandȱnumbnessȱandȱtinglingȱinȱherȱarmsȱandȱlegs.ȱȱAn

Augustȱ2008ȱMRIȱindicatedȱ“extreme”ȱmultipleȱsclerosis.19

AfterȱobtainingȱMedicaidȱcoverage,ȱHarlanȱresumedȱherȱmedicationȱtherapy.20ȱȱShe

reportedȱ doingȱ muchȱ betterȱ withȱ herȱ medication.21ȱ ȱ Dr.ȱ South’sȱ treatmentȱ notes

documentedȱperiodsȱofȱworseningȱsymptoms,ȱfollowedȱbyȱperiodsȱofȱbetterȱsymptoms,ȱbut

littleȱ diseaseȱ progression.22ȱ ȱHarlanȱ reportedȱ numerousȱ symptomsȱ toȱ theȱ examining

19SSAȱrecordȱatȱp.ȱ519.

20Id.ȱatȱpp.ȱ63ȱ&ȱ72.

21See,ȱe.g.,ȱid.ȱatȱp.ȱ486ȱ(medicationȱforȱfatigueȱandȱheadachesȱwereȱveryȱeffective);
p.ȱ521ȱ(morȱenergyȱandȱlessȱweaknessȱwithȱmedication);ȱp.ȱ661ȱ(betterȱwithȱnew
medication).

22Id.ȱatȱp.ȱ505Ȭ07ȱ(Julyȱ27,ȱ2001,ȱexacerbationȱfreeȱonȱmedication;ȱdoingȱquite
well);ȱp.ȱ502Ȭ03ȱ(Oct.ȱ22,ȱ2001,ȱdoingȱwellȱonȱmedication);ȱpp.ȱ498Ȭ500ȱ(Mayȱ24,ȱ2002,
reportȱofȱfatigueȱandȱlossȱofȱvisionȱforȱtwoȱweeks;ȱmedicationsȱaddedȱforȱheadaches);ȱp.
495Ȭ97ȱ(Sept.ȱ23,ȱ2003,ȱdoingȱokayȱonȱmedication,ȱaȱfewȱflareȬupsȱsinceȱlastȱvisit);ȱpp.
492Ȭ93ȱ(Mar.ȱ25,ȱ2004,ȱdoingȱgreat,ȱbutȱhavingȱsomeȱfatigue,ȱoneȱepisodeȱofȱweaknessȱin
leftȱleg);ȱpp.ȱ486Ȭ87ȱ(Oct.ȱ12,ȱ2004,ȱexacerbationȱfreeȱonȱmedication,ȱbutȱnoȱmedication

forȱtwoȱweeks);ȱpp.ȱ483Ȭ84ȱ(Juneȱ16,ȱ2006ȱ(experiencingȱvisionȱproblemsȱwithout

medication,ȱdifficultyȱpayingȱforȱmedication);ȱpp.ȱ477Ȭ79ȱ(Juneȱ23,ȱ2006,ȱvisionȱproblems

resolvedȱwithȱintravenousȱsteroids,ȱconditionȱimproved,ȱmedicationȱchanged);ȱpp.ȱ471Ȭ
73ȱ(Julyȱ26,ȱ2006,ȱreportsȱofȱeyeȱpainȱandȱlackȱofȱenergy);ȱpp.ȱ468Ȭ69ȱ(Sept.ȱ20,ȱ2006,
improvedȱwithȱnewȱmedication,ȱbutȱsheȱcan’tȱaffordȱit);ȱpp.ȱ419Ȭ21ȱ(Jan.ȱ2,ȱ2008,
increasedȱsymptomsȱwithoutȱmedication,ȱconditionȱdeteriorated);ȱpp.ȱ521Ȭ23ȱ(Jan.ȱ22,
2009ȱ(doingȱgreatȱonȱmedication);ȱpp.ȱ533Ȭ34ȱ(Aug.ȱ11,ȱ2009,ȱworseningȱsymptoms,

conditionȱdeteriorated);ȱpp.ȱ641Ȭ43ȱ(Nov.ȱ19,ȱ2009,ȱconditionȱdeteriorated);ȱpp.ȱ636Ȭ37
(Feb.ȱ12,ȱ2010,ȱseverityȱwaxesȱandȱwanes,ȱchangeȱmedication);ȱpp.ȱ661Ȭ62ȱ(Mayȱ14,ȱ2010,
betterȱwithȱmedicationȱchange,ȱbutȱstillȱhavingȱproblemsȱwithȱgait);ȱpp.ȱ649Ȭ50ȱ(Aug.ȱ18,
2010,ȱnoȱflareȬupȱsinceȱlastȱvisit,ȱdoingȱmuchȱbetter);ȱpp.ȱ646Ȭ47ȱ(Dec.ȱ8,ȱ2010,ȱnoȱflareȬ
upȱsinceȱlastȱvisit,ȱquestionȱofȱdepression).
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neurologistȱ inȱJanuaryȱ2010,23ȱbutȱDr.ȱSouth’sȱtreatmentȱnotesȱreflectȱfewerȱsymptoms.ȱ

WhenȱDr.ȱSouthȱexaminedȱHarlanȱinȱDecemberȱ2010,ȱHarlanȱhadȱnotȱhadȱaȱflareȬupȱfor

sevenȱmonths.24ȱȱ

Dr.ȱSouthȱaddressedȱHarlan’sȱabilityȱtoȱworkȱinȱaȱJanuaryȱ2009ȱtreatmentȱnote.ȱȱHe

wroteȱtheȱfollowing:

Sheȱisȱnoȱlongerȱableȱtoȱworkȱinȱretailȱ[becauseȱof]ȱanȱinabilityȱtoȱstandȱfor
anyȱlengthȱofȱtime.ȱȱSheȱsaysȱsheȱcannotȱworkȱinȱanȱoccupationȱthatȱrequires
anyȱphysicalȱdemandsȱsuchȱasȱwalkingȱaȱlongȱdistanceȱorȱliftingȱheavyȱ[sic].ȱ
Thatȱdoesn’tȱsurpriseȱmeȱsinceȱmanyȱMSȱpatientsȱsufferȱfromȱsevereȱfatigue.ȱ
HeatȱcanȱbeȱdevastatingȱtoȱMSȱpatients.ȱȱTherefore,ȱIȱdon’tȱseeȱanyȱwayȱshe
couldȱworkȱinȱaȱhotȱenvironment.25

TheȱnoteȱisȱconsistentȱwithȱHarlan’sȱtestimony.ȱȱInȱNovemberȱ2009,ȱHarlanȱtestifiedȱthat

herȱprimaryȱproblemȱwasȱherȱinabilityȱtoȱwalkȱveryȱfar.26ȱȱBecauseȱsedentaryȱworkȱinvolves

sittingȱwithȱonlyȱoccasionalȱwalkingȱandȱstanding,ȱaȱreasonableȱmindȱwouldȱacceptȱthe

treatmentȱnotesȱasȱadequateȱtoȱshowȱHarlanȱcouldȱdoȱsedentaryȱwork.

23Id.ȱatȱp.ȱ616ȱ(“Aȱcomprehensiveȱmultisystemȱreviewȱisȱsignificantȱfor:ȱsleep
disturbance,ȱfeelingȱrunȱdown,ȱblurryȱvision,ȱblindness,ȱeyeȱpain,ȱsensitivityȱtoȱlight,
nausea/vomiting,ȱurinaryȱfrequency,ȱbladderȱcontrol,ȱjointȱpain,ȱmuscleȱpain,ȱmuscle

weakness,ȱstiffness,ȱstroke,ȱnumbness,ȱparalysis,ȱseizures,ȱmigraines,ȱmemoryȱloss,
depression,ȱanxiety,ȱmentalȱdisturbance,ȱparanoia,ȱcoldȱintolerance,ȱheatȱintolerance,
excessiveȱthirst,ȱexcessiveȱurination,ȱabnormalȱbruising.”).

24Id.ȱatȱp.ȱ649ȱ(reportingȱinȱAug.ȱ2010ȱthatȱsheȱhadȱnoȱflareȬupȱsinceȱMayȱ2010
visit)ȱ&ȱp.ȱ646ȱ(reportingȱinȱDec.ȱ2010ȱthatȱsheȱhadȱnoȱflareȬupȱsinceȱAug.ȱ2010).

25Id.ȱatȱp.ȱ522ȱ(observing,ȱ“Sheȱseemsȱtoȱbeȱdoingȱgreat.”).

26Id.ȱatȱp.ȱ71.
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AȱreasonableȱmindȱwouldȱalsoȱacceptȱHarlan’sȱdailyȱactivitiesȱasȱadequateȱtoȱshow

sheȱcouldȱdoȱsedentaryȱwork.ȱȱThroughoutȱtheȱpendencyȱofȱthisȱcase,ȱHarlanȱwasȱaȱfullȬ

timeȱcollegeȱstudentȱandȱtheȱmotherȱofȱtwoȱsons.ȱȱHarlanȱcaredȱforȱherȱsons,ȱdroveȱthem

toȱschool,ȱattendedȱcollegeȱfullȬtime,ȱhelpedȱherȱsonsȱwithȱhomework,ȱcompletedȱherȱown

homework,ȱtookȱherȱsonsȱonȱoutings,ȱpreparedȱmeals,ȱandȱlaunderedȱfamilyȱclothingȱand

linens.27ȱ ȱAtȱtimes,ȱHarlanȱreliedȱonȱtheȱcollege’sȱassistanceȱforȱtransportationȱbetween

classesȱandȱnoteȬtaking,28ȱbutȱsheȱalsoȱwroteȱpoetryȱandȱchildren’sȱstories.29ȱȱTheȱexertional

andȱnonȬexertionalȱrequirementsȱ forȱ theseȱ tasksȱmeetsȱ theȱrequirementsȱ forȱsedentary

work,ȱ“aȱsignificantlyȱrestrictedȱrangeȱofȱwork.”30

Forȱexample,ȱtheȱfullȱrangeȱofȱworkȱsedentaryȱworkȱrequiresȱtheȱabilityȱtoȱstandȱand

walkȱforȱaȱtotalȱofȱtwoȱhours,ȱandȱtoȱsitȱforȱaboutȱsixȱhours,ȱwithȱaȱmorningȱbreak,ȱaȱlunch

period,ȱandȱanȱafternoonȱbreak.31ȱȱHarlanȱtestifiedȱthatȱonȱaȱtypicalȱday,ȱsheȱdroveȱherȱsons

toȱschoolȱatȱ8:00ȱa.m.,ȱarrivedȱonȱcampusȱaroundȱ8:30ȱa.m.,ȱandȱdepartedȱcampusȱaround

27Id.ȱatȱpp.ȱ239Ȭ46.

28Id.ȱatȱpp.ȱ57Ȭ58.

29Id.ȱatȱp.ȱ61.

30SSRȱ96Ȭ9p,ȱPol’yȱInterpretationȱRulingTitlesȱIIȱ&ȱXVI:ȱDeterminingȱCapabilityȱtoȱDo
OtherȱWorkȬȬImplicationsȱofȱaȱResidualȱFunctionalȱCapacityȱforȱLessȱThanȱaȱFullȱRangeȱof
SedentaryȱWork.

31Id.
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2:30ȱp.m.ȱtoȱpickupȱherȱsons.32ȱ ȱSheȱstatedȱthatȱonȱsomeȱdays,ȱsheȱleftȱcampusȱearlyȱto

attendȱphysicalȱtherapyȱorȱtoȱobserveȱclassroomȱteachingȱfromȱ1:00ȱp.m.ȱtoȱ3:00ȱp.m.33ȱ

Afterward,ȱHarlanȱpreparedȱdinner,ȱhelpedȱherȱsonsȱwithȱhomework,ȱandȱcompletedȱher

ownȱhomework.ȱȱThisȱscheduleȱnecessarilyȱrequiredȱtheȱabilityȱtoȱstandȱandȱwalkȱforȱaȱtotal

ofȱtwoȱhours,ȱandȱtoȱsitȱforȱsixȱhours.ȱȱAccomplishingȱtheseȱtasksȱwasȱundoubtedlyȱdifficult

duringȱperiodsȱofȱrelapse,ȱbutȱHarlanȱmanagedȱtoȱdoȱthem.ȱȱSubstantialȱevidenceȱsupports

theȱ determinationȱ thatȱHarlanȱ couldȱ doȱ sedentaryȱwork.ȱ ȱUnderȱmedicalȬvocational

guidelineȱruleȱ201.28,ȱHarlanȱwasȱnotȱdisabled.

Conclusion.ȱȱBecauseȱmultipleȱsclerosisȱisȱaȱprogressiveȱdisease,ȱHarlan’sȱcondition

couldȱdeteriorateȱandȱfurtherȱlimitȱherȱabilityȱtoȱwork,ȱbutȱsubstantialȱevidenceȱshowsȱshe

couldȱdoȱsedentaryȱworkȱthroughȱtheȱdateȱofȱtheȱCommissioner’sȱdecision.ȱȱTheȱALJȱmade

noȱerrorȱofȱlaw.ȱȱTheȱcourtȱDENIESȱtheȱrequestȱforȱreliefȱ(docketȱentryȱ#ȱ2)ȱandȱAFFIRMS

theȱdecisionȱdenyingȱtheȱapplication.

Itȱisȱsoȱorderedȱthisȱ31stȱdayȱofȱJuly,ȱ2013.

____________________________________

UnitedȱStatesȱMagistrateȱJudgeȱȱ

32SSAȱrecordȱatȱp.ȱ100.

33Id.
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