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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION
PHYLLISLANGFORD, €t al. PLAINTIFFS
V. Case No. 3:12-cv-00111 KGB
JIMMY WILKINS; in hisofficial
capacity as Superintendent, and
HUGHES SCHOOL DISTRICT NO. 27 DEFENDANTS

OPINION AND ORDER

Before the Court are several motions for summary judgment filed by defentiamhy
Wilkins, in his official capacity as Superintenderand Hughes School District No. 27
(collectively “HSD”). TheHSD has filed motions for summary judgment against the claims of
plaintiffs Phyllis Langford (Dkt. No. 88), Michael Manning (Dkt. No. 97), arai® Wolf (Dkt.

No. 91). All of these plaintiffs have responded in opposition to the respective motions for
summary judgment (Dkt. Nos. 111, 115, 113), dhd HSD has repliedo each of these
responses (Dkt. Nos. 126, 125, 127).

The Court addresseseparatelythe facts surrounding each plaintiff's claims below.
Thereafterthe Court addresses each motion for summary judgment in turn. For the following
reasons, the Cougrantsthe HSD’s motion for summary judgmeagainst Ms. Langford (Dkt.

No. 88); grantsthe HSD’s motion for summary judgment against Mr. Manning (Dkt. 80,
and grants thelSD’s motion for summary judgment againss.NMVolf (Dkt. No. 91).
l. Background
A. Phyllis Langford
Ms. Langford has not filed a statement of disputed facts or otherwise resporttied to

HSD’s statement of undisputed material facts rel&tdter clains. Pursuanto Local Rule56.1,
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thefactual allegations in theoving party’sstatement of material facts are treated as undisputed
“unless controverted by’ the nonmoving party’'s “separate, short and condesmesta of the
material facts at which it contends a genuine dispute exists to be tired.” U.S. Dist. Ct. Rules
Ark., LR 56.1(b}(c). The Court deems admittedl factual allegations in HSD’s statemeoft
undisputedmaterial facs not controverted by Ms. LangfordSee Robinson v. Amgan Red
Cross,753 F.3d 749, 754-55 (8@ir. 2014).

HSD hiredMs. Langford a Caucasian womatg the position of school counselor in July
2010. In this position, Ms. Langford provided direct counseling services to students from
kindergarten thragh 12th grade anccompleted variousdministrative duties.Ms. Langford’s
20102011 employment contract was set to expire on June 30, 2011. On April 11, 2011, Ms.
Langford received a letter froriiSD SuperintendentMr. Wilkins. This letter statedVs.
Langfad’s contract would not be renewed because the amount of $1,000.00 for Grade Quick
would be deleted from her contract (Dkt. No-B&t 1). Instead, Mr. Wilkineecommendedot
the school board th#SD extend to Ms. Langford a proposed newentract foremploymentas
school counselan the 20112012 school yeafd.). The letter also informed Ms. Langford that,
because of the neenewal of her 2012011 contragtshe had the right to file a written request
for a hearing with the school board within 30 days after receipt of the noticg, Aitk. Code
Ann. § 6-17-15091¢.)

Ms. Langford received a comf the proposechew contractfrom the HSDfor the 2011
2012 school year on May 17, 2011; the proposed new contract purports to be between Ms.
Langford awdl the HSD. Mr. Wilkins instructed Ms. Langford that she needed to return the
proposeccontract within 30 days (Dkt. N80, 15; Dkt. No. 884, at 16). Ms. Langford neither

signed nor returned the proposmmhtractfor the 2011-2012 school year.



In eaty June 2011, Ms. Langford met with Mr. Wilkins and Julie Coveney, who was the
former Federal Programs Coordinator fiee HSD, to discuss plans for the following school year
and what Mr. Wilkins expected from Ms. Langford. Ms. Langford and Mr. Wilkissudised
the amount of time she should be spending on guiding studest®mpared to cafucting
administrative duties. During that meeting, Ms. Langford requested from Mr. Wilkins a
classroom and secretarial support (Dkt. No.1BR0). Mr. Wilkins replied that was not possible
because the HSD did not have enough money for additional support (Dkt. Np23)0, Ms.
Langford maintains that thealso discussetler proposeccontract and that she indicated to Mr.
Wilkins at the early June 2011 meetitigat she had not “turned in [her] contract because [she]
didn’t know if [she] was going to come back” (Dkt. No. 88-1,at 27

Ms. Langford found the administrative side of her job “overwhelming” and “very
stressful,” spending approximately 90% of herdipreparing academic transcripts, report cards,
and other administrative tasks as opposed to guidance sessions with students.(BG&1N).

Ms. Langford testifiedhatshewas “burned out” and not sure if she wanted to retuthé&iSD

for another shool year (Dkt. No. 90f 17). Despk being employed bthe HSD for only one
year, Ms. Langford was already looking for positions at other school thqifikt. No. 90, 118).
According to Ms. Langford, during the early June 2011 meedrg,Wilkins stated: “if you
want to come back, we welcome you back, if you don’t want to come back, we undarstand
that wil be fine” (Dkt. No. 88-1, at 32

On June 30, 2011, Mr. Wilkins called another meeting with Ms. Langford to discuss the
upcoming year. Athis meeting, Ms. Langford indicated once again that she did not have
enough ime to complete all of her responsibilities without additional resoyi2kss No. 90,1

28). She testified in her deposition about her comments at this meeting:



| just said tlere is no way possible for me to do all that I'm doing right now and to
add two hours for that, | never take lunch, | have got resources to use, | have to
have time to find it. And he said you just plan your day out. That was yos

just make it work, you can get it done.

(1d.).

In an affidavit she submits in response to defendants’ motion for summary judisent,
Langford claimsthat, at this June 30, 2011, meeting, Mr. Wilkins instructed Ms. Langford to
inform him or Gheric Bruce by the close diusiness on July 5, 2011, whether Ms. Langford
intended to return tthe HSD for the 20132012 school yeaiDkt. No. 112, at 7). Ms. Langford
stateghat she informed Mr. Bruce on the morning of July 5, 2011, that she intended to return for
the new school year but that Mr. Wilkins informed her later that afternoon thathibel $ad
already hired someone else to serve as school counselor for the @ school year.Ms.
Langford contends that the HSD hired an African American male to replacevihem she
contends did not have the qualifications to perform thelghltat 8).

At some point on July 5, 2011, Ms. Langford received a letter from Mr. Wilkins. This
letter stated: “Since your contract was not passed in within the specified time lenpgghion
of Counselor was considered vacant. A replacement has alreadyidresii $Dkt. No. 884, at
35). Ms. Langford neither appealed the school’s decision to hire another persondcindbke
counselor position nor requested a hearing on the matter before the schoolMsaktdngford
maintains that she did not requesteafing because she believed such a hearing would be futile
(Id. at 7-8).

HSD’s proposed contract between Ms. Langford and the iH8@porated the Certified
Personnel Policies of the HSD. As HSD points ouseaf@ertified Personnel Policies state:

If a teacher who has been offered a contract fails to sign and return such contract

to the superintendent within thirty (30) days after the contract is issued, then the
contract shall be null and void and the position shall be declared vacant. The



superintendet may at his/her discretion extend this time period by a specified
number of days throughritten agreement with the employee.

(Dkt. No. 97-2, at 2).

In her deposition, Ms. Langford testified that, in B&ryears as a teacher, she signed a
contract every year except one. She indicated that the only time she did notsigraat was
when she began working as a junior high counselor for the South Mississippi County School
District. She did not sign a contract for this position because the contradietadl&er position
as “Rivercrest High School counseling position” (Dkt. No. 88-1, at 11).

Ms. Langford currently works as a school counselor for the Osceola SchoattDistr
where she was hired in June 2012. In her application for employment with the Osdemé S
District, Ms. Langford stated that she |#fie HSD because she had “too many grades to do”
(Dkt. No. 88-1, at 52).

On November 15, 2011, Ms. Langford filed a discrimination charge with th&lE
Employment Opportunity Commission (“EEOC”) claiming thia# HSD discharged her because
of her race. The EEOC dismissed Ms. Langford’s charge and mailed a notidetotaiger on
January 31, 2012. Ms. Langford maintains that, although she camemnber the exact date
she received this letter, it was no sooner than February 5, 2012. Ms. Langford filedidinis a
on May 4, 2012, alleging a “violation of [her] civil rights (racial discriminationdlations of
federal due process and equal pcota, the Arkansas Teacher Fair Dismissal Act, and breach of
contract” (Dkt. No. 1, at 2).

B. Michael Manning
Mr. Manning has not filed a statement of disputed facts or otherwise responded ®© HSD’

statement of undisputed material facts relatedhitoclaims The Court deems admitted all



factual allegations in the HSD&atemenbf undisputednaterial fac$ not controverted by Mr.
Manning. See Robinsqry53 F.3d at 754-55.

In 2008,the HSD hired Mr. Manning for the position of “curriculum coordinator.” This
position required Mr. Manning to have knowledge of the curriculum at HSD and to work with
teachers and improve the performance of the school. Prior to Mr. Manning’s emplatment
HSD, the district did not employ anyone with the title of curriculum coordinator, a gosftat
the Arkansas Department of Education does not require school districts to maintain.

In early 2011, the HSD released Superintendent Rdgssarfrom his position, and the
school board hired Mr. Wilkins as the new superintendent. On April 16, 2011, Mr. Manning
received a letter that formally notified him of Mr. Wilkins’s recommendation tira school
board, pursuant to a distdatide reduction in force, ofRIF,” eliminate the position of
curriculum coordinator. This letter also notified Mr. Manning of his right to récué®aring
with the school board. Mr. Manning requested such a hearing, which was held on May 10, 2011.
The school board followed MWilkins’'s recommendation and eliminated the curriculum
coordinator position.

Pursuant to the district’s policy regarding reduction in force acti@iHSD offeredto
Mr. Manning a teaching position as a fifth and sixth grade social studies andesteaher.

Mr. Manning received this offdoy letteron July 7, 201. According tothe HSD policy, Mr.
Manning, like other employees, had 10 days to accept or reject the offer of emmioydmeJuly

25, thenprincipal Gheric Bruce emailed Mklannng about the outstanding offer and requested
that Mr. Manning sign and return the offer on July 26, 2Gdlaccept the position. Mr.
Manning replied that he was out of town and would not be back until July 27, 201 Bruce

then allowed Mr. Manning uih July 27, 2011,to return an executed contract. Although Mr.



Manning claims that he verbally accepted the position, he never returned actigtredt tahe
HSD.

In October 2011, Mr. Bruce resigned from his position ascypah atthe HSD. The
HSD appointed Sheryl Owens as the interim principal and formally opened and publicized the
position the following school yearThe HSD formed a hiring committeeonsisting of both
Caucasiarand AfricanAmerican member search for a replacemgmincipal Along with 15
other individuals, MrManning applied for the position of principal. The committee interviewed
several applicants, including Mr. Manning, but ultimately selected Claremtgb8gay to fill the
position. In February 2012, Mr. Mannindefil a claim with the EEOC alleging thidte HSD
racially discriminated against him by eliminating his position of curriculum coatar, not
offering him the position of superintendent or principal, and requiring him to return thraatont
for the teachig position by the specified date. The EEOC dismissed Mr. Manning’s claims.

On September 3, 2013, Mr. Manning joined this suit as a plainféft his individual
complaint, Mr. Manning alleges violatisf his civil rights under 42 U.S.C. 8§ 198Be Dwe
Process and Equal Protection Clauses of the Fourteenth Amendment to the Usiiésd St
Constitution Title VII, andthe ACRA

C. Dovie Wolf

Ms. Wolf has not filed a statement of disputed facts or otherwise responithedsD’s
statement of undisputed matgrfacts related to her claims. The Court deems admitted all
factual allegations ithe HSD’s statement ofindisputedmaterial fact not controverted by Ms.
Wolf. See Robinsqry53 F.3d at 754-55.

Ms. Wolf worked as a registered nurse (“RN”) tbe HSD from 2001 to 2011. In 2001,
Ms. Wolf servedhe HSD as a pattime RN on an aseeded basis whenever the school’s-full

time nurse, Carolyn Williams, who is a licensed practical nurse (“LPN’3,alsgent from work.
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The HSD has not employed any other nurses since Ms. Wolf began working there in 2001. For
the 20162011 school year, Ms. Williams, as an LPN, received an annual salary of $26,433, and
Ms. Wolf, an RN, received an annual salary of $39,744.

In May 2011, Jimmy Wilkins recommended to the schmmdrd that the district remove
the RN position. The HSD states that Mr. Wilkins made this recommendation pursuant to the
districtwide reduction in force. Upon making this recommendation, Mr. Wilkins gave riotice
Ms. Wolf of the decision to eliminateer position. Ms. Wolf then requested a hearing before the
school board, which was held May 5, 2011.

At the hearing, Ms. Wolf had the opportunity to present evidence othatySD should
not eliminate her position. Ms. Wolf told the school board thatHSD was required by
Arkansas law to employ a fufime RN and thereforethat the HSD could not eliminate her
nursing position. Ms. Wolf did not mention discrimination at this hearing. After Wislf
spoke to the school board, Mr. Wilkins stated that he had spoken with the Arkansas Department
of Education, which informed him thdte HSD was not required to employ a ftilne RN. The
school board, comprised of botBaucasian andAfrican-American members, unanimously
approved the decision to eliminate the RN positidine HSD states that this approval was a
costsaving measure for the district.

On May 4, 2011, Ms. Wolf wrote a letter to the EEOC alleging revesse
discrimination. In the letter, Ms. Wolf stated that she thotightHSD’s decision to eliminate
her position was contrary to Arkansas law and that the decision was discriminatoApri09,
2012, the Department of Justice sent a letter notifying Ms. Wolf of her right to sueTitieer
VII. Ms. Wolf joined this suit on July 5, 2012. Ms. Wolf alleges ttieg HSD racially

discriminated against her in violation of her civil righaad the Due Process and Equal



Protection Clauses of the Fourteenth Amendment to the United States ConstikdsiolVolf
also claims thatthe HSD’s removal of her position violated the Arkansas Public School
Employee Fair Dismissal Aeind constituted a breach of her contract with the HSD.

. Standard For Analyzing A Motion For Summary Judgment

Summary judgment is proper if the evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genuine issue of material fact ahe thefiendant
is entitled to entry of judgment as a matter of law. Fed. R. Civ6;FC&otex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause aleasona
jury to return a verdict for either partyiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a faeludispute is insufficient alone to bar summary judgment; rather,
the dispute must be outcome determinative under the prevailing lelldway v. Pigman884
F.2d 365, 366 (8th Cir. 1989). However, parties opposing a summary judgment motion may not
restmerely upon the allegations in their pleadin@aiford v. Tremayner47 F.2d 445, 447 (8th
Cir. 1984). The initial burden is on the moving party to demonstrate the absence of a genuine
issue of material factCelotex Corp.477 U.S. at 323. The burd#éren shifts to the nonmoving
party to establish that there is a genuine issue to be determined aPtudential Ins. Co. v.
Hinkel, 121 F.3d 364, 366 (8th Cir. 2008). “The evidence of themowant is to be believed,
and all justifiable inferences are to be drawn in his favémterson v. Liberty Lobby, Inet77
U.S. 242, 255 (1986).

[11.  ClaimsBrought By Phyllis Langford

Ms. Langford filed this action on May 4, 2012, alleging a “violation of [her] cigihts
(racial discrimination), violationsfofederal due process and equal protection, the Arkansas

Teacher Fair Dismissal Act, and breach of contract” (Dkt. No. 1, at 2).



At the outset, the Court addresses Ms. Langford’s affidgandther status as an employee
of the HSD(Dkt. No. 112, at 8). Specifically, the Court must determine if Ms. Langford had a
valid contract with the HSD for the 202D12 school year. Ms. Langford had not been
employed for three successive years with the HSD at the time of these ellatsfore, under
the Teacher FaDismissal Act, Ms. Langford qualified as a probationary teadeing 2010
2011.

By letter sent to her on April 11, 2011, Ms. Langford received notice thmHSD
Superintendent Mr. Wilkins that her 2010-2011 contract would not be renewed (Dkt. No. 88-2, at
1). The letter informed Ms. Langford that, because of therenewal of her 2012011
contract, she had the right to file a written request for a hearing with the school biband3@i
days after receipt of the notice, citing Ark. Code A8ie-1741509 (d.). She admits she did not
do so.

Also in that April 11, 2011, letter, Mr. Wilkins informed Ms. Langford that he
recommended to the school board thia¢ HSD extend to Ms. Langford a contract for
employment as school counselor in the 20012 school yearld.). Ms. Langford received a
copy of her proposed new contract with the HSD for the ZmIP school year on May 17,
2011. Mr. Wilkins instructed Ms. Langford that she needed to return the contract 3dtdays
(Dkt. No 90,1 15; Dkt. No. 884, at 16). In heraffidavit, Ms. Langford claims that, at the June
30, 2011, meeting, Mr. Wilkins instructed Ms. Langford to inform him orBduce by the close
of business on July 5, 2011, whether Ms. Langford intended to rettine KSD for the 2014
2012 school yeafld.). Ms. Langford never contends that she returaedexecuted written

contractfor 2011-2012.
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Instead, she maintains that Mr. Wilkirauthorized from her a verbal acceptance of the
contract because she had had a flood in her home that destroyed the contract, amoegsther it
She maintains that, on the morning of July 5, 2011, she told Mr. Bratghe would accept the
offer and say with the HSD (d. at 7). She claimthat Mr. Wilkins informed her later that
afternoon that the school had already hired someone else to serve as school counseor for
2011-2012 school year.

As theHSD points outthe Certified Personnel Policies of the HSD state:

If a teacher who has been offered a contract fails to sign and return such contract

to the superintendent within thirty (30) days after the contract is issued, then the

contract shall be null and void and the position shall be declared vacant. The

superintendent may at his/her discretion extend this time period by a specified

number of days throughritten agreement with the employee.

(Dkt. No. 972, at 2). By Arkansasstatute, “[tjhe personnel policies of all school districts shall

be considered to be incorporated as terms of the licensed personnel contracts and shall be
binding on the licensed personnel and the school district.” Ark. Code Aml178264(a). In

other words, this provision is incorporated into the 22Q12 contract ffered to Ms. Langford

and binds Ms. Langford arileHSD. See Timpani v. Lakeside Sch. Di886 S.W.3d 588, 596

(Ark. Ct. App. 2011).

Traditional contract principles apply to teachers’ employment contraB@rnett v.
Mountain View Sch. Dist374S.W.3d 851(Ark. Ct. App. 2010) The elements of a contract are
offer, acceptance, and consideratidtruitt v. Dickerson Excavation, Inc379 S.W.3d 766, 772
(Ark. Ct. App. 2010). The terms of an offer may condition acceptance of the &ésre.g,
Rounsaville v. Van Zandt Realtors, Ing47 S.W.2d 655, 656 (Ark969).

In this case, as noted above, the HSD offered Ms. Langford employment for the 2011

2012 school year when it provided hen May 17, 2011, a copy of her proposed new contract
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with the HSD for the 20122012 school year This proposed newontract, incorporating the
HSD’s personnel policies, required Ms. Langford to accept the HSD’s offerghyngi and
returning it to the superintendent within 30 days after the offer was issudtbugt the HSD’s
offer and personnel policies allowed the superintendent discretion to extend the [3€riddy
such extension had to be “through written agreement with the employee.” Furthermiurg not
in the policies allows any acdapce other than by signing and returning the proposed contract
or offer to the superintendent. Ms. Langford does not dispute that she failed to sigtuamd re
the HSD’s proposed contract to Mr. Wilkins. Accordingly, Ms. Langford did not achept t
offer according to the offer’'s conditiontherefore, no contract existed between the HSD and Ms.
Langford.

Ms. Langford contends that Mr. Wilkins orally modified the 2@DN2 proposed
contract offered to her by HSD. Ms. Langford argues that Mr. Wilkinsugir conversations
with Ms. Langford, changed the date by which and method through which she could accept the
contract, allowing her to accept the HSD’s offer of employment orallyuiy 5, 2011. Even
accepting Ms. Langford’s allegations as true,drgument is unavailing.

The offer for the 2012012 contract came from the HSD, not Mr. Wilkins, the
superintendent, or Mr. Bruce, the principdleague v. Walnut Ridge Schqd@68 S.W.2d 56, 57
(Ark. 1993) (“We begin our analysis by observing that appellant’s contract was ppidhese,
the school board, not with the principal nor the superintendenltt”}s true that “a political
subdivision, such as a school district, can only act throggigients . . . .'HelenaWest Helena
Sch. Dist. v. Monday204 S.W.3d 514, 51&\(k. 2005). Nonetheless, an agent cannot bind his
principal to a contract with a third person unless the agent acts within the scopauwhbigy

whether expressactual implied, or apparentSee Ark. Poultry Federation Ins. Trust v.
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Lawrence 805 S.W.2d 653 (Ark. Ct. Ap.991);Lovelace v. Dir., Emp’'t Sec. Dep?9 S.W.3d
400, 402 (Ark. Ct. App. 2002).

“Apparent authority in an agent is such authority as the pah&ipowingly permits the
agent to assume or which he holds the agent out as possedsimgence 805 S.W.2d at 657
58. Apparent authority exists only if the third party, acting as a reasopalofgnt person using
diligence and discretion, views tipeincipal’s conduct as giving the agent authoritid. “Our
law is wellsettled that an agent acting within the apparent scope of his authority, evgin ithou
violation of actual authority, may bind his principal if the one with whom he deals does ot hav
notice of these restrictionsId.

Here,the HSD'’s personnel policies gave Mr. Wilkins the express and actual autbority t
extend the time period by which Ms. Langford could accept the HSD’s proposedctantta
offer only “throughwritten agreement with the employee.” No record evidence stgjtjesd the
HSD’s policies or conduct reasonably suggested to Ms. Langford that Mr. Wilkinshbad t
authority to extendrally, without a written agreemerthe time by which she could accept the
proposed contract. Moreover, nothing in the HSD’s policies or conduct suggeshkésl to
Langford that she could orally, without a written agreemaatept the proposed contract and
offer.

Instead, by virtue of the HSD’s personnel polieiescorporated by statute into Ms.
Langford’s previous contracts with the HSD and the proposed new contract andM#er
Langford had notice that Mr. Wilkins did not have authority to alter the HSD’s proposed new
contract or the terms of its acceptagmeich had to bén writing. Ms. Langford has presented
no evidence showing that Mr. Wilkins had the authority, apparent or otherwise, to bind the HSD

beyond the terms of its proposed new contract and offer of employment to Ms. Lan§&ed.
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Columbia Mut. Cas. Ins. Co. v. Ingraha®96 S.W.2d 903, 905A¢k. 1995) (“Nothing was
presented to show they had the authority, apparent or otherwise, to bind [the pripeymaid
the terms of the form it had provided . . . ."JYherefore, any oral agreement between Ms.
Langford and Mr. Wilkins was ineffective and did not bind the HSD emoemployment
contract with Ms. Langfordor 2011-2012.

For these reasons, because the Certified Personnel Policies of the HSD becamoé a par
the 20112012 proposeashew contracthatthe HSD offered to Ms. Langford and because Ms.
Langford failed to sign and return the proposed new contract within 30 day# aféer issued,
the proposednew contractbecame null and void. The HSD pmesly declaredthe position
vacant. Mr. Wilkins did not extend the-8@y time period foMs. Langfordto sign and return
the proposed new contract throughnaitten agreement with Ms. Langfords expressly called
for by theproposed neveontract andany later oral agreemertetweenMs. Langfordand Mr.
Wilkins, if anyexisted did notalter, vary, or contradict the express written terms optbposed
new contracand offeron this point. With this understanding, the Court will proceesktomine
Ms. Langford’s claims.

A. TitleVIl And Arkansas Civil Rights Act Claims

Ms. Langford brings claims akverse rae discrimination mder Title VII of the Civil
Rights Act ¢ 1964 and the Arkansas Civil Rights A¢tACRA”). HSD contends that Ms.
Langford’'s suit was untimely under Title VII and, therefore, that this Court shgradt
summary judgment in favor the HSD on Ms. Langford’s Title VIl and ACRA claims.

Under Title Vlland the ACRA, once an employee receives notice from the EEOC that it
has dismissed the employee’s discrimination charge, the employee has 90 dhighitoviile

suit. 42 U.S.C. § 20008(f)(1); Ark. Code Ann. 8§ 1423-107 (“Any action based on
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employment discrimination . . . shall be brought . . . ninety (90) daysceipteof a‘Right to
Sué letter or a notice ofDeterminatioh from the [EEOC] . . . .”).“Generally, the ninetgay
filing period begins to run on the day the right to sue letter is received at the oevgtaddress
that a paintiff has provided the EOC.” Hill v. John Chezik Impor{869 F.2d 1122, 1124 (8th
Cir. 1989) (citingSt. Louis v. Alverno Colleg&44 F.2d 1314 (7th Cir.1984)).

When parties dispute the actual ddteat an employee received a rigioksue letter,
courts presume that a plaintiff received her Hghsue letter three days after the EEOC mailed
it. See Baldwin County Welcome Center v. Brodg6 U.S. 147, 148 i (1984). The Court
notes that,n Baldwin County Welcome Center v. Browthe Supreme Court applidéederal
Rule of Civil Procedure6(ejs presumtion to a right to sue letter466 U.S. 147, 148 n. 1
(1984). Rule 6(e) was amended after Baldwin decision,and some courts question whether it
still applies to EEOC mailingsuch as the one at issue heB®e DeFrancesco v. Weir Hazelton,
Inc., 232 F.R.D. 454, 4538 (E.D.Pa.2005) (collecting cases and finding that the majaoity
courts still followBaldwin). This Court determineBaldwin still applies. See alsdMaugh v.
Potter, CaseNo. 406¢cv-00827JCH, 2006 WL 2990499, at *1 (E.D. Mo. Oct. 19, 2006)
Gaither v. Ark. Found. For Med. Car€ase No. 4:1tv-576KGB, 2013 WL 4496439, at *11
(E.D. Ark. Aug. 20, 2013).

Here, the EEOC maileMls. Langford’s rightto-sue letter on January 31, 203@m the
EEOC's Little Rock office to Ms. Langford’s home address in West Memphigan&as. Ms.
Langford did not file her complaint until May 4, 2012, whict®4&days after the EEOC mailed
its letter. Ms. Langford states that “there is no proof as to when she actually receaiveghte

to sue’ letter” (Dkt. No. 111, at 1). Moreover, in Ms. Langford’s affidavit acconmpgnyer
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response to HSD’s motion for summary judgment, she maintains thatastiespecifically say
which day [she] may hawectuallyreceived the ‘right to sue’ letter” (Dkt. No. 111-1).

The documents before the Court indicate that the parties dispute the actual date Ms.
Langford received her righto-sue letter. Thereforehis Court presumes that Ms. Langford
received her letter three days after the EEOC mailed it, which would be FeBr2012. Ms.
Langford filed her complaint in this Court 91 days after February 3, 2012, making her
discrimination claims under Title VAnd the ACRAuntimely. Furthermore, Ms. Langford has
not asked thi€ourt for equitable tolling of Title VII's 9@lay limitatiors period and even if she
had, the Court is not convinced Ms. Langford’s circumstances would call for suoky.téhiee
Baldwin County 466 U.S. at 151 (noting that equitable tolling is appropriate when the plaintiff
has received inadequate notice, a motion to appoint counsel is pending, the court leads the
plaintiff to believe nothing more is required of her, or there is affirmativeonduct by the
defendant). Therefore, the Court finds that Ms. Langford did not file her discriminadiomscl
under Title VII or the ACRA within the required @&y limitatiors periodand grants summary
judgment to HSDas tothose claims Even if this Court were to examine the merits of her
reverse discrimination claim under Title VII or the ACRA, the Court would gramtngary
judgment in favor of defendants for the following reasons.

B. 42 U.S.C. § 1983 And Equal Protection Claims

In emdoyment discriminatiorcasesthe elements ofreequal protection claimnder 42
U.S.C. 8§ 198%re the same as those of Title ¥Hd ACRAdiscrimination clains. SeeWright v.
Rolette County417 F.3d 879, 884-85 (8th Cir. 200Rirhmond v. Bdbf Regents957 F.2d 595,

598 (8th Cir. 1992)tsland v. Buena Vista Respft03 S.W.3d 671, 67%(k. 2003). A plaintiff

in an employment discrimination case may survive a motion for suyjudgment through
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“proof of ‘direct evidence’ of discrimination. . . [or] through thélcDonnell Douglasanalysis,
including sufficient evidence of pretext.Torgerson v. City of Rochesteéd43 F.3d 1031, 1044
(8th Cir. 2011);see alsoMcDonnell Douglas Corpv. Green 411 U.S. 792 (1973). On the
record before the Court, the Court determiids Langford alleges no “direct evidence” of
reversediscriminationand, thereforewill examine her claims under thdcDonnell Douglas
analysis.

The United States Supreme Court’s decisionMoDonnell Douglas Corporation v.
Green 411 U.S. 792 (1973), established the buwslafting framework for analyzing
employment discrimination claims. Under this framework, “a plaintiff first mustbksiaa
prima facie case of discrimination . . . Wilking v. County of Ramse¥53 F.3d 869, 872 (8th
Cir. 1998). To establish prima faciecase of discrimination under Title VII or the Equal
Protection Clause, a plaintiff must show that (1) she is a menbeprotected class; (2) she was
meeting her employer’s legitimate job expectations; (3) she suffered an eadveptoyment
action; and (4) that similarly situated employees outside the protected obasstreated
differently, or stated differently, that there are facts permitting ameinée of discrimination.
Onyiah v. St. Cloud State Unia84 F.3d 711, 716 (8th Cir. 2012anady v. WaMart Stores,
Inc., 440 F.3d 10311034 (8th Cir. 2006). Further, in claims alleging reverse discrimination, the
plaintiff also must establish “that background circumstances support the suspiatothe
defendant is the unusual employer who discriminates against the maj@itffy v. Wolle 123
F.3d 1026, 1036 (8th Cir. 1997).

On the record evidence, taking Ms. Langford’'s allegations as true and consthluing
inferences in her favor, the Court determines Ms. Langford haestadilished arima faciecase

of reverse race discriminatiomMs. Langford was informed of the noanewal of her 2012011
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contract but was offered a contract for the 22012 year. Whewffered aproposed ontract

for the 20132012 year however, Ms. Langford did not timely execute and returnghgtiosed
contract. As a result, she suffered no adveraploymentaction; she was not terminated. For
these reasons, this Court concludes that Ms. Langford was not “replaced” by eanAfri
American male who was less qualified (Dkt. No. 112, at 7). Instead, by the canteact and
because of her failu® accept the HSD’s proposed contract, her position was declared vacant
by the HSD.

Further, on the record before the Court, no reasonable juror could conclude that Ms.
Langford was a candidate for the counselor position during the Z0MA year. Ms. Langford
neither formally applied for the 2042012 position nor made “every reasonable attempt to
convey [her] interest in the job.E.E.O.C. v. Audrain Health Care, In@56 F.3d 1083, 1087-89
(8th Cir. 2014). Not only did Ms. Langford fail to accept timely the HSD’s proposed cantrac
but she also continually expressed doubt about whether she wanted to return for 8812011
school year. Therefore, the Court finds that Ms. Langford has failed toiglstaptima facie
case of discrimination againe HSD.

Even if Ms. Langford could establish mima facie case, the HSD has articulated a
legitimate, nondiscriminatory reason for discharging Ms. Langford. lardents filed with the
EEOC and in the record evidence before the Court, the HSD takes the position.thahisrd
was toldthat another person had been hired as thg2kcounselor because she failed to return
timely her contract (Dkt. Nos. 90, 1 29;-83at 32). The HSD contends that it hired someone
else “for the K12 counselor position only after Langford expressed continual doubt about
whether she wanted to return at all for the 2@21school year, [and] failed to timely execute

and return the contract offered to her” (Dkt. No. 89, at 12).
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The Court finds thatMs. Langfordhas presented nmecord evidencehat showsthe
HSD'’s stated reason for terminating her employment was a pretext anddbdahotivatedhe
HSD'’s decision. “To prove pretext, a plaintiff must both discredit an employsséstad reason
for terminationand show that the circumstances permit drawing thgoreable inference that the
red reason for terminating the plaintiff was her rac@wymon v. Wells Fargo & C0462 F.3d
925, 935 (8th Cir. 2006).

Ms. Langford has presented no evidence of other employees at the HSD who were
involved in or accused of similaloroduct—expressing continual doubt about returninghe
HSD or failing to execute and retutimely a contract tothe HSD. She has presented no
evidence that the HSD treated her differently than similarly situated Africaneridéan
employees.Ms. Langford has presented no evidence discredibia¢iSD’s asserted reasdor
terminating her employmentinstead, Ise relies solely on her sederving affdavit claiming that
she was given until July 5, 2011, to return the contaact the testimonyrom other HSD
employees in another case. The Court determineghisatecord evidenceloes notmeether
burden undeMcDonnell Douglas See Gibson v. AnGreetings Corp.670 F.3d 844, 856 (8th
Cir. 2012) (“When an employer articulates a nondiscriminatory reasonnfgeraployment
action,] the factual inquiry proceeds to a new level of specificitye®; alsaJackson v. UP$543
F.3d 1081, 1088 (8th Cir. 2011) (“A party’s ‘unsupported -seliving allegation[]’ that her
employer’s decision was based on retaliation does not establggmuine issue of material
fact.”); Smith v. Int'l Paper C9.523 F.3d 845, 848 (8th Cir. 2008) (“To establish the existence
of a genuine issue of material faet] plaintiff may not merely point tansupported selierving
allegationsThe plaintiff must substantiate his allegations with sufficient probative e\edéat

would permit a finding in his favor.” (internal quotation marks omijted)
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Accordingly, the Court grants summary judgmentit®HSD on Ms. Langford’s claims
of discrimination under§ 1983 and the Equal Protection Clause of the United States
Constitution. Furthermore, because the Court evaluates Ms. Langford’s Titend/IACRA
claims under the same standard as her § 198@igléor these same reasotiee Courtwould
grant summary judgment to the HSD toMs. Langford’s Title VIl and ACRA claimgven if
those claims were not tirdearred.

C. Due Process Claims

Ms. Langford claims that the HSD terminated her employment withaumiding her due
process of law. It is not clear to the Court whether Ms. Langford assdrssastive or
procedural due process claims. Nonetheless, the Court determines thanlyferd’a claims
fail under both portions of the Due Process Clause.

“The substantive component of the ‘Due Process Clause specially protects those
fundamental rights and liberties which are, objectively, deeply rooted in th@nigatiistory and
tradition, and implicit in the concept of ordered liberty, such that neither libertystice would
exist if they were sacrificed.”Singleton v. Cecil176 F.3d 419, 425 (8th Cir. 199@uoting
Washington v. Glucksberg§21 U.S. 702, 720-21 (1997)). To maintain a substantive due process
claim, a plaintiff must either showvéolation of such a fundamental righd,, or show that state
officials have arbitrarily and oppressively interfered with “a constitutipmaotected property
interest” in a way that “shocks the consciencbldvotny v. Tripp County, S.[0664 F.3d 113,

1178 (8th Cir. 2011) (internal quotation marks omittsge also Myers v. Scott Cnt§68 F.2d
1019 (8th Cir. 1989) (“[T]he theory of substantive due process is properly reserved for truly
egregious and extraordinary cases ....”). The Supreme Cowstdlaamys been reluctant to

expand the concept of substantive due process because guideposts for responsible
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decisionmaking in this unchartered area are scarce andeoped.” Collins v. City of Harker
Heights 503 U.S. 115, 125 (1992).

This Court refuses to expand the concept of substantive due proaedsde the claims
presented by Ms. Langford. Ms. Langford had no constitutionally protected progerest for
the 20112012 year, as explained below. Further, Ms. Langford has made no arguateéhéeth
HSD interfered with her fundamental rights, and she has presented no eglkewosy thathe
HSD abused its power in a way that shocks the conscie@teWhite v. Smith696 F.3d 740,
75758 (8th Cir. 2012) (“Only the most severe violationsrafividual rights that result from the
brutal and inhumane abuse of official power’ rise to this level.” (internal tiowtanarks
omitted)). To the extent she raises substantive due process claims, this Court grangysum
judgment in favor of HSD on tlse claims.

To show a violation oproceduraldue process, a plaintiff must prove (1) that she has an
interest protected by the due process clause and (2) that she did not receivie gateqedures.
Clark v. Kansas CityMo. Sch Dist.,, 375 F.3d 698, 701 (8th Cir. 2004). First, “property
interests protected by the Due Process Clause are not created by shieut@on but rather by
independent sources such as state law, municipal ordinance, or contract Singléton 176
F.3dat421-22 To establish a property interest, Ms. Langford “must provide evidence that she
had a reasonable and legitimate expectation of continued employment. Herisilgadt
unilateral expectatiothat she had legitimate claim of entitlemeid continué her employment
with the HSD isinsufficient. Howard v. Columbia PulSch Dist., 363 F.3d 797, 803 (8th Cir.
2004)(internal quotation marks omitted)

Ms. Langford does not base h@oceduraldue process claim on the nonrenewal of her

20102011 contract. Instead, she focuses her claim on the-ZIMA proposesew contract.
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The HSD argues that Ms. Langford did not have a reasonable expectation of continued
employmentduring the 20122012 year The HSD contends that she did not sign and return her
written contractfor that yearand, therefore, did not accept the HSD’s offer of employment for
the 20112012 school year. Ms. Langford claims that Mr. Wilkins expressly allowed her more
time to retirn her contract and instructed her to infdvim Bruceor him by the close of business
on July 5, 2011, of her intentions to return for the new school y&gain, Ms. Langford claims
that she informed Mr. Bruce of her intent to return the morning of July 5, 2011, anthdiske
accepted the HSD'’s offer of employment according to Mr. Wilkins’s termsdiggsissed above,
Ms. Langford did not accepimely and in writingthe HSD’s offer of employment and, thus, did
not have a contract with the HSD to work for the 2@012 year.Ms. Langford was no longer
an employeef the HSD. Accordingly, Ms. Langford did not hawereasonable and legitimate
expectation of continued employmeat the 20112012 yearand her due process claims fail as
a matte of law. See, e.g.Seal v. Pryor504 F.Supp. 599, 603 (E.D. Ark. 1980) (“Admittedly,
there was no contract of employment. The evidence is totally devoid of amly chegplied
promise of continued employment.” (internal quotes omittedjhe Court gants summary
judgment to the HSIAs toMs. Langford’sprocedural due process claims.
D. Arkansas Teacher Fair Dismissal Act Claims

Ms. Langfordclaims thatthe HSD’s termination of her employment violated her rights
under theArkansas Teacher Fair Dismisgatt (“ATFDA”) (Dkt. No. 58, at 4). The ATFDA
requires school districts to abide by certain proceduesinot renewing a teacher’s contract or
in dismissinga teacherfrom employment. SeeArk. Code Ann. 88 67-1501,et seq. For
example, the ATFDA states that “[a] teacher may be terminated only during theftemy

contract . . . for incompetent performance . . . or other just and reasonable cause.” Ark. Code
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Ann. 8 617-1507(a). The ATFDA also provides certain notice requirements when a
superintedent of a school district recommends termination of an employee. Ark. Code Ann. §
6-171507(c). Further, “[a] teacher who receives a notice of recommended téomioat
nonrenewal may file a written request with the board of directors of the sdistrait for a
hearing.” Ark. Code Ann. 8 6-17-1509(a).

The HSD’s motion for summaryudgment states thahe HSD “is entitled to summary
judgment on Langford’s ATFAclaim] because, as a probationary teacher, Langford is not
entitled to prosecute a claim under the AT[Sic] and because Langford never requested an
employment hearing before the school board” (Dkt. No.J88]). In Ms. Langford’s response
to the HSD’s motionfor summary judgment, she “admits the allegations contained in paragraph
11 of the motion [filed by HSD]” (Dkt. No. 11%] 11). Yet Ms. Langford’s response reasserts
that she “had good cause to waive her right to a heafiDigf. No. 12, at 5). Further, Ms.
Langford continues to argue thithe HSD violated her due process rights, which would include
her rights, if any, to notice and an opportunity to be heard according to the ATFDA. fTiBus, i
unclear to this Court the extent to which Ms. Langford continues to assert clainrsthmde
ATFDA.

Ms. Langford appears to admit that she is a “probationary teacher” under E2AAT
Statusas a probationary teachpreventsMs. Langford from assertingrocedural protections
under the ATFDA as a result ife HSD’s nonrenewal of her 2010-2011 employment contract.

Nevertheless, Ms. Langford asserts a breach of contract claim abairs§D for 201%

2012 arguing that “the superintendent altered the statutory scheme of returningtes wr
contract within 30days, and then breached the contract once the offer had been made by the

District and accepted by Plaintiff” (Dkt. No. 112, at G)he ATFDA creates a right to a hearing
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for probationary teachers who are terminatdglogers v. Masenv88 F.2d 1288, 129®th Cir.
1985) (noting that “the Arkansas Supreme Court specifically ruled that ‘thealegishtent was
to create a right to a hearing by probationary teachers for termination totdr nenewal™
(quoting Allred v. Little Rock SchDist., 625 S.W.2d 487, 489A(k. 1981))). However, as
discussed above, Ms. Langford was not terminated for-2012. Instead, she did not accept
timely or in writingthe HSD’s offer of employmeraind, therefore, had no contract with the HSD
for the 2011-2012year Accordingly, Ms. Langford was neither an employee of the HSD nor
terminated by the HSIbr 20112012 Thus, Ms. Langford has rdaim under the ATFDAas a
result of the allegations regarding the 2012 offer of employment. For these reasdhs,
Courtgrants summary judgment to the H&®to Ms. Langford’s ATFDAlaims.
E. Breach Of Contract Claim

Under Arkansas law, “a person may be liable for breach of contract if thglainimg
party can prove the existence of an agreement, breach of the agreemdersulting damagés.
Greenwood Sch. Dist. v. Leona@B5 S.W.3d 284, 288 (Ark. Ct. Apg008) The HSD argues
thatMs. Langford’s breach of contrackaim should be dismissed because Ms. Langford did not
attempt to accept theopition of counselor until after the 202012 school year had begun and
after theHSD hadalready filled the position with another persarhe HSD argues that, because
Ms. Langford did notimely return a signed copy of the 262012 proposedontractthat she
received in May of 2011, she did not accept this proposed contract. In her attached, d¥fgla
Langford contends thd&Mr. Wilkins authorized a verbal acceptance from me, as long as | told
either he or Mr. Gheric Bruce by the end of the day on July 5th” (Dkt. No. 112, at 7).

Again, Ms. Langford did not accepiely or in writingthe HSD’s offer of employment

for the 20112012 school year, and Mr. Wilkins lacked authority to alter the conditions of
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acceptance aset forth in the HSD’s proposedwritten contract given to Ms. Langford
Therefore, Ms. Langford did not have an agreement with the HSD for employmenrg the
20112012 year, and her claim of breach of contract fails as a matter of law. ThegGutgt
summary judgment to the HSA3 toMs. Langford’s breach of contract claim.

V. ClaimsBrought By Michael Manning

Mr. Manning allegesa violation of his civil rights unded2 U.S.C. § 1983the Due
Process and Equal Protection Clauses of the Fourteenth dimeenh to the United States
Constitution, Title VII, andhe ACRA.

The HSD argues that Mr. Manning did not timely file with the EEOC rbigerse race
discrimination claims based upon the elimination of the curriculum coordinatoiopaaitdthe
HSD's failure to hire him as superintendent and as an elementary tegatmardingly,the HSD
contends that these claims are barred uidkr VIl andthe ACRA Mr. Manning states that he
“agrees that his complaints which arose prior to August 13,,2@bhrdingthe District’'s (1)
having done away with the curriculum coordinator’'s position; (2) failure to appoint him as
interim superintendent, and (3) failure to hire him as an elementary teaclemnetetimely
presented to the EEOC, and so no argument will be offered on those issues” (Dkt. ND11L15, a
Because Mr. Manning admits that these claims were untimely, the Court grartkSD’s
motion for summary judgment as kr. Manning’s Title VII and ACRAclaimsbased on thes
factual allegabtns.

Mr. Manning'’s only remaining claisarethatthe HSD racially discriminated against Mr.
Manning by not hiring him for the position of principal, thereby violating 8 1983, the Due
Process and Equal Protection Claygate VII, and the ACRA The HSD contendthat Mr.

Manning’'s complaint did not allege a due process or equal protection claim as toutteetda
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hire him as principal (Dkt. Nos. 98, at 8; 125, at 5, 7); regardless, all of Mr. M&clagns
against the HSD for failingo hire him as principal fail.For the following reasons, the Court
grantstheHSD’s motion for summary judgment as to Mr. Manning’s ckaagainst thedSD for
failing to hire him as pnicipal.
A. 42 U.S.C. § 1983, Equal Protection, And Discrimination Claims

As noted above, in employment discrimination cases, the elements of an equal protection
claim under § 1983 are the same as those of Title VIl and ACRA discrionnelaims. See
Richnond 957 F.2d at 598. The HSD asserts that Mr. Manning has failed to support his
allegations with any direct evidence of reverse race discrimination. Fudtggrthe HSD
argues that Mr. Manning cannot establish that the HSD’s reason formrgjétti Manning’s
application was a pretext to hide discriminatory intent. As Ms. Langford did,Mdnning
pointsto his own affidavit submitted in this case dndestimony of former HSD employees in
other cases that Mr. Manning claims show that the HSD school board membges ma
discriminatory statements against other Caucasian employees. One pHug teltimony
appears to be from Mr. Bruce and includes Mr.d®sistatement that Ms. Owens purportedly
told him “they wouldn’t hire Mr. Manning because he was white” (Dkt. No. 116, at Based
on his affidavit andthe testimony from another case, Mr. Manning “is satisfied that he has
presented arima faciecas of race discrimination under ticDonnelltest” (Dkt. No. 116, at
4).

A plaintiff in an employment discrimination case may survive a motion for summary
judgment through “proof of ‘direct evidence’ of discrimination . . . . [or] througiM&Bonnell
Douglasanalysis, including sufficient evidence of pretext.drgerson 643 F.3d at 1044. Here,

most of the excerpts of deposition and trial testimony presented by Mr. Manning do not involve
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Mr. Manning’s claims of reverse race discrimination or the HSD’s hiring ofaapmncipal. At
most, these excerpts are evidence that the HSD school board made discrinsiadongnts in
conjunction with adverse employment decisions against employees other than Mr. gylannin
Furthermoregven the ongage excerpt that references Mr. Manning is uncl@&is onepage
excerptdoes not indicatéo whom“they” refersand provides no context for what time period or
position was being discussedThis excerpt is mehg hearsay evidencguggestinghat at least
Ms. Owens believed someone might not have hired Mr. Marfaimgpme position at some time
due to his raceThe Court determines that, even construing the record evidence in hisMavor,
Manning has presented no direct evidetiad his race caused or motivated the HSD’s decision
not to hire him as principalld.

To establish g@rima faciecase of discrimination, a plaintiff must show that (1) that he is
a member of a protected clag®) that he was qualified for the relevant position, (3) that there
was an adverse employment action, and (4) that some evidence of record suppaoitsetnes
of improper motivation.Hannoon v. Fawn Eng’'g Corp324 F.3d 1041, 1046 (8th Cir. 2003).
Further, in claims alleging reverse discrimination, the plaintiff also must estalihst *
background circumstances support the suspicion that the defendant is the unusual evhployer
discriminates against the majority.Duffy, 123 F.3d at 1036. Aftea plaintiff shows grima
facie case of discrimination, a defendant has the burden of production “to articulaitnaakeg
non-<discriminatory reason for the adverse employment actibtahinoon 324 F.3d at 10461f
the defendant satisfies this step, the burden returns to the plaintiff, who must “protleetha
defendant[’s] proffered reason is raised merely as a pretext for disatiomri Id. In its
analysis, this Court mayypass analysis of thprima faciecase where the facts permit easy

dispostion under a later stage of tMcDonnell Douglagest. Id.
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The HSD states that it “did not hire Manning because it selected Clarence Sgulsber
whom it considered to be the most qualified applicant, for the principal position” (Dkt. No. 98, at
18). InMr. Manning’s deposition, counsel for the HSD asked him what evidence he had of
racial bias in the district’s hiring for the principal position. Mr. Manning respond@they
hired two administrators, two principals, and both were black, two out of two” (Dkt. Nb. &7
35). When asked if there was any other evidence, Mr. Manning replied, “I'mh&ueeis, but |
cannot think of anything right now” (Dkt. No. 94 at 35). Mr. Manning has presented no
record evidence to this Court that shows the H3iDfered reason for hiring Mr. Saulsberry
instead of Mr. Manning as principal for the 2€A@13 school year is a pretext for
discrimination. Mr. Manning has presented no record evidence and made no arguragngs ref
Mr. Saulsberry’s qualifications for the position. Therefore, on the record evidefore bee
Court and drawing all reasonable inferences in favor of Mr. Manning, the Cours dghant
HSD’s motion for summary judgment as to Mr. Manning’s equal protection and reeeese r
discrimination chims concerning the HSD’s hiring of Mr. Saulsberry.

In his response to the HSD’s motion for summary judgment, Mr. Manning also purports
to claim that the HSD discriminated against him when the district chose Sheryl @svéms
interim principal for the @112012 school year. Mr. Manning’s affidavit attached to his
response states that Ms. Owens was not qualified for the position of intekhrpKncipal. Mr.
Manning states that “to become a principal, [Ms. Owens] had to apply to the Board afi&@uuc
for a waiver, which can only occur on the applicant’'s promise that she complete wauksto
qualify for the certificate, as she is not listed as qualified for thée gfincipal’s certification”

(Dkt. No. 116, at 6). Moreover, Mr. Manning claims that Ms. Owens “should not have been

granted a waiver, because she had+ad promised-completed the hours necessary to qualify
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her for the K6 principal’s job” (Dkt. No. 116, at 6). Mr. Manning also states that “[t|he Board,
to hire Owens, had to state that no one else was available. That, of course, wassihtnas,
certified and available for both jobs” (Dkt. No. 116, at 6).

For its reasons in hiring Ms. Owens, the HSD states in its reply thattibel$oard had
“to hurriedly fill such an important role on an interim basis” and looked “to someonedamili
with the District and experienced with the position to be filled” (Dkt. No. 125, at 4). As
evidence of Ms. Owens’s experience, the HSD points to testimony from Mr. Bracgrevious
trial, which Mr. Manning attached as an exhibit to his response. In this testimony, Mr. Bruce
stated that “[tlhere were two principals before | got there. One was elemeantdrpne was
high school” (Dkt. No. 116, at 13). Further, Mr. Bruce stated that “[Ms. Oweas]pnncipal
before | got there” and that “her certification was high school” (Dkt. No. 116, at 13). Sbe H
also states that “Manning had no experience serving as a principal within thet(iBkt. No.

125, at 4).

The Court finds that Mr. Manning has presented no evidence discrediting or refuting the
HSD’s proffered reason for hiring Ms. Owenthe immediate need to fill the position in an
interim manner and Ms. Owens’s experience as a high school principal forSibe HAr.
Manning has presented no evidence that these reasons were false or that race was tloe reaso
hiring Ms. Owens as the interim principal instead of Mr. Manning. Rather, MnnMg’s
exhibit to his response confirms that Ms. Owens had experanaenhigh school principal at the
HSD (Dkt. No. 116, at 14). Furthermore, Mr. Manning does not dispute the fact that, months
prior to Ms. Owens becoming the interim principal, the HSD offered Mr. Manniegching

position, which he declined. The Cowbncludes that Mr. Manning has failed to present
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evidence that would create a genuine issue of material fact on whether the HS@segro
reason for hiring Ms. Owens was pretextual.

Mr. Manning has not met his burden to show that the HSD’s geadf reasorwas
pretext Gibson 670 F.3d at 856 (“When an employer articulates a nondiscriminatory reason for
an [employment action,] the factual inquiry proceeds to a new level of spgcificitMr.
Manning cannot avoid summary judgment by pointing to unsupported allegations in his self
serving affidavit. See, e.g.Jackson 643 F.3d at 1088 (“A party’s ‘unsupported ssdfving
allegation[]’ that her employer’s decision was based on retalidib@s not establish a genuine
issue of materialact.””); Smith 523 F.3d at 848 (“To establish the existence of a genuine issue
of material fact[a] plaintiff may not merely point to unsupported ssdfving allegationsThe
plaintiff ‘must substantiatais allegations with sufficient probative evidence that would permit a
finding in his favor: (internal quotation marks omitted)). Therefore, the Court grants the HSD’s
motion for summary judgment as to Mr. Manning'’s reverse race discrimirciions.

B. Due Process Claims

Mr. Manningalso contends thathe HSD'’s failure to hire him as principal violated the
Due Process Clause of the Fourteenth Amendment to the United States Constitusomot It
clear to the Court whether Mr. Manning asserts substantive or procedergrocess claims
Mr. Manning’s claims fail under both portion§the Due Process Clause.

For the reasons explained below, Mr. Manning did not have a protected property interest
in the principal position. Further, this Court refuses to expand the concept of substimsti
process to include the claims presentedvisy Manning. Mr. Manning has made no argument
thatthe HSD interfered with his fundamental rights, and he has presented no evsthendag

thatthe HSD abused its power in a way that shocks the conscie@téwhite 696 F.3dat 757-
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58. TheHSD formed a hiring committee to fill the position of principal and interviewedrakeve
candidates for the position, including Mr. Manning. Nothing in the recahddtes that this
action was arbitrary or capricious, much less conscience shocking, egregiousgadaary.

The Court will next examine whethgre HSD's failure to hireMir. Manningas principal
violated his procedural due process righiBo pursuesuch a claim, a plaintiff must provide
evidence of a reasonable and legitimate expectation of employHemtard 363 F.3d at 803.

A plaintiff's subjective and unilateral expectation is insufficiefd. In this case, Mr. Manning
never acquired the position of principal; iever received@n interest in this positiothrough a
contract or any other meangee Mulvenon v. Greenwqag43 F.3d 653, 657 (8th Cir. 2011)
(“Whether the employee had a legitimate claim of entitlement . . . depends on statel |dve
terms of his employment;"Holloway v. Reeve77 F.3d 1035, 1038 (8th Cir. 2002) (finding
that an employee’s claim of entitlement must be “sufficiently certain so as tanarnmw a
constitutionally protected property interestBgichanan v. Lite Rock School District of Pulaski
Co., Ark, 84 F.3d 1035, 1038 8 Cir. 1996)(holding that a claimant must demonstrate that
there were “rules or mutually explicit understandings that support [hén) ofaentitiement” to
her position or benefit) Mr. Manning’s desire for this position was nothing more than a
unilateral expectation of employment witte HSD. SeeHoward 363 F.3d at 803Because Mr.
Manning had no protected property interest in the principal position, the Court th@rtSD
summary judgmerds toMr. Manning’s proceduradue process claims, as well

V. Claims Brought By Dovie Wolf

Ms. Wolf alleges thathe HSD racially discriminated against her in violation of her civil
rights and the Due Process and Equal Protection Clauses of the Fourteenth Amendhgent to t

United States Constitution. Ms. Wolf also claims ttie# HSD’s removal of her position

31



violated the Arkansas Public School Employee HaaringAct and constituted a breach of her
contract withthe HSD.
A. 42 U.S.C. § 1983, Equal Protection, And Discrimination Claims

Although her complaint is unclear, Ms. Wolf appears to assert claims of disatiom
under42 U.S.C. § 1983the Equal Protection Clause, Title VI, and the ACRAhe Court
evaluates these ams underthe same standar&eeWright v. Rolette County417 F.3d 879,
88485 (8th Cir. 2005)Richmond v. B. of Regents957 F.2d 595, 598 (8th Cir. 1992land v.
Buena Vista Resqrii03 S.W.3d 671, 675A¢k. 2003). In this case, the Court finds that Ms.
Wolf has presented no direct evidence of discrimination. As with Ms. Langford and M
Manning's allegations, Ms. Wolf's relianadone on testimony of former HSD employees in
othercases that showbe HSD school board members made discriminatory statements against
otherCaucasiaremployees is insufficientSeeTorgerson 643 F.3d at 1044.

Ms. Wolf also has failed toestablisha prima faciecase ofreverse rag discrimination
herebecause she has presented no facts or proof that would permit an inferertice H&D
eliminated the RN position because of her race. Ms. Wolf asserthe¢tdED’s elimination of
the RN position violates Arkansas law and that this shin$iSD dscriminated against Ms.
Wolf by eliminating that position in favor of keeping the LPN position, which was oatiyyie
Ms. Williams, an AfricarAmerican. Yet Ms. Wolf does not dispute that Ms. Williams’s salary
was significantly less than Ms. Wolf's salama fact that is consistent withe HSD’s stated
reason for removing the RN position. EvethéHSD’s elimination of the RN position violated
Arkansas law, this is natloneproof of racial discriminatioor evidence of pretextSee Edmund
v. MidAmercan Energy Cq.299 F.3d 679, 6886 (8th Cir. 2002) (“Employers are free to make

employment decisions based upon mistaken evaluations, personal conflictsnbetwyseyees,
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or even unsound business practices:[EEJmploymentdiscimination laws have neested in the
federal courts the authority to sit as supersonnel departments reviewing the wisdom or
fairness of the business judgments made by employétatson v. McDonnell Douglas Cotp.
63 F.3d 771, 781 (8th Cir. 1995).

Assuming for the purposeof resolvingthis motiononly that Ms. Wolf could present a
prima faciecase of discrimination, she has presented no admissible evidence showithg that
HSD'’s stated reasarfor eliminating the RN positiomere pretextual. The HSD states that its
reasons for eliminating the RN position were to save costs and to act in aceowddnds
reduction in force plans. Ms. Wolf has presented her own affidavit in which she claims tha
“Wilkins’ [sic] decision, according to him, was not based on financial reasons” (Dkt. No. 114, at
6). Yet Ms. Wolf has presented no record evidence to supp@rtallegation oto support her
contentiorthat race was threal motivation behinthe HSD’s decision. Ms. Wolf's unsupported
and generalizedllegations about the motivations for Mr. Wilkins’s decistgoresumably to
recommend to the HSEhat it remowe the RN positior—doesnot reflect directly on the HSD
Boards ultimate reasons for removing the position. Moreover, Ms. Wolf's letter to theCEEO
states that she “was recently told by the District that [she] would not be emhpieye school
year, due to RIF (reduction in force)” (Dkt. No. ). This earlier rpresentation by Ms. Wolf
to the EEOCalso appears to contradictthe affidavit she submitted in this case amer
representations in her response to the HSD’s motion for summary judgment tH&O&oard
couldn’t come up with [a reason for her dismissal] at her hearing” (Dkt. No. 114, at 3).

Ms. Wolf has not met her burden to show ttree HSD’s proffered reason was pretext.
Gibson 670 F.3dat 856 (“When an employer articulates a nondiscriminatory reason for an

[employment action,] the factual inquiry proceeds to a new level of specificims. Wolf
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cannotdefeat a motion fasummary judgment bgnly pointing to unsupported allegations irr he
self-serving affidavit. See, e.gJackson 643 F.3d all088 (“A party’s ‘unsupported sedferving
allegation[]’ that her employer’s decision was based on retaliation doestabti€h a genuine
issue of materialact.””); Smith 523 F.3dat 848 (“To establish the existence of a genuine issue
of material fact, ‘[a] plaintiff may not merely point to unsupported-seiiing allegations.” The
plaintiff ‘must substantiate his allegations with sufficient probative evidentevthdd permit a
finding in hisfavor.”™). Therefore, the Court grantise HSD’s motion for summary judgmeas
to Ms. Wolf’s racial discrimination claims.

B. Due Process Claims

Ms. Wolf asserts a claim under the Due Process Clause of the Fourteenth Amendment t
the United States Constiton. It is unclear whether she intends this as a substantive or
procedural due process claim. For the following reasons, this Court determines itiatnher
fail under both portions of the Due Process Clause.

To the extent Ms. Wolf makes a substantivue process claim, that claim fails as she has
neither stated a constitutionally protected property interest nor demedsfiazernment action
that shocks the conscienc&eeNovotny v. Tripp County, S.0664 F.3d 1173, 1178 (8th Cir.
2011).

To establish a violation of procedural due process, a plaintiff must prove (1) thatsshe h
an interest protected by the due process clause and (2) that she did not receivee adequat
procedures.Clark, 375 F.3d at 701. Moreover, a plaintiff must provide evidence of a reasonable
and legitimate expectation of employmerioward 363 F.3d at 803. A plaintiff's subjective
and unilateral expectation is insufficientd. In this case, Ms. Wolf claims that former HSD

Superintendent Ralassartold her it was “safe” for her to buy a house in Hughes, Arkansas,
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and that based on Mr. Nass statement, she purchased a home in Hughes. Ms. Wolf
apparently argues that Mr. Nassar’s statement gave her the expectationnafecbemployment
at the HSD. Yet MsWolf admits that she did not have a contract with the HSD beyond the
20102011 school year. Ms. Wolf's purported expectation does not exceed the subjective and
unilateral expectation that is insufficient to become a constitutionally proteapdrty nterest
her procedural due process claims fail as a resdlbherefore, the Court grants summary
judgment in favor of the HSD as to Ms. Wolf's due process claims.
C. Arkansas Public School Employee Fair Hearing Act Claim

Ms. Wolf also purports to bring@aim under he Arkansas Public School Employee Fair
Hearing Act (“Fair Hearing Act’) This Actstates:

(a) The superintendent of a school district may recommend . . . the nonrenewal of

a full-time nonprobationary employee’s contract provided that hshergives

notice in writing, personally delivered or by letter posted by registeredrbfied

mail to the employee's residence address as reflected in the employeaisglerso

file.

(b) The recommendation of nonrenewal of al-fuhe nonprobationary

employees contract shall be made no later than thirty (30) calendar days prior to

the beginning of the employee’s next contract period.

(c) Such written notice shall include a statement of the reasons for the proposed
termination or nonrenewal.

(d) The notice shall further state that an employee being recommended for
termination or a fultime nonprobationary employee being recommended for
nonrenewal is entitled to a hearing before the school district board of directors
upon request provided th#te request is made in writing to the superintendent
within twentyfive (25) calendar days from receipt of the notice.

Ark. Code Ann. § 6-17-1703.
Furthermore, the Fair Hearing Act requires a school board to conduct a hearing éno few

than five (5) nor more than ten (10) days after the written request has beendrdxeitre

superintendent . . . and . . . shall be public or private at the request of the employee.” Ark. Code
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Ann. 8 617-1705(a). “[T]he General Assembly promulgated the Act to pratencertified
school employeesights to notice and opportunity to be heard by providing a reasonable hearing
procedure when termination or nonrenewal is imminer@rhall v. Cottrell 964 S.W.2d 383,

386 (Ark. 1998) A school district has met its obligats under the Fair Hearing Act by
“substantial compliance” with the add.

The HSD states that Mr. Wilkins sent a letter to Ms. Wolf informing her that inéraco
would not be renewed and notifying her of her right to a hearing before the school board upon
her request. Ms. Wolf requested a private hearing, which was held on May 5, 2011. Ms. Wolf
does not expressly address the Fair Hearing Act in her response to the HSDIis foiot
summary judgment.It is unclear to this Court how she contends fair Hearing Act was
purportedly violated by the HSDMs. Wolf doesallegethat Mr. Wilkins did not give a reason
for her dismissal and that “the Board couldn’t come up with [a reason] either hed@ng”

(Dkt. No. 114, at 3). This allegationmade in response to the HSD’s motion for summary
judgmentis contrary to record evidence before the Court regarding the H&EBlisct-wide
reduction in force as the reason for Ms. Wolf's nonrenewal and the cost savaugsplished by
the HSD'’s elimination of Ms. Wolf's position.

Because MsWolf fails to address her claims under the Fair Hearing Act in her response
to the HSD’s motion for summary judgmend given the record evidence before the Court, the
Court grants summary judgmentthe HSD as tdls. Wolf's claim under the Fair Hearing Act.

D. Breach Of Contract Claim

To state a claim for breach of contract, Ms. Wolf must show &kistence of an

agreement, breach of the agreement, and resulting daim&yesnwood 285 S.W.3dat 288

Here, Ms. Wolf “concede[s] that [she] was not under a contract for th @D1sic] school
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year” (Dkt. No. 114, at 4). Yet Ms. Wolf states that “she had a right texgpectancyf such a
contract” based upon her aforementioned conversation witiNkgsar Ms. Wolf's unilateral
expectancy of a contract does not rise to the level of an enforceable agreethehe HSD.
An oral conversation like the one Ms. Wolf alleges to have occurred is far too ireledinit
enforce under Arkansas contraatv. See Ultracuts Ltd. V. Wallart Stores, In¢.16 S.W.3d
265 (Ark. Ct. App. 2000)aff'd in part, rev'd in part on other ground83 S.W.3d 128 (Ark.
2000). Thus, the Court grants summary judgment to the HSD as to Ms. Wolf's breach of
contract claim.

VI.  Conclusion

For the following reasons, the CograntsHSD’s motion for summary judgment against
Ms. Langford (Dkt. No. 88)grantsHSD’s motion for summary judgment agaiiét. Manning
(Dkt. No. 97); andgrantsHSD’s motion for summary judgment against Ms. Wolf (Dkt. No. 91).
Accordingly, all other pending motions regarding Ms. Langford, Mr. Manning, and Ms!sWolf
case against the HSD are denied as rfidkt. Nos. 123, 128, 130, 132, 135, 137, 142).

SO ORDERED thig1stday ofApril, 2015.

-ﬁush’u/g. MM/
Kristine G. Baker
United States District Judge
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