
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURT
FORȱTHEȱEASTERNȱDISTRICTȱOFȱARKANSAS

SheilaȱReneeȱDixonȱ Plaintiff

CauseȱNo.ȱ3:ȱ12ȬCVȬ207ȬJTK

CarolynȱW.ȱColvin,ȱActingȱCommissioner,ȱ Defendant

SocialȱSecurityȱAdministration

ORDERȱAFFIRMINGȱTHEȱCOMMISSIONER’SȱDECISION

Sheilaȱ ReneeȱDixonȱ seeksȱ judicialȱ reviewȱ ofȱ theȱ denialȱ ofȱ herȱ applicationȱ for

supplementalȱsecurityȱincomeȱ(SSI).ȱȱDixonȱreceivedȱSSIȱasȱaȱchild.ȱȱTheȱrecordȱsuggestsȱshe

receivedȱ SSIȱ dueȱ toȱmentalȱ retardationȱ andȱ attentionȱ deficit/hyperactivityȱ disorder.1ȱ

Dixon’sȱchildȱSSIȱceasedȱwhenȱsheȱturnedȱ18.ȱȱSheȱthenȱsoughtȱadultȱSSI.ȱȱHerȱeffortsȱto

obtainȱadultȱSSIȱ involveȱ twoȱapplications.ȱ ȱTheȱapplicationsȱwereȱ consolidatedȱatȱ the

agencyȱlevel.

Theȱ Commissioner’sȱ decision.ȱ ȱ Afterȱ consideringȱ Dixon’sȱ applications,ȱ the

Commissioner’sȱ ALJȱ determinedȱ thatȱ althoughȱ Dixonȱ aȱ hadȱ severeȱ impairmentȱ —

personalityȱ disorder2ȱ—ȱ sheȱ couldȱ doȱ unskilledȱwork.3ȱ ȱ Becauseȱ aȱ vocationalȱ expert

1SSAȱrecordȱatȱp.ȱ200ȱ(SSAȱchildhoodȱdisabilityȱevaluationȱformȱlistingȱmental

retardationȱandȱADHDȱasȱsymptomsȱforȱinitialȱclaim).

2Id.ȱatȱp.ȱ271.

3Id.ȱatȱp.ȱ273ȱ(determiningȱDixonȱcouldȱworkȱatȱallȱexertionalȱlevels,ȱexceptȱthat
sheȱmustȱworkȱwhereȱinterpersonalȱcontactȱisȱincidentalȱtoȱtheȱworkȱperformed;ȱthe
complexityȱofȱtasksȱisȱlearnedȱbyȱrote,ȱfewȱvariables,ȱlittleȱjudgment;ȱandȱsupervision
requiredȱisȱsimple,ȱdirectȱandȱconcrete).

Dixon v. Social Security Administration Doc. 15

Dockets.Justia.com

http://dockets.justia.com/docket/arkansas/aredce/3:2012cv00207/90895/
http://docs.justia.com/cases/federal/district-courts/arkansas/aredce/3:2012cv00207/90895/15/
http://dockets.justia.com/


identifiedȱworkȱDixonȱcanȱdo,4ȱtheȱALJȱdeterminedȱDixonȱwasȱnotȱdisabledȱunderȱthe

SocialȱSecurityȱAct.5

AfterȱtheȱCommissioner’sȱAppealsȱCouncilȱdeniedȱaȱrequestȱforȱreview,ȱtheȱALJ’s

decisionȱbecameȱaȱfinalȱdecisionȱforȱjudicialȱreview.6ȱȱDixonȱfiledȱthisȱcaseȱtoȱchallengeȱthe

decision.ȱȱInȱreviewingȱtheȱdecision,ȱtheȱcourtȱmustȱdetermineȱwhetherȱsubstantialȱevidence

supportsȱtheȱdecisionȱandȱwhetherȱtheȱALJȱmadeȱaȱlegalȱerror.7

Mentalȱretardation.ȱȱDixon’sȱprimaryȱargumentȱisȱthatȱsheȱmeetsȱlistingȱ12.05C.8ȱ

Thatȱlistingȱappliesȱtoȱmentalȱretardation.ȱȱToȱmeetȱlistingȱ12.05C,ȱDixonȱmustȱsatisfyȱall

4Id.ȱatȱp.ȱ840Ȭ41ȱ(identifyingȱkitchenȱhelper,ȱlaundryȱworker,ȱandȱcafeteria
attendantȱasȱavailableȱjobs).

5Id.ȱatȱp.ȱ278.

6SeeȱAndersonȱv.ȱSullivan,ȱ959ȱF.2dȱ690,ȱ692ȱ(8thȱCir.ȱ1992)ȱ(statingȱthatȱ“theȱSocial
SecurityȱActȱprecludesȱgeneralȱfederalȱsubjectȱmatterȱjurisdictionȱuntilȱadministrative

remediesȱhaveȱbeenȱexhausted”ȱandȱexplainingȱthatȱCommissioner’sȱappealȱprocedure
permitsȱclaimantsȱtoȱappealȱonlyȱfinalȱdecisions).

7Seeȱ42ȱU.S.C.ȱ§ȱ405(g)ȱ(requiringȱdistrictȱcourtȱtoȱdetermineȱwhether

Commissioner’sȱfindingsȱareȱsupportedȱbyȱsubstantialȱevidenceȱandȱwhether

Commissionerȱconformedȱwithȱapplicableȱregulations);ȱLongȱv.ȱChater,ȱ108ȱF.3dȱ185,ȱ187
(8thȱCir.ȱ1997)ȱ(“WeȱwillȱupholdȱtheȱCommissioner’sȱdecisionȱtoȱdenyȱanȱapplicant
disabilityȱbenefitsȱifȱtheȱdecisionȱisȱnotȱbasedȱonȱlegalȱerrorȱandȱifȱthereȱisȱsubstantial
evidenceȱinȱtheȱrecordȱasȱaȱwholeȱtoȱsupportȱtheȱconclusionȱthatȱtheȱclaimantȱwasȱnot
disabled.”).

8Docketȱentryȱ#ȱ13,ȱpp.ȱ11Ȭ18.
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ofȱ specifiedȱ criteria.9ȱ ȱ Relevantȱ here,ȱ meetingȱ theȱ listingȱ requires:ȱ “Aȱ validȱ verbal,

performance,ȱorȱfullȱscaleȱIQȱofȱ60ȱthroughȱ70ȱandȱaȱphysicalȱorȱotherȱmentalȱimpairment

imposingȱanȱadditionalȱandȱsignificantȱworkȬrelatedȱlimitationȱofȱfunction.”10ȱȱDixonȱscored

belowȱ theȱrequiredȱrangeȱduringȱIQȱ testing,11ȱbutȱ theȱALJȱdeterminedȱ theȱscoresȱwere

invalid.12

Becauseȱ noȱ questionȱ existsȱ aboutȱ theȱ presenceȱ ofȱ “aȱ physicalȱ orȱ otherȱmental

impairment,”ȱtheȱquestionȱbeforeȱtheȱcourtȱisȱwhetherȱsubstantialȱevidenceȱsupportsȱthe

determinationȱthatȱDixon’sȱscoresȱwereȱinvalid.13ȱȱSubstantialȱevidenceȱexistsȱifȱaȱreasonable

mindȱwouldȱacceptȱtheȱevidenceȱasȱadequateȱtoȱsupportȱtheȱdetermination.14

Aȱ reasonableȱ mindȱ wouldȱ acceptȱ theȱ opinionsȱ ofȱ theȱ examining/testing

psychologistsȱ asȱ adequateȱ toȱ showȱDixon’sȱ scoresȱwereȱ invalid.ȱ ȱ Theȱ firstȱ examiner

9Johnsonȱv.ȱBarnhart,ȱ390ȱF.3dȱ1067,ȱ1070ȱ(8thȱCir.ȱ2004);ȱSullivanȱv.ȱZebley,ȱ493ȱU.S.
521,ȱ530ȱ(1990).

1020ȱC.F.R.ȱpt.ȱ404,ȱsubpt.ȱP,ȱapp.ȱ1,ȱ§ȱ12.05Cȱ(italicsȱadded).

11SSAȱrecordȱatȱp.ȱ169ȱ(onȱJan.ȱ10,ȱ2007,ȱverbalȱIQ:ȱ57,ȱperformanceȱIQ:ȱ54,ȱfull
scaleȱIQ:ȱ51)ȱ&ȱp.ȱ542ȱ(onȱMayȱ21,ȱ2009:ȱverbalȱIQ:ȱ53,ȱperformanceȱIQ:ȱ54,ȱfullȱscaleȱIQ:
49).

12Id.ȱatȱp.ȱ276ȱ(determiningȱscoresȱwereȱinvalidȱdueȱtoȱmalingering).

13Clarkȱv.ȱApfel,ȱ141ȱF.3dȱ1253,ȱ1255ȱ(8thȱCir.ȱ1998)ȱ(“Forȱpurposesȱofȱourȱreview,

…ȱtheȱquestionȱisȱwhetherȱtheȱdecisionȱtoȱdisregardȱ[IQ]ȱscoresȱasȱunreliableȱis
supportedȱbyȱsubstantialȱevidenceȱonȱtheȱrecordȱasȱaȱwhole.”).

14ȱBrittonȱv.ȱSullivan,ȱ908ȱF.2dȱ328,ȱ330ȱ(8thȱCir.ȱ1990).
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suspectedȱexaggerationȱandȱreportedȱthatȱDixonȱfailedȱtoȱdoȱherȱbestȱonȱIQȱtesting.15ȱȱThe

examinerȱ observedȱ thatȱDixonȱ scoredȱ lowerȱ atȱ ageȱ 18ȱ thanȱ sheȱdidȱ atȱ ageȱ 10.16ȱ ȱThe

examinerȱreportedȱthatȱwhenȱaskedȱhowȱaȱpianoȱandȱaȱdrumȱwereȱalike,ȱDixonȱsaidȱshe

hadȱneverȱheardȱofȱthem,ȱandȱthenȱwentȱonȱtoȱtalkȱaboutȱtrombonesȱindicatingȱsheȱknew

theyȱwereȱmusicalȱinstruments.17ȱȱTheȱfirstȱexaminer’sȱopinionȱindicatesȱtheȱscoresȱwere

invalid.

Theȱsecondȱexaminerȱalsoȱsuspectedȱexaggeration.18ȱȱTheȱexaminerȱreportedȱthat

Dixonȱputȱforthȱveryȱpoorȱeffortȱonȱintellectualȱtesting.19ȱȱHeȱexplainedȱthatȱwhenȱshown

aȱpictureȱofȱaȱ tableȱmissingȱaȱ leg,ȱDixonȱ saidȱ sheȱdidn’tȱknowȱwhatȱaȱ tableȱwas,ȱbut

correctlyȱcitedȱaȱdoorȱknobȱmissingȱfromȱaȱdoor.20ȱȱTheȱexaminerȱconsideredȱtheȱtestȱscores

unreliableȱdueȱtoȱmalingering.21ȱȱTheȱsecondȱexaminer’sȱopinionȱalsoȱindicatesȱtheȱscores

15SSAȱrecordȱatȱpp.ȱ170Ȭ71.

16Seeȱid.ȱatȱp.ȱ149ȱ(IQȱtestȱscoresȱatȱageȱ10,ȱbasicȱreading:ȱ76,ȱmathematics

reasoning:ȱ61,ȱspelling:ȱ71,ȱreadingȱcomprehension:ȱ76,ȱnumericalȱoperations:ȱ76,ȱwritten

expression:ȱ68).

17Id.ȱatȱp.ȱ170.

18Id.ȱatȱp.ȱ544ȱ(characterizingȱDixon’sȱpresentationȱasȱ“contrivedȱand
exaggerated”).

19Id.ȱatȱp.ȱ542.

20Id.ȱȱTheȱALJȱaskedȱDixonȱifȱsheȱknewȱwhatȱaȱtableȱis;ȱDixonȱrespondedȱ“yes.”ȱ
Id.ȱatȱp.ȱ838.

21Id.ȱatȱpp.ȱ543Ȭ44.
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wereȱinvalid.

Theȱexaminers’ȱopinionsȱservedȱasȱanȱadequateȱbasisȱforȱrejectingȱtheȱtestȱscores.22ȱ

ȱWithoutȱvalidȱ scores,ȱDixonȱdidȱnotȱmeetȱ listingȱ12.05C.ȱ ȱAlthoughȱaȱperson’sȱ IQȱ is

presumedȱstableȱoverȱtime,23ȱDixon’sȱscoresȱwereȱlowerȱthanȱherȱscoresȱasȱaȱchild.ȱȱDixon

underminedȱtheȱpresumptionȱbyȱfailingȱtoȱdoȱherȱbestȱduringȱIQȱtesting,24ȱexaggeratingȱher

limitations,25ȱandȱmakingȱinconsistentȱstatements.26ȱȱTheȱALJȱdidȱnotȱerr.

22AccordȱClayȱv.ȱBarnhart,ȱ417ȱF.3dȱ922,ȱ931ȱ(8thȱCir.ȱ2005)ȱ(explainingȱthatȱa
sufficientȱbasisȱexistedȱforȱrejectingȱIQȱscores;ȱ“oneȱwasȱinvalidȱbyȱtheȱtester’sȱown

admission,ȱandȱtheȱotherȱwasȱsufficientlyȱsuspectȱthatȱtheȱCommissionerȱwasȱentitledȱto
disregardȱitȱnotwithstandingȱtheȱtester’sȱopinionȱthatȱtheȱscoresȱwereȱvalid”).

23Muncyȱv.ȱApfel,ȱ247ȱF.3dȱ728,ȱ734ȱ(8thȱCir.ȱ2001)ȱ(“[A]ȱaȱperson’sȱIQȱisȱpresumed

toȱremainȱstableȱoverȱtimeȱinȱtheȱabsenceȱofȱanyȱevidenceȱofȱaȱchangeȱinȱaȱclaimant’s

intellectualȱfunctioning.”).

24SSAȱrecordȱatȱp.ȱ170ȱ(“Sheȱdidn’tȱappearȱtoȱbeȱdoingȱherȱbestȱinȱspiteȱof
frequentȱencouragementȱtoȱdoȱsoȱandȱexaggerationȱisȱsuspected.ȱ…ȱHerȱtestȱresults
wereȱlowerȱthanȱherȱtestȱresultsȱinȱtheȱ[childhoodȱdisability]ȱrecordsȱandȱtheȱ“mild”

retardationȱrangeȱisȱprobablyȱaȱbetterȱestimateȱofȱherȱlevelȱofȱintellectualȱfunctioning.”)
&ȱp.ȱ542ȱ(reportingȱthatȱDixon’sȱscoresȱwereȱunreliableȱ“dueȱtoȱherȱpoorȱeffortȱand
attemptȱtoȱpresentȱherselfȱinȱaȱbadȱlight”).

25SeeȱJonesȱv.ȱAstrue,ȱ619ȱF.3dȱ963,ȱ973Ȭ74ȱ(8thȱCir.ȱ2010)ȱ(explainingȱthatȱALJ
couldȱdiscountȱcredibilityȱofȱallegationsȱofȱmentalȱimpairmentȱgivenȱpsychiatrist’s
commentsȱaboutȱexaggeration;ȱi.e.,ȱ“Itȱisȱdifficultȱtoȱevaluateȱherȱsincerityȱdueȱtoȱthe
disabilityȱapplicationȱandȱherȱprobableȱdramaticȱexaggerationȱofȱanxiety.”).

26Phillipsȱv.ȱColvin,ȱNo.ȱ12Ȭ3265,ȱ2013ȱWLȱ3822089,ȱatȱ*3ȱ(8thȱCir.ȱJulyȱ25,ȱ2013)
(explainingȱinȱaȱcaseȱwhereȱtheȱclaimantȱwasȱdisabledȱdueȱtoȱmentalȱretardationȱasȱa
child,ȱ“Whetherȱaȱclaimant’sȱconditionȱhasȱimprovedȱisȱprimarilyȱaȱquestionȱforȱtheȱtrier
ofȱfact,ȱgenerallyȱdeterminedȱbyȱassessingȱwitnesses’ȱcredibility.”)ȱ(toȱbeȱpublished).ȱ
CompareȱSSAȱrecordȱatȱp.ȱ541ȱ(reportingȱdailyȱuseȱofȱmarijuanaȱonȱMayȱ21,ȱ2009),ȱwithȱid.
atȱp.ȱ836ȱ(testifyingȱonȱOct.ȱ27,ȱ2011ȱthatȱsheȱsmokedȱmarijuanaȱonceȱtwoȱorȱthreeȱyears
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Availableȱwork.ȱȱDixonȱalsoȱcontendsȱtheȱALJȱfailedȱtoȱshowȱworkȱexistedȱthatȱshe

canȱ doȱ becauseȱ sheȱmaintainsȱ theȱ hypotheticalȱ questionȱ didȱ notȱ includeȱ allȱ ofȱ her

impairments.27ȱ ȱ “Aȱ hypotheticalȱ questionȱ…ȱ isȱ sufficientȱ ifȱ itȱ setsȱ forthȱ impairments

supportedȱbyȱsubstantialȱevidenceȱinȱtheȱrecordȱandȱacceptedȱasȱtrue.ȱȱTheȱhypothetical

questionȱmustȱcaptureȱtheȱconcreteȱconsequencesȱofȱtheȱclaimant’sȱdeficiencies.”28

TheȱALJ’sȱhypotheticalȱquestionȱ flowedȱ fromȱaȱmentalȱRFCȱassessment.ȱ ȱAfter

reviewingȱchildhoodȱdisabilityȱevidenceȱandȱtheȱfirstȱexaminer’sȱreport,29ȱthreeȱmedical

expertsȱopinedȱ thatȱDixonȱcanȱdoȱbasicȱworkȱactivities.30ȱ ȱTheȱconsultantsȱdetermined

Dixonȱcanȱworkȱwhereȱ interpersonalȱcontactȱ isȱ incidentalȱ toȱ theȱworkȱperformed;ȱ the

complexityȱofȱ tasksȱ isȱ learnedȱbyȱ rote,ȱ fewȱvariables,ȱ littleȱ judgment;ȱandȱsupervision

requiredȱisȱsimple,ȱdirectȱandȱconcrete.ȱȱAlthoughȱoneȱofȱtheȱexpertsȱreviewedȱtheȱsecond

ago).ȱȱCompareȱid.ȱatȱp.ȱ168ȱ(reportingȱonȱJan.ȱ10,ȱ2007ȱthatȱsheȱwasȱsupposedȱtoȱgraduate
fromȱhighȱschoolȱinȱMay,ȱbutȱdidn’tȱreturnȱtoȱschoolȱafterȱbeingȱsuspendedȱinȱMarch),

withȱid.ȱatȱp.ȱ243ȱ(testifyingȱonȱDec.ȱ4,ȱ2008ȱthatȱsheȱdidn’tȱgraduateȱfromȱhighȱschool
becauseȱsheȱwasȱinȱjailȱonȱgraduationȱday)ȱ&ȱid.ȱatȱp.ȱ540ȱ(reportingȱonȱMayȱ21,ȱ2009
thatȱsheȱquitȱtheȱ11thȱgradeȱbecauseȱtheyȱwouldȱnotȱletȱmeȱgraduate).

27Docketȱentryȱ#ȱ13,ȱpp.ȱ19Ȭ21.

28Perkinsȱv.ȱAstrue,ȱ648ȱF.3dȱ892,ȱ901Ȭ02ȱ(8thȱCir.ȱ2011)ȱ(internalȱquotationsȱand
citationsȱomitted).

29SSAȱrecordȱatȱp.ȱ194Ȭ95ȱ(medicalȱconsultantȱcaseȱworksheetȱsummarizingȱchild
medicalȱevidenceȱandȱtheȱfirstȱpsychologicalȱexaminer’sȱfindings).

30Id.ȱatȱp.ȱ178ȱ(initialȱassessmentȱonȱFeb.ȱ26,ȱ2007;ȱassessmentȱaffirmedȱonȱFeb.ȱ26,
2007)ȱ&ȱp.ȱ196ȱ(assessmentȱagreedȱwithȱonȱMar.ȱ22,ȱ2007).
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examiner’sȱ reportȱ andȱ opinedȱ thatȱDixonȱ hadȱ noȱ significantȱmentalȱ impairment,31ȱ a

reasonableȱmindȱwouldȱacceptȱtheȱinitialȱassessmentȱasȱadequateȱtoȱcaptureȱtheȱconcrete

consequencesȱ ofȱ Dixon’sȱ impairments.ȱ ȱ Thus,ȱ substantialȱ evidenceȱ supportsȱ the

hypotheticalȱquestion.

ToȱtheȱextentȱDixonȱcomplainsȱaboutȱtheȱomissionȱofȱparticularȱexaminerȱfindings,

anȱALJȱneedȱnotȱ“useȱspecificȱdiagnosticȱorȱsymptomaticȱtermsȱwhereȱotherȱdescriptive

termsȱcanȱadequatelyȱdefineȱtheȱclaimant’sȱimpairments.”32ȱ ȱTheȱhypotheticalȱquestion

capturedȱ theȱ concreteȱ consequencesȱ ofȱDixon’sȱ impairments.ȱ ȱ Theȱ vocationalȱ expert

respondedȱ toȱ theȱhypotheticalȱquestionȱandȱ identifiedȱavailableȱ ȱwork.33ȱ ȱAȱvocational

expert’sȱ testimonyȱ answeringȱ aȱ properlyȱ phrasedȱ hypotheticalȱ questionȱ constitutes

substantialȱevidence.34ȱȱThus,ȱtheȱALJ’sȱdecisionȱisȱsupportedȱbyȱsubstantialȱevidence.

Conclusion.ȱȱSubstantialȱevidenceȱsupportsȱtheȱCommissioner’sȱdecision.ȱȱTheȱALJ

madeȱnoȱerrorȱofȱlaw.ȱȱForȱtheseȱreasons,ȱtheȱcourtȱDENIESȱtheȱrequestȱforȱreliefȱ(docket

31Id.ȱatȱp.ȱ557ȱ(observingȱthatȱsecondȱexaminerȱreportedȱmalingeringȱandȱdaily
cannabisȱabuseȱandȱclassifyingȱtheȱcaseȱasȱnonȬsevere).

32Roeȱv.ȱChater,ȱ92ȱF.3dȱ672,ȱ676ȱ(8thȱCir.ȱ1996).

33SSAȱrecordȱatȱp.ȱ840Ȭ41ȱ(identifyingȱkitchenȱhelper,ȱlaundryȱworker,ȱand
cafeteriaȱattendantȱasȱavailableȱjobs).

34Hulseyȱv.ȱAstrue,ȱ622ȱF.3dȱ917,ȱ922ȱ(8thȱCir.ȱ2010)ȱ(“Aȱvocationalȱexpert’s
testimonyȱconstitutesȱsubstantialȱevidenceȱwhenȱitȱisȱbasedȱonȱaȱhypotheticalȱthat
accountsȱforȱallȱofȱtheȱclaimant’sȱprovenȱimpairments.”).ȱȱAccordȱParteeȱv.ȱAstrue,ȱ638
F.3dȱ860,ȱ865ȱ(8thȱCir.ȱ2011).
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entryȱ#ȱ2)ȱandȱAFFIRMSȱtheȱdecisionȱdenyingȱDixon’sȱapplications.

Itȱisȱsoȱorderedȱthisȱ6thȱdayȱofȱAugust,ȱ2013.

____________________________________

UnitedȱStatesȱMagistrateȱJudgeȱȱ
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