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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

WILLIE WELLS

ADC # 100985 PLAINTIFF

V. Case No. 3:12-cv-00251-K GB-JTK

PAUL PAYMENT, et al. DEFENDANTS
ORDER

The Court has received Proposed Findiagd Recommendations from United States
Magistrate Judge Jerome T. Kearney (Dkt. B®). After a review of those Proposed Findings
and Recommendations, and the timely objections received thereto, as wadlrmvareview of
the record, the Court adopts the Proposed FingingsRecommendations in their entirety as this
Court’s findings of fact and conclusions of lawlaintiff Willie Wells filed timely objections to
the Proposed Findings and Recommendations. tlefollowing reasons, the Court overrules
the objections.

l. Factual Background

Mr. Wells filed thispro se action pursuant to 42 U.S.€.1983 while incarcerated at the
Crittenden County Detention Facility (“Jail”), alleging excessive force and failure to protect by
defendants. Mr. Wells reported his relereen incarceration on Mah 5, 2013, (Dkt. No. 49),
but as of the date of the February 12, 2014demtiary hearing befe Magistrate Judge
Kearney, Mr. Wells was again instody (Dkt. No. 65). The soleain before the Court is that
defendant, Officer Paul Payment, used excessive force against Mr. Wells on October 31, 2012.
Mr. Wells seeks monetary relief from Officer Payment.

In the Proposed Findings and Recommendations, Judge Kearney recommended that this

Court enter judgment in favor of Officer Pagnt and dismiss Mr. Wells’'s complaint with
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prejudice (Dkt. No. 68). Juddg€earney found that Mr. Wells did not prove by a preponderance
of the evidence thaOfficer Payment acted in an @ssive manner under the Fourth
Amendment. Judge Kearney determined thdic&f Payment reasonably inferred harm from
Mr. Wells based on Mr. Wells’s demeanor, louwodice, and aggressive actions; Mr. Wells’s
significant height advantage over OfficeryReent; the limited space in the cell where the
incident occurred; Mr. Wells’s failure to ob&yfficer Payment’'s direct orders on two other
occasions; and Mr. Wells’s actions iretbell, including failure to obey orders.

Mr. Wells submitted to the Court a notioé proof on February 24, 2014, claiming that
Officer Payment pointed a tasat Mr. Wells on October 9, 2012nd alleging that the Jail
refused to produce a video of the incident (DWb. 67). Mr. Wells filed objections to the
Proposed Findings and Recommendations on IMarg 2014. In his objections, Mr. Wells first
claims that he did not have ‘@&ss to any legal materials ...Help him prepare his Rebuttal to
the Proposed Findings and Recommendations bigins.” Next, Mr. Wells argues that the
February 12, 2014, hearing was unfair becauseatiministrator of the facility where he was
incarcerated prevented him from having his exck and legal documents at the hearing and
denied him access to contact witnesses. MrllsAso disputes Officer Payment's testimony
that he tripped in the cell and objects to Judgarney’s finding that Mr. Wells’s actions and the
cell’s limited space justified Officer Payment’s tagiof Mr. Wells. The Court overrules each of
Mr. Wells’s objections and will emine each objection in turn.

. Standard Of Review

This Court “shall make ae novo determination of those portions of the report or
specified proposed findings eecommendations to which objent is made.” 28 U.S.C. §

636(b)(1)(C). The Court is naequired to review, under de novo or any other standard, the



factual or legal conclusions of the magistraidge as to those pootis of the findings or
recommendation to which no objections are addressdwmas v. Arn, 474 U.S. 140, 150
(1985). When reviewing proposdihdings and recommendatiorde novo, the Court will
consider the fact that Plaintiff is actipmo se and give his pleadinga liberal construction.
Estelle v. Gamble, 429 U.S. 97, 106 (19763ge also Sonev. Harry, 364 F.3d 912, 914 (8th Cir.
2004).

1. Access To Legal Materials For Objections To Proposed Findings And
Recommendations

It is unclear whether MrWells’s objection regarding access to legal materials in
preparation of his “rebuttal” tthe Proposed Findings and Rewuendation is independent from
his objections to not having access to legal materials and evidence at the February 12, 2014,
hearing. Mr. Wells does not provide any speatfetails about his alledgeinability to access
legal materials. To the extent that thisemjon is independent from his other objections, the
Court overrules the objection.

Prisons have an affirmative obligation to provide access to the cdietgs v. Casey,

518 U.S. 343, 351 (1996). Nonetheless, if a prisds f@a provide adequataccess to the courts
by failing to provide adequate access to legal nateran “inmate. . . must go one step further
[beyond claiming an inadequate library or inadeguegal assistance] and demonstrate that the
alleged shortcomings in the library or legasiatance program hinderdwks efforts to pursue a
legal claim.”ld. at 351. “Although prisoneiisave a constitutional riglttf meaningful access to
the courts, prisoners do notMeaa right to any particulameans of access. . . .Aswegan v.
Henry, 981 F.2d 313, 314 (8th Cir. 1992). The Jail neely provide accesthat is “adequate,
effective, and meaningful when viewed as a whol&d” (citing to Bounds v. Smith, 430 U.S.

817, 823, 832 (1977)). For a prisoner to estalihsih he was denied meaningful access to the



courts, he must submit evidence showing thasuféered an “actual injury” as a result of the
defendants’ actionsLewis, 518 U.S. at 348-4%ee also White v. Kautzky, 494 F.3d 677, 680
(8th Cir. 2007). An “actual injy” is “actual prejudice with resgzt to contemplated or existing
litigation, such as the inability to meet a filing deadline or to present a claewis, 518 U.Sat
348.

Mr. Wells has made general allegations thatlidenot have access to legal materials, but
he has failed to point to angpecific shortcoming in the ilaor elsewhere and has not
demonstrated how any alleged shortcoming has hexddas efforts to pursue a legal claim. Mr.
Wells has made numerous arguments and submitted evidence to this Court throughout the
progress of his case, and nothingtle record indicates thatethlail has prevented him from
adequately pursuing his claim3herefore, the Court overrul®ér. Wells’s objection regarding
his access to legal materials in preparatdnhis objections to the Proposed Findings and
Recommendations.

V. Objections To Evidentiary Hearing

Mr. Wells first alleges that the evidentiary hearing held before Judge Kearney on
February 12, 2014, was unfair because Mr. Wells had neither “his evidence nor his legal
documents.” Mr. Wells claims that, prior teethearing and while MiWells was incarcerated,
an administrator denied him access to legal documents, including two inmate-witnesses’
notarized affidavits, which Mr. Wells had previously submitted to the Court (Dkt. No. 43). Mr.
Wells also claims that the administrator dertid access to the phone and refused to give him
“any information on how to contact [two officers that] had knowledge of the incident and [were]

going to testify in [Mr. Wells’s] behalf” (Dkt. No. 69, at 2).



A. Witness Affidavits And Legal Materials

At the February 12, 2014, hearing, Judge Kegrasked Mr. Wells if any inmates were
in the cell where Officer Payment tased Mr. Wells. Mr. Wells responded:
Two inmates were standing there lookiait, but | didn't know, when the
court thing came up and | got incarcerateda parole violation and | didn’t
get a chance to notify, wasn't able to use the phone or notify anyone, or the
inmate. [I've got it in my file, Inmi@ Tucker and McFadden. They were
standing right there looking at it. If they wrote a witness statement, it should
be one in the file. 1 don’t have my paperwork. But | have a withess statement
where they wrote a withess statemenewtit happened. It's in my jacket,
though, witness statement that they seearything and | would present it to
you. But | don’'t know why he tased m&hat’s the main thing. Why did he
tase me?

(Transcript of Evidentiyy Hearing, at 12-13).

With his objections, Mr. Wells submitted affidavits from two individuals who were
inmates at the time of the event. The Court ntitasMr. Wells submitted these affidavits to the
Court as a supplement to his amended comp(®ht. No. 43) and brought this issue to the
attention of Judge Kearney at the February2D24, hearing (Transcript &@videntiary Hearing,
at 12-13). Thus, nothing in the record shatvat Judge Kearney failed to consider these
affidavits when he entered his Proposedditigs and RecommendationdNonetheless, this
Court has reviewed thesdfidavits in making itsle novo review of the recordt this stage of the
proceeding.

The first inmate, Calvin Ray McDaniel, states in his affidavit that he “heard something
pop and Wells said to Ofc Paymewtyy did you taze [sic] me.’Mr. McDaniel says that he saw
Officers Thomas, Brown, and Omar “run back itie cell” and that the officers began arguing
with Officer Payment. Mr. McDaniel does noa& that he saw the incident himself. The

second inmate, Calvin Tucker, states in hisdafit that he saw Offer Payment “harassing

Wells, for no reason” and that he heard Offieayment “saying something to Wells, and Wells



said something back.” Mr. Tucker also stdtest he saw Mr. Wells “bent over to pick up his
mat,” thus confirming that Mr. Wells did not ob#ye order to keep his hds on the bed post.
Although Mr. Tucker says “officer Payment then taggd] Wells,” he does not state whether he
saw the tasing. He provides no other details. Ilyinslr. Tucker states tit he too saw officers
arguing with Officer Payment after the incident.

The affidavits do not change the critical factNeither Mr. McDaral nor Mr. Tucker’'s
statements challenge Judge Keaf's determination that Offer Payment reasonably inferred
harm from Mr. Wells based on Mr. Wells’s agss®ve actions, physical presence, and repeated
disobedience and the limited space in the cell where the tasing occurred. Therefore, even
considering these affidavits alomgth all other record evidencéhe Court finds that Mr. Wells
has not demonstrated by a preponderance oévltence that Officer Payment used excessive
force against Mr. Wells on October 31, 2012. Accordingly, Mr. Wells’s claimed inability to
present these affidavits at the February 12, 2014ingedoes not persuade this Court to reject or
modify Judge Kearney’s ProposEdhdings and Recommendations.

B. Access To OfficersHayes And Omar

Mr. Wells next alleges that the administnadenied him access to a phone and denied
him contact information for communicating withe two officers who were potential withesses
(Dkt. No. 69, at 2). In his objection to tReoposed Findings and Resmendations, Mr. Wells
prays that this Court order the clerk to summwa officers, Lacollis Hayes and Dove Omar, as
witnesses in a new evidentiargdring (Dkt. No. 6). Mr. Wells claims that these two officers,
who did not testify at the Beuary 12, 2014, hearing, witnedséhe incident. Mr. Wells
mentioned one of these officers—Offic@mar—during the Febroa 12, 2014, hearing
(Transcript of Evidentiary Hearg, at 10). Mr. Wells mentionedatOfficer Omar was standing

at the cell door during the incidewith other officers who te§ied at the haring. In Mr.
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Wells’s objections to the proposed findings aeadommendations, he claims that Officers Omar
and Hayes stated to Mr. Wells and other inmates that Officer Payment was wrong for tasing Mr.
Wells. The Jail Incident Repdists both Officers Hayes and Omas involved in the incident
(Dkt. No. 69, at 8). Although Mr. Wells noted dJadge Kearney that Ofer Omar was not at
the hearing, Mr. Wells did not objeat the hearing for this reason.

“Although prisoners have a constitutionaght of meaningful access to the courts,
prisoners do not have a rigtd any particular means of @ss, includingunlimited telephone
use.” Aswegan, 981 F.2d at 314. The Jail need only provide access that is “adequate, effective,
and meaningful when viewed as a wholé&d! (citing toBounds v. Smith, 430 U.S. 817, 823, 832
(1977)). As stated above, for a prisoner tol#stia that he was deniedeaningful access to the
courts, he must show that he suffered an “actual injuBge Lewis, 518 U.S. at 348-49. Again,
an “actual injury” is “actual prejude with respect to contemplated or existing litigation, such as
the inability to meet a filingeadline or to present a claimltl. at 348.

Mr. Wells has not persuaded thzourt that he habeen prejudiced in his ability to
pursue his claim against Officer Payment. Mfells mentioned Officer Omar’s absence from
the proceedings at the February 12, 2014, hearinghaAtime, however, he made no claim that
the Jail had prevented him from contacting ofimglas withesses Officers Omar or Hayes. In
fact, the record indicates that Mr. Wells neventianed any denial of access to these officers or
their potential testimony in his favor untilifig his objections tdhe Proposed Findings and
Recommendations.

Further, accepting as true Mr. Wells’s newegéhtions regarding ¢éhpotential testimony
of Officers Omar and Hayes does not chatige facts on which Judge Kearney based his

Proposed Findings and Recommenaladi In his objections, M\Wells claims that Officers



Omar and Hayes stated to him and other inmé&teat [Officer] Payment was wrong for tazing
[sic] plaintiff” (Dkt. No. 69, at 2). Mr. Wells has not claimed that Officers Omar or Hayes saw
or witnessed anything differentijpan the five other officers whiestified at the February 12,
2014, evidentiary hearing.

Even if Officers Omar and Hayes did iact disagree with Officer Payment’s actions—
which nothing in the record proves—this dissgmnent alone does not impact Judge Kearney’s
finding that, based on what occurred in the d@lificer Payment reasonably inferred that he
might be harmed by Mr. Wells. Moreover, Mr. McDaniel’'s affidavit, which Mr. Wells
submitted to this Court, Mr. McDaniel statesttfOfficer Omar ran into the cell with other
officers after Officer Paymenthet the taser. MrTucker's statement neither mentions any
officer by name nor claims that any officer vassed the incident. Thedore, considering the
evidence before the Court, including alettestimony at the February 12, 2014, hearing, the
Court finds that nothing shows Officers OmarHayes witnessed the tagi or that they could
provide additional facts proving Officer Paymend diot reasonably infer harm from Mr. Wells.
Accordingly, the Court overrules Mr. Wells’s jebtion regarding access to Officers Omar and
Hayes.

C. Objections Regar ding Officer Payment Reasonably Inferring Harm

Lastly, Mr. Wells argues that liid not present a threat of harm to Officer Payment and,
thus, that Officer Payment was not justified ising Mr. Wells. Mr. Wellsalso disputes Officer
Payment’s testimony, claiming that Officer Paymeaiatnot trip over anythmg in the cell. Judge
Kearney heard testimony regarding these dispiatetd at the February 12, 2014, hearing. These
disputed facts do not affect the analysis reiggravhether Officer Payment reasonably inferred

harm from Mr. Wells before tasing him ddctober 31, 2012. After reviewing the Proposed



Findings and Recommendations and Mr.|é/e objections, as well asde novo review of the
record, the Court adopts the Proposed Findenmgg Recommendations with regard to Officer
Payment reasonably inferring harm from Mr. WellBhe Court finds thathased on the totality

of the circumstances and from the perspectif@ reasonable officer on the scene, Officer
Payment was reasonably concerned for his safedy thus, did not use excessive force by tasing
Mr. Wells.

V. Conclusion

After a review of the Proposed Findingsd Recommendations (Dkt. No. 68), and the
timely objections received thereto, as well ale aovo review of the record, the Court finds that
Mr. Wells has not proved by a preponderancetha evidence that Officer Payment used
excessive force against him. For these regstins Court adopts the Proposed Findings and
Recommendations in their entirety as this Caufthdings of fact and conclusions of law,
overrules Mr. Well's objections, dismisses witlejoidice Mr. Wells’s complaint against Officer
Payment, and will enter judgment accordingly.

SO ORDERED and ADJUDGED this 26th day of September, 2014.

. [ ]
Kushw A-
Krittine G. Baker
Unhited States District Judge




