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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

DUDLEY FLYING SERVICE, INC. PLAINTIFF
V. Case No. 3:13-cv-00156-KGB
AG AIR MAINTENANCE SERVICES, INC. DEFENDANT

OPINION AND ORDER

Plaintiff Dudley Flyng Service, Inc. (“Dudley”), bringthis action against defendant Ag
Air Maintenance Services, Inc. (“Ag R), alleging claims of negligengeer seand negligence;
violations of the Arkansas Deceptive Tra@leactices Act ("ADTPA”), Ark. Code Ann. § 4-88-
107; and a claim for punitive damages (Dkt. No.. 2Bgefore the Court is Dudley’s motion for
partial summary judgment (DKto. 36). Ag Air has responded in opposition (Dkt. No. 39), and
Dudley has replied (Dkt. No. 42)-or the reasons that follow, the Court denies Dudley’s motion
for partial summary judgment (Dkt. No. 36).

l. Factual Background

Dudley is an agricultural aviation comupy, commonly known as a “cropduster,” and
operates an Air Tractor model AT802A aircraBetween November 2006 and August 2010, Ag
Air maintained Dudley’'s aimaft and its engine. On uwgust 10, 2010, Dudley’s aircraft
experienced an engine failure on takeoff rdlhe pilot—Dudley’s owner, Bruce Benthien—was
able to maintain control of the aircraft and vmas injured, but the engine was severely damaged.
A post-accident investigation conducted by thgiee’s manufacture, Pratt & Whitney Canada
(“PWC"), determined that the engine failunas caused by a fracture of a second-stage power
turbine blade (“PT blade”) inde the engine labeled as dadumber 26 and the fracturing of

other PT blades secondary te tiiacture of PT blade number 2®udley asserts that Ag Air
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failed to inspect the engine’s PT bladesaatordance with the PWC Maintenance Manual and
Federal Aviation Administration (“FAA”) requirements.

The PWC Maintenance Manual applicabletidis model engine, model PT6A-67AG,
includes a table of periodic insgiens that requires, among othings, that the PT blades be
inspected every 200 hours of operation after BT blades reach 4,000 hours of operating time
(Dkt. No. 37-18, at 7-8). The pees agree that #se provisions of the PWC Maintenance
Manual were applicable to Dudleyengine and that the purposetioé PT blade inspection is to
check for evidence of cracking and for loss otenal in the blade tip (Dkt. No. 37-5).

According to Dudley and the PWC Investigati@eport, the engine and its PT blades had
a total operational time of 4,955 hours at timetiof the engine failure, beyond the 4,000 hour
threshold triggering the requiremtethat the PT blades besimected after every 200 hours of
operation. Ag Air contends that the amountholirs on the engine at the time of the engine
failure is unknown, citing thegestimony of Ag Air's owner,Steve Brewer, accusing Mr.
Benthien of disconnecting the Hobbs meter—aiake that measures an aircraft’'s hours of
operation—on Dudley’s aircraft on onemore occasions (Dkt. No. 41-1).

Ag Air performed multiple 100-hour inspeatis after the engine had over 4,000 hours
and, prior to the engine failure, last insggecthe engine on July 22, 2010, at 4,906 hours. Ag
Air admits it never performed an inspection of the PT blades. Itdsputed that Ag Air's
mechanics performed maintenance on Dudleysraft by following a checklist for 100-hour
inspections that Mr. Brewer develed. Mr. Brewer testified that he decided what to put in the
checklist “mainly from the [PWC] Maintenanddanual and some of it just from experience,

past experience on the 100-hour inspections.” (Nkt.37-6, at 6). Mr. Brewer testified that



the 200-hour PT blade inspections were notgreréd because he and his mechanics were not
aware of the required inspectidd.(at 15-16).

Mr. Brewer testified thahe first became aware of the required 200-hour PT blade
inspections through a servicelletin but later learned that that required 200-hour PT blade
inspections were called for byglPWC Maintenance Manual for the Dudley engine at the time
of the August 2010 engine failurér. Brewer agreed that, whekg Air performs maintenance,
Ag Air is required to use the methods, techegjuand practices in the current manufacturer’'s
maintenance manual. Mr. Brewer stated ihaR010 Ag Air had a current copy of the PWC
Maintenance Manual for the Dudley model ewgiand he agreedat since Ag Air was
required to look at the manual, there is nouse for Ag Air not performing the 200-hour PT
blade inspection (Dkt. No. 37-6, &#-15). In addition, one of Adir's experts, James Irvin,
agreed that Ag Air should have pulled @rd looked through the manufacturer’s inspection
checklist every time Ag Air did a 100-hour irespion (Dkt. No. 37-11, at 19-20). Mr. Brewer
testified that he had no idea hdong this requirement had beanthe PWC manual at the time
of the engine failure (Dkt. No. 37-6, at 15). éuf Dudley’s experts, Lee Coffman, testified that
he had a manual from 2002 that included €&#01, the periodic inspigen schedule containing
the 200-hour PT blade inspection reqmient (Dkt. No. 37-17, at 2-3).

At some point in this ligation, in response to Dudleysquests for admission, Ag Air
took the position that it was not contractepeaform a power turbinmspection (Dkt. No. 37-

5). However, Ag Air does not develop thigament in its summary judgment papers.

Dudley contends that Ag Air made nepresentations that it was conducting

maintenance on Dudley’s engine in accordawdé the PWC Maintenance Manual. Ag Air

admits that it made log book entries indicgtithe completion of a00-hour inspection in



accordance with the engine’s maintenance manbatley has included in the record copies of
various log book entries signed by MBrewer and stating in part that Ag Air performed its
inspection and work either: “IAW [in acmtance with] P&W Maintenance Manual,” “in
accordance with the PT64-67AG Maintenaridanual,” “in accordance with a 100 hour
inspection,” or “in accordanceith an annual inspection.”SeeDkt. No. 37-7).

Dudley further contends that Ag Air vio&at certain FAA regutsgons by not following
the PWC Maintenance Manuakel4 C.F.R. § 43.13, and not demonstrating a knowledge of the
current instructions of the manufacturseel4 C.F.R. § 65.81. Dudley also contends that Ag
Air violated 14 C.F.R. 88 43.5, 43.9 and 43.11rtgaing to certain requirements for
maintenance record entries, based on Dudlegsertion that Mr. Bwer and Ag Air have
admitted to not making log book entries for soh@-hour inspections that were performed.
However, there is some disputed testimony ashether the log books were always in Ag Air's
possession or whether Dudley’s owner, Mr. Beastthicould be at fault for there being some
missing entries.

The parties dispute causation and whetherféliled inspections of the PT blades would
have prevented the engine failure. As statexv@pPWC determined that the engine failure was
caused by the fracture of PT blade number 26 ttiett caused fractures to other PT blades.
PWC'’s Investigation Report states thizt of the 43 second-stage Blades in Dudley’s engine
had developed fatigue cracks at some pointrpgadhe engine failuren August 10, 2010. The
parties dispute whether Ag Air walihave discovered any fatigueacks in the PT blades had it
performed the 200-hour PT blade inspectionadoordance with the PWC Maintenance Manual.

Both parties have presented competing expertiaps regarding the length of time it took the



crack to develop and whethamyafatigue cracks would have beeisible and detectable during
one of the 200-hour PT blade inspections, had such inspections been performed.

Dudley seeks compensatory damageshim amount $805,638.52. Dudley also seeks
punitive damages in an amount to be determimethe jury. Ag Air maintains Dudley is not
entitled to recover any damagdsDudley proves it is entitled toecover damages, however, Ag
Air disputes the amount of damages Dudleynstaand whether Dudley is entitled to punitive
damages.

Il. Discussion

Dudley moves for summary judgment on liability, its amount of compensatory damages,
and its entitlement to punitive damages. Agdpposes Dudley’s motion on all issues. Dudley,
in a footnote in its reply, asksahthe Court disregard as untimélg Air's response to Dudley’s
motion. Dudley contends tha&tg Air filed its response two ga late. Dudley has made no
argument of prejudice. Dudley filed a reply askling points raised in Ag Air’'s response. The
Court will consider Ag Air’s response.

In its summary judgment papers, Dudleyldres the admissibility of the testimony of
Ag Air's metallurgist expertDr. Arun Kumar, arguing thaDr. Kumar’s testimony does not
meet the requirements for admissibility set Homi Federal Rule of Evidence 702. Dudley
argues that, without Dr. Kumartestimony, Ag Air has no evidence sbow a triable fact issue
as to causation.

Because Dudley argues in its motion for @hrsummary judgment that Ag Air has no
evidence to refute causatiamd because Ag Air intends tely on Dr. Kumar’s testimony as
such evidence, the Court will determine thenasibility of Dr. Kumar’'s testimony prior to

resolving Dudley’s motion fopartial summary judgmentSee, e.g.Smith v. Bubank643 F.3d



1137, 1142 (8th Cir. 2011) (upholdimiistrict court’'s determinatn that a doctor’s anticipated
testimony failed to demonstrate that defendaaused plaintiff's ijury and, thus, was
inadmissible under Rule 702; therefore, theyeofr summary judgment in favor of defendant
was appropriate)yorgan v. United Parcel Serv. of Am., In830 F.3d 459, 467 (8th Cir. 2004)
(“Because the only evidence thabstantiates Plaintiffs’ claim is their regression analyses, and
because this sort of evidence is subje@aobert two issues arise: (1) admissibility and (2) the
propriety of summary judgment. If the analysesre not admissible, then summary judgment
was appropriate. If the anasks were admissible, summgndgment may or may not be
appropriate . .. .").

lll.  Admissibility of Dr. Kumar’s Anticipated Testimony

Dr. Kumar is a metallurgist and Vice PresitlehSEAL Laboratories.According to his
curriculum vitag Dr. Kumar has “[e]xtensivexperience in metallurgical failure analysis of
aircraft, helicopter, automobile and motorcydemponents, machineries, medical implants,
machine tools and household appliances.” (M. 40-1). Both parties submitted for the
Court’s review Dr. Kumar’s four-page report (Dkt. Nos. 37-14, 40-2), but neither party included
in the record evidence what Ag Air represeaits 83-pages of attachments to the report (Dkt.
No. 40, at 1).

Dr. Kumar's report opines in part that Blade number 26 failed due to “high cycle low
stress fatigue” and that short fatigue crack pgaion times prevented the fatigue cracks from
being discovered during pridnspection. Dudley challenges Dr. Kumar's conclusions and
calculations as to fatigue crack propagation timer. Kumar’s report specifically states in
conclusion number 3:

Since the fatigue crack nucleation tingee extremely long and the fatigue crack
propagation times are extremely short duigh RPM of the turbine, the fatigue



cracks propagated in a matter of minuteduch short fatigue crack propagation

times do not allow these cracks to bscdivered during prior inspection since the

blade surface shows no indications whiie fatigue cracks are nucleating under a

low stress condition.

(Dkt. No. 37-14, at 4).

According to Dr. Kumar’s report, he detarmad fatigue crack propagation time by first
measuring striation spacing for areas of liede using high magnifitan, scanning electron
microscope (“SEM”) micrographs. After listinge approximate striation spacing measurements
for certain areas of the fractureface, Dr. Kumar’s report states:

These data indicateahin .01 inch crackength (approximate blade thickness in

center), the maximum number of fatigueleg will be 10,204. Since the RPM of

this turbine is 29,894, it can d@gsbe seen that the faile crack propagation time

is in the range of 0.34 minutes. Evethiése calculations are way off, the fatigue

crack propagation time cannatceed a few minutes.

(Dkt. No. 37-14, at 3).

Dudley essentially challengeDr. Kumar's math, arguing that Dr. Kumar incorrectly
assumes that each revolution of the turbine coungscgsle of the engine. Dudley asks that the
Court exclude Dr. Kumar's anticipated testimony under Rule 702.

“Rule 702 reflects an attempt to liberalitee rules governing the admission of expert
testimony. The rule clearly is one aflmissibility rather than exclusion.’Lauzon v. Senco
Prods., Inc, 270 F.3d 681, 686 (8thir. 2001) (internal quotationsd citations omitted). “The
exclusion of an expert’'s opinias proper only if itis so fundamentally unsupported that it can
offer no assistance to the juryWood v. Minn. Mining & Mfg. Cp112 F.3d 306, 309 (8tir.
1997) (internal quotations and citations omitted).

Rule 702 provides that:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the foraf an opinion or otherwise if:



(a) the expert’s scientific, technical, other specializetnowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based euofficient facts or data;
(c) the testimony is the product ofiedle principles and methods; and

(d) the expert has reliably applied thenpiples and methods to the facts of the
case.

Fed. R. Evid. 702. In determining whether exgestimony should be admitted, the district
court must decide if the exgis testimony and methodology ardiable, relevant, and can be
applied reasonably to the facts of the caBavid E. Watson, P.C. v. United Staté68 F.3d
1008, 1015 (8th Cir. 2012Barrett v. Rhodia, In¢.606 F.3d 975, 980 (8th Cir. 2010). Under
Daubert v. Merrell Dow Pharmaceuticals, Incc09 U.S. 579 (1993), the district court must
conduct this initial inguy as part of itsgatekeeping function.Watson 668 F.3d at 1015.
Daubertis meant to protect juries fmouncertain scientific testimonyd.

To satisfy the reliality requirement for admission okpert testimony, the party offering
the expert testimony must show &yreponderance of the evidencattithe expert igualified to
render the opinion and that the methodology undaglyiis conclusions is scientifically valid.
Barrett, 606 F.3d at 980 (internal quotation marks eiation omitted). To satisfy the relevance
requirement for the admission of expert testiyy, the proponent must show that the expert’s
reasoning or methodology was appliedparly to the facts at issuéd.

The Court examines the following four nerelusive factors when determining the
reliability of an expert’s opinion: (1) “whethércan be (and has been) tested”; (2) “whether the
theory or technigue has been subjected ter peview and publication”; (3) “the known or
potential rate of error”; and (4) “[ehmethod’s] ‘general acceptance.Presley v. Lakewood

Eng’g and Mfg. Cq.553 F.3d 638, 643 (8th Cir. 2009) (quotibgubert 509 U.S. at 593-94).



These factors are not exhaustivdionting, and the Court must uske factors as it deems fit to
tailor an examination of the reliability @xpert testimony to the facts of each case. In
addition, the Court can weigh whether the expertvas developed fortiation or naturally
flowed from the expert's research; whethee ghroposed expert ruled out other alternative
explanations; and whether theoposed expert sufficientlyoanected the proposed testimony
with the facts of the casdd. While weighing these factors,glCourt must continue to function
as a gatekeeper who separates expert opinion evidence based on good grounds from subjective
speculation that masquerades scientific knowledgeld. Thus, speculative expert testimony
with no basis in the evidence is inadmissibeisgram v. Marley Cp169 F.3d 514, 518-19
(8th Cir. 1999)aff'd, 528 U.S. 440 (2000) (rewsng a district court floallowing a witness who
was qualified as a fire investigattio speculate before the jury as to the cause of the fire by
relying on inferences that haaésolutely no record support”).

Applying these standards, Dr. Kumar'poet provides in detail his methodology for
examining the blade visually and for elert@rcomposition, measuring striation spacing, and
calculating fatigue crack ppagation time. Dudley essentially challenges only the math in the
fatigue crack propagation calculation, arguing tBat Kumar incorrectly assumes that each
revolution of the turbine counts as a cycle @& &ngine. Dudley contends that a “cycle” means
an engine start or stop based on the testimorgodir’s first expert, Mr. Irvin, and based on
literature from PWC. As to Mndrvin, it is not clear that théestimony Dudley cites directly
contradicts Dr. Kumar's opinionand calculations. Furtheduring the line of questioning
Dudley cites, Mr. Irvin, who is na@ metallurgist, agreed that some of the issues being discussed
entailed matters of metallurgand he also testified that a takurgist needed to look at the

fracture surface of the failed PT bladkt. No. 37-11, at 12-13, 16, 26-27).



As to the PWC literature, Dudley cites a EWervice bulletin that provides a formula for
calculating cycles and abbreviated cycles foppaes of determining the service life limits of
specific rotor component parts (Dkt. No. 37-22)udl2y also points to the first page of the PWC
Investigation Report, which states that thgiea had a cycle count of 4,018 (Dkt. No. 37-8, at
1). That is the only mention @f cycle count in the reporth@ the report does nefaborate on
how cycles were counted or the significancehef cycle count. Dudley has not convinced this
Court that PWC’s method of coumg cycles renders Dr. Kumartsalculations inappropriate or
fundamentally unreliable. Dudley may cressamine Dr. Kumar on these issues, but based on
the record before the Court at this time, the Court determines that Dr. Kumar’'s anticipated
testimony, including his opinions on fatigue dcgropagation times, is admissible.

For these reasons, the Court determinesAbaiir has met its burden to demonstrate the
admissibility under Rule 702 of Dr. Kumaranticipated testimony, and the Court denies
Dudley’s request to exclude Dr. Kumar’s testimony.

IV.  Motion for Partial Summary Judgment

Summary judgment is properttie evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genigsige of material facnd that the defendant
is entitled to entry of judgment asvatter of law. Fed. R. Civ. P. 56glotex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is geaui the evidenceauld cause a reasonable
jury to return a verdict for either partyiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute sufficient alone to bar samary judgment; rather,
the dispute must be outcome detigrative under the prevailing law.Holloway v. Pigman884
F.2d 365, 366 (8th Cir. 1989). However, patigpposing a summary jushgnt motion may not

rest merely upon the allegations in their pleadingsford v. Tremayne747 F.2d 445, 447 (8th

10



Cir. 1984). The initial burden is on the moving party to demonstrate the absence of a genuine
issue of material factCelotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving
party to establish that there is a genuine issue to be determined aPtudential Ins. Co. v.
Hinkel, 121 F.3d 364, 366 (8th Cir. 2008). “The evicemf the non-movant i® be believed,
and all justifiable inferenceseato be drawn in his favor.Anderson v. Liberty Lobby, In&77
U.S. 242, 255 (1986).

As discussed above, Dudleyowes for summary judgment on all of its claims and the
amount of its compensatory damages, as wdtsantitlement to punitivelamages. The Court
will consider each in turn.

A. Claims of Negligence

To the extent Dudley asserts in @nended complaint a claim for negligemss sefor
Ag Air's alleged violation ofFAA regulations, Dudley now correctly abandons that claim.
“Under Arkansas law, the violation of a sttt is only evidence of negligence and does not
constitute negligence per seCent. Oklahoma Pipeie, Inc. v. Hawk Field Servs., LL@00
S.W.3d 701, 712 (Ark. 2012) (citinghannon v. Wilsqro47 S.W.2d 349 (Ark. 1997)3eeArk.
Model Jury Instr., Civil AMI 601. Dudley correctly states insitcurrent briefing: “Numerous
regulations govern aircraft maintenance and @ation of one or moref these regulations,
although not necessarily negligeniseevidence of negligence to bensidered along with all of
the other facts and circumstanceshia case.” (Dkt. No. 37, at 18).

Relying in part on such evidence, Dudlegntinues to assert a negligence claim and
requests partial summary judgmentthis claim. To establish prima faciecase of negligence
under Arkansas law, Dudley has the burden of/img that (1) it has sustained damages, (2) Ag

Air was negligent, and (3) Ag Air’'s negligence was a proximate cause of Dudley’s darSages.

11



New Maumelle Harbor v. Rochell®91 S.W.2d 552, 554 (Ark. 1999); Ark. Model Jury Instr.,
Civil AMI 302. Negligence is “the failure tdo something that a reasonably careful person
would do, or the doing of something that asenably careful person would not do, under the
circumstances.”New Maumelle Habor99l S.W.2d at 553-54 (citing/allace v. Broyles961
S.w.2d 712 (Ark. 1998)). Arkansas’s three-edenformulation of negligence combines the
first two of the four traditionaelements of negligence, dugnd breach, into the conclusory
element of negligence. 1 Howard W. Brill & Christian H. Brlkkansas Law Of Damagées
33:1 (6th ed. 2014). The question of what duty, if any, is owed is a question of law, while the
determination of the satisfaction of a ylaif care is a question for the juryatlett v. Stewart
804 S.W.2d 699, 702 (Ark. 1991); Brill & Brilsupra

Dudley argues that Ag Aiwas negligent in féing to perform the 200-hour PT blade
inspections. In response, AQir argues that Mr. Brewer msiakenly thought his checklist
complied with the PWC Maintenance Manualthough Mr. Brewer admitted there was no
excuse for not performing the 200dr PT blade inspections. Ag Air also attempts to lay some
blame on Dudley, claiming that MBrewer will testify that the FAA regulations also make the
owner responsible for knowing about servicdldiins that would advise of the 200-hour PT
blade inspection requirement. In addition, Ag Aates in its briefing tht there are issues of
fact in dispute as to whether the Hobbs metas accurate because of indications that Mr.
Benthien purposely disconnected the Hobbs met&urther, Ag Air sates in its pretrial
disclosures that it believes there are issues of fact in dispute regarding Ag Air's
recommendations to Dudley about overhauls iasdections and whether the PT blades would

have been replaced had the engineat been overhauled (Dkt. No. 45, 19).
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Whether or not Ag Air breached a duty oweaidinarily a question for the jury. More
importantly, however, the Court has determirthdt Dr. Kumar’'s testimony is admissible.
Based on that ruling and the competing opinioinghe experts as whether conducting the 200-
hour PT blade inspections would have preveniedengine failure and damage that occurred,
there remain genuine issues oftaeral fact in dispute as to gximate causation, an essential
element of Dudley’s negligence claim. Foedk reasons, the Court denies Dudley’s motion for
partial summary judgment &3 its negligence claim.

B. ADTPA

The ADPTA provides for a private right @fction to any person “who suffers actual
damage or injury as a result of an offenseiolation” of the ADTPA. Ark. Code Ann. § 4-88-
113(f); Skalla v. Canepari430 S.W.3d 72, 82 (Ark. 2013). THETPA prohibits a variety of
listed practices or services§eeArk. Code Ann. 8§ 4-88-107. Iibs briefing, Dudley specifically
cites the prohibition on “[kJnowingl making a false representationtashe characteristics . . .
or certification of goods oservices . . . ."ld., § 4-88-107(a)(1). “The elements of such a cause
of action are (1) a deceptive consumer-orientedraptactice which is rsleading in a material
respect, and (2) injury resulting from such acgKallg 430 S.W.3d at 82. Further, “[a] private
cause of action does not arisesait a showing of both a vidlan and resultant damagedd.

Dudley alleges in its first amended complahmt Ag Air violated the ADTPA by: “(a)
representing it inspected the Engine in acanog with the PWC Maintenance Manual when it
did not; (b) representing thenine was airworthy when it was th@and (c) representing that it
had complied with applicable Federal Aviationgdkations when it did not.” (Dkt. No. 26, |

14). These second and third allegas are redundant to the ext¢hat they also are based on
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the failure to perform the 200-hour PT blade exmns as called for in the PWC Maintenance
Manual.

The parties dispute whether Ag Air “knowigtimisrepresented that it was following the
PWC Maintenance Manual. As stated above, Mevigr essentially testiftethat he mistakenly
thought his checklist was congat with the PWC MaintenaadManual but had overlooked the
200-hour PT blade inspection requirement. Dudigakes several arguments in an effort to
show a knowing violation on the part of Ag Aikiewing the record evidence in the light most
favorable to Ag Air, there are disputed issuwdsmaterial fact regarding whether Ag Air
knowingly made misrepresentations. The Court afsts disputed issues d¢dct as to resultant
damages because, for the reasons discussed above, causation is in dispute.

In its summary judgment papers, in supporit®fADTPA claim, Dudley articulates two
additional alleged misrepresentations thadid not identify in its complaint or amended
complaint. First, Dudley asserts that Mr. Bezvand Ag Air made a misrepresentation to Mr.
Benthien and Dudley when, after the engine failout pre-suit, Mr. Brewer told Mr. Benthien
initially that the power turbi@ blade inspections were not mandatory, which apparently was
based on Mr. Brewer's belief at the time that tbguirement was stated in a service bulletin and
not the PWC Maintenance Manual. Secomlidley contends that Ag Air made a
misrepresentation in its discova®sponses that it was not contead to perform a power turbine
inspection. Even if the Court weeto consider these argumentade for the first time at the
summary judgment stage, Dudley fails to artate how these alleged misrepresentations—both
of which occurred after the enginelf@me—support a claim under the ADTPA.

For these reasons, the Court denies Dudlmgdsion for partial summary judgment as to

its ADTPA claims.
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C. Damages

Dudley also moves for summary judgmenttasthe amount of damages to which it
contends it is entitled on its negligence and ADTdé!#ims. As an initiamatter, the Court finds
a genuine issue of material fact in dispute reigg causation, and Dudléyas not established on
the record evidence before the Court that it isledtiio damages. Further, based on the parties’
briefing, the Court also finds disputed issuesaat fas to the amount damages Dudley claims.
Ag Air has raised, among other issues, dispussdds of fact as to the value of the engine
immediately before and after the incident andcathe value or ability to recover some of the
particular components of Dudleycaims for loss of use damageSeeArk. Code Ann. 8 27-53-
401 (defining the measure of damages in casgsving damage to motor vehicles); Ark. Model
Jury Instr., Civil AMI 2210 (same). The Court denies Dudley’s motion for partial summary
judgment as to the amount of damages.

D. Punitive Damages

Dudley also seeks a summary judgment mieiteation that it isentitled to punitive
damages pursuant to Arkansas Code Anedtd 16-55-206. In order to recover punitive
damages from Ag Air, Dudley has the burdempudving that Ag Air is liable for compensatory
damages and that either or both of two aggragdtactors were presemé related to the injury
for which compensatory damages are awardedsupport of its claim for punitive damages,
Dudley cites the first aggrawag factor, which requires showing that a defendant “knew or
ought to have known, in light of the surrounditigcumstances, that $iior her conduct would
naturally and probably result injiry or damage and that he she continuethe conduct with
malice or in reckless disregard of the consegas, from which malice may be inferred.” Ark.

Code Ann. 8§ 16-55-206(1). “Before punitive danmgeay be allowed it must be shown that in
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the absence of proof of malice willfulness there was a want@md conscious disregard for the
rights and safety of others on the part of the tortfeasbalrymple v. Fields633 S.W.2d 362,
363 (Ark. 1982). “Negligence alone is not suffidiém support an award of punitive damages.”
Wallace v. Dustin681 S.W.2d 375, 377 (Ark. 1984)

Dudley argues that Ag Air acted with suetalice or in reckless disregard based on the
alleged misrepresentations discussedovae and based on Mr. Brewer's testimony
acknowledging the potentidnger to the lives of others thaduld result from a mistake on the
part of Ag Air's mechanics. The Court deni2gdley’s motion for partial summary judgment as
to punitive damages. Because there is aufdalispute regarding causation, Dudley has not
demonstrated that it is entitled to compensatory damages and, therefore, has not met its initial
burden to support an award of punitive damages.

—_—

For these reasons, the Court denies Dudleyson for partial summary judgment in all
respects (Dkt. No. 36).

SO ORDERED this the 8th day of April, 2015.

%" /g .W
Kri&ti nglcls.hlgaker
UnitedState<District Judge
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