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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

CHRISTINE ORTEGA PLAINTIFF
V. Case No. 3:13-cv-00197-K GB

TA OPERATING LLC d/b/a/

TRAVELCENTERSOF AMERICA

and JOHN DOES 1-5 DEFENDANTS
OPINION AND ORDER

On September 4, 2013, plaintiff Christine @gefiled this action alleging premises
liability on the part of diendant TA Operating LLC d/b/ TravelCenters of America
(“TravelCenters”) (Dkt. No. 1).TravelCenters filed a moticior summary judgment (Dkt. No.

9). Ms. Ortega has filed a response (Dkt. No. 14), to which TravelCenters has replied (Dkt. No.
18). For the reasons below, the Court defireselCenters’s motiofor summary judgment

l. Factual Background

Unless otherwise noted andesjfied by citation, the followig facts are undisputed and
taken from TravelCenters’'s statement of undisputed facts (Dkt. No. 11) and Ms. Ortega’s
opposition to TravelCenters’s statement of undisputed fact (Dkt. No. 16).

On March 13, 2006, Ms. Ortega and her hashaMir. Ortega, long-haul commercial
truck drivers, stopped at the TA Truck Stop inml&aArkansas (Dkt. No. 16, at 2). Ms. Ortega
fell while exiting an exterior doorway at the premises, which was owned and operated by
TravelCenters. On the other side of the day, there was a single eight-inch step down that
Ms. Ortega did not see before ligt. There were no warnings oautions to take special care.

Ms. Ortega describes the do@s “double hung metal cross-ludesign . . . containing
glass window inserts on the upper [half],” witbors hinged to be opened outward (Dkt. No. 16,

at 3). She describes the threshold walkway asigtong of a “concrete slafthat] terminated at
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the edge of the cinder blocktexior wall of the building” [d. at 4). Where the slab terminated,
she states that there was a “drop off” of 8 exland that “the approxate width of the slab
extension past the doors, wheasgd, was likewise 8 [inches]it().

TravelCenters contends thaetktep differs in color frorthe ground below, which also
had a black floor mat that added further contra&t.(No. 11, at 3). Ms. Ortega claims that the
slab extension was “discoloreddblack,” that the exterior walkay and floor mat that abutted
the slab extension also were dark in color, Hrad “the ledge was so small that there did not
appear to be a step there” (Dkio. 16, at 4). Ms. Ortega also cte that it was dusk so that it
was dark outside and that thereswm lighting neathe exteriorid.). Lastly, she claims that she
and her husband had never before visited the ihgildr viewed the doorway from the outside
(Dkt. No. 16, at 2, 4).

. Legal Standard

Summary judgment is propertlie evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genigsigee of material facnd that the defendant
is entitled to entry of judgment asvaatter of law. Fed. R. Civ. P. 56glotex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is geaui the evidenceauld cause a reasonable
jury to return a verdict for either partyiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute sufficient alone to bar samary judgment; rather,
the dispute must be outcome determinative under prevailing ldbolloway v. Pigman 884
F.2d 365, 366 (8th Cir. 1989). However, patigpposing a summary jushgnt motion may not
rest merely upon the allegations in their pleadingsford v. Tremayne747 F.2d 445, 447 (8th
Cir. 1984). The initial burden is on the moving party to demonstrate the absence of a genuine

issue of material factCelotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving



party to establish that there is a genuine issue to be determined aPtudential Ins. Co. v.
Hinkel, 121 F.3d 364, 366 (8th Cir. 2008). “The evicemf the non-movant i® be believed,
and all justifiable inferenceseato be drawn in his favor.Anderson v. Liberty Lobby, In&77

U.S. 242, 255 (1986).

1. Analysis

Under Arkansas law, a property owner owegeaeral duty to exerciserdinary care to
maintain his premises in a reasonablfg sandition for the benefit of invitee¥oung v. Paxtgn
873 S.W.2d 546, 661-62 (Ark. 1994). Similarlyetuty to warn an invitee of a dangerous
condition applies only to “defects conditions which are in the tuae of hidden dangers, traps,
snares, pitfalls, and theké, in that they are known to the invitor but not known to the invitee and
would not be observed by the lattertihe exercise of ordinary careKroger Co. v. Smith218
S.W.3d 359, 363 (Ark. Ct. App.0R5) (citations omitted). An “invitee” is a person who is
“induced to come onto the property foethusiness benefit of the possessdddder v. Lawson
898 S.w.2d 40, 42 (Ark. 1995) (citations omittedn exception to this duty exists “when the
danger is either known or obviots the invitee” or “so apparent that he may reasonably be
expected to discover them and biyfable to look out for himself.”Young 873 S.W.2d at 661-
62 (quotingRamsey v. Am. Auto. Ins. C@56 S.W.2d 236, 238 (1962)). However, this
exception may not apply in certain circums@s where the property owner “should reasonably
anticipate that the invieewill be exposed to the danger despite his knowledge of it or its obvious
nature.” Van DeVeer v. RTJ, Incl01 S.W.3d 881, 884, 886-87r{A Ct. App. 2003). “Under
this rule, the basis of a defendant’s liabilitysigperior knowledge odn unreasonable risk of
harm of which the invitee, ithe exercise of ordary care, does not @hould not know.”

Jenkins v. Hestand’s Grocery, In898 S.W.2d 30, 31 (Ark. 1995).



TravelCenters argues that the dangerous condition was “open and obvious” because it
was a single step approximately eight inches high of a different color than the ground
immediately below. TravelCenters appears guarfurther that, because people are required to
negotiate such steps in everyday life, Ms. Ortegg reasonably be expected to discover it and
look out for herself. TravelCearts cites non-controfig case law to support its arguments.

Genuine issues of material fact exist as to whether the dangerous condition here was
“‘open and obvious” and discoverabthrough the exercise of dnary care. Ms. Ortega
genuinely disputes that the steps of a different color thahe ground immediately below. Ms.
Ortega contends that, from an exiting oasér's view looking downward, the step was
discolored and blackened, miaittg the ground and mat underneatiis. Ortega also contends
that the step did not provide enough spacctmmmodate a non-movimgiman foot, much less
a person walking through the door. When viewethalight most favorable to Ms. Ortega, this
Court determines that a reasonable juror caaldclude that the photasf the doorway taken
after the fall tend to support Ms. Ortega’s cotiters. Ms. Ortega also argues that the accident
occurred at dusk, without adequéditghting near the exterior dhe exit, making it dark enough
outside to compound the alleggdiiangerous condition. Lastlyls. Ortega claims that an
exiting customer’s view of the drop-ofind ground below was completely obscured by the
bottom half of the door.

In support, Ms. Ortega citegan DeVeer 101 S.W.3d at 884. IWan DeVeerthe
Arkansas Court of Appeals held that summamygment was inappropriate as to whether the
dangerous condition created by stairs with no landing was “open and obvious” because the fact
that the stairs had no landing was at leadigily hidden by the door when it was closdd. at

885-86. Because the door opened away froen ghrson entering, a reasonable person in



plaintiff's position “might well have taken auple of steps forward while pushing the door open
and fallen before noticing the drop-off.1d. at 886. According to the court, even if the
dangerous condition was open and obvious, winetigeproperty owner “should have reasonably
anticipated the harm, despitee known or obvious nature of the dangerous condition, is a
guestion of fact for the jury that caot be decided on summary judgmenid: at 887.

Though Arkansas Court of Appeals opinions aot controlling here, this Court finds
Van DeVeepersuasive. The Court rejedisavelCenters’ argument thetan DeVeeshould be
distinguished based on the dangera@ondition here not involving hidden staircase or absent
landing but a single step withn eight-inch edge. FurthefravelCenters’s claim that any
reasonable person could see that there wéigld drop-off through the window of the door is
genuinely disputed by Ms. Ortegd.astly, none of the casedeaml by TravelCenters involve a
dangerous condition stemming from altegedly hidden step or staircase in the same way as the
step was allegedly hidden herecontradict the principles found Wian DeVeer See, e.gMohn
v. SchusslerNo. CX-96-1364, 1996 WL 734855, at *1 (Min@t. App. 1996) (finding that step
was not an open and obvious hazard bsedthe step was in plain view’Bertrand v. Alan
Ford, Inc, 537 N.W.2d 185, 189 (Mich. 1995) (finding thdéspite the fact that the danger was
obvious or known to the plaintifthe court had to determine whether a genuine issue of material
fact existed as to whether the risk of fallwgs unreasonable because “where there is something
unusual about the steps, becaoistneir ‘character, location, @urrounding conditions,’ then the
duty of the possessor of land to ecise reasonable care remains”).

Thus, taking all of the record evidence anewing it in the lightmost favorable to Ms.
Ortega, this Court concludes that a reasonalte gould determine among other things, as Ms.

Ortega contends, that the dangeraondition created by the staias at least partially hidden by



the door when it was closed and that a reasonable person in Ms. Ortega’s position “might well
have taken a couple of steps forward whilehpug the door open and fallen before noticing the
drop-off.” For these reasons, summary judgmemnbisappropriate as wwhether the dangerous
condition was “open and obvious” or as to thgy TravelCenters owed to Ms. Orteghl. at
885-86. Accordingly, TravelCenters’s motiom Bummary judgmernis denied.

SO ORDERED this the 9th day of March, 2015.

Fpidn Ao

Kristine G. Baker
UnitedState<District Judge




