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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

CALIFORNIA EQUITY

MANAGEMENT GROUP, INC. PLAINTIFF

V. Case No. 3:13-cv-00227 KGB

INDEPENDENT BANK et al. DEFENDANTS
ORDER

On September 19, 2013, plaintiff Californiguty Management Group, Inc., (“CEMG”)
filed this quiet-title action in the Circuit Court of Crittend€ounty, Arkansas (Dkt. No. 1, at 9).
On October 24, 2013, separate defendant Indeperigknk removed the action to this Court
(Dkt. No. 1). Before the Court is CEMG’s tian for leave to amend complaint and motion to
remand (Dkt. No. 14), separate defendant Inddpet Bank’s motion to terminate interpleader
and distribute funds and suppient thereto (Dkt. Nos. 12, 23nd separate defendants RJ
Investments, LLC, and Jim A. Curtis’s motion feave to file a suppleemtal answer (Dkt. No.
10). RJ Investments, Mr. Curtiand defendant Michael F. Ratffgralso join in Independent
Bank’s motion to terminate interpleader angpglement thereto (Dkt. Nos. 24, 26), and the
Court held a hearing on this motion (Dkt. No. 29).

For the following reasons, the Court grantpant and denies ipart CEMG’s motion for
leave to amend and motion to remand, dermdependent Bank’s motion to terminate
interpleader and distribeifunds, and grants RJ Investments and Mr. Curtis’s motion for leave to
file a supplemental answer. Within 10 daystloé date of this Order, CEMG shall file its
amended complaint to the extensiirvives this Order. Withid4 days of the date that CEMG

files its amended complaint, RJ Investments and@dirtis shall file their supplemental answer.
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l. Factual Background

The following facts are taken from plaintifismended complaint (Dkt. No. 14-1), unless
otherwise cited, and accepted as true at theomaoti dismiss stage. The commercial property at
issue is in West Memphis, Arkansas. Becaeggarate defendant RJ Investments failed to pay
taxes due on the property, Crittenden Counrsrtified the propertyto the Arkansas
Commissioner of State Lands, John Thurston. Gbeamissioner sold thgroperty to CEMG at
a negotiated sale and issued to CEMIBnited warranty deed for the property.

Upon learning of the sale ambuance of the limited warranty deed, separate defendants
Independent Bank, RJ Investments, and trustezhddl Rafferty separatelequested that the
Commissioner cancel the limited wanty deed pursuant to Arkansas Code Annotated 8§ 26-37-
204(b) and (d) (Dkt. No. 19, at 3). Followirsgparate defendants’geests but before the
Commissioner made a decision, CEMG filed thisoecin the Crittenden Qunty Circuit Court.

On September 30, 2013, the Commissionerrdeted that the limited warranty deed
should be canceled pursuant to Arkansas Godetated § 26-37-204(d) because “proper notice
was not provided to Independent Bank or the BEeigif the loan, as interested parties, of the
above referenced tax delinqueetal property prior to the salef the property for delinquent
taxes” (d. at 3). The Commissioner issued a deédancellation on November 5, 2013. Upon
receipt of payment of taxes, interest penaltg] costs, the Commissier issued a redemption
deed to RJ Investments on November 6, 20d.3.

Interpleaders Coast to Coast Medical, Llabd F&H Ventures, LLC (collectively, the
“interpleaders”), are tenants oretproperty in question pursudotrespective lease agreements
with RJ Investments. Due to the uncertaistyrounding the ownerghiof the property, the

interpleaders filed a motion to intervene and motion to interplead their respective lease payments



until the Court determines ownership of the properfhe interpleaded funds are being held in
this Court’s registry.

. Motion For Leave To Amend Complaint And To Remand

CEMG seeks leave to amend its compglaio add the Commissioner as a named
defendant, to assert additional claims against the Commissioner, to clarify factual allegations,
and to correct the legal description of the reapprty at issue (Dkt. Nd.4). Pursuant to Local
Rule 5.5(e), CEMG has attachaaopy of the amended pleading to its motion (Dkt. No. 14-1).

Courts should freely give leave to amengl@ading when justice seequires. Fed. R.
Civ. P. 15(a)(2). Under the liberal amendmeriigyoof Federal Rule of Civil Procedure 15, “a
district court’'s denial of leave to amend pleadings is appropriate only in those limited
circumstances in which undue delay, bad faithtro: part of the movingarty, futility of the
amendment, or unfair prejudice to then-moving party can be demonstratedRoberson v.
Hayti Police Dep’t 241 F.3d 992, 995 (8th Cir. 2001). A denial of a motion for leave to amend
based on futility means that the amended comptauld not survive a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(&utz v. Nelson601 F.3d 842, 850 (8th Cir. 2010).

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fakstitroft v. Igbgl 556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2007)). A claimis
facially plausible “when the plaintiff pleads fael content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleded (citing
Twombly 550 U.S. at 556). “While a complairitacked by a Rule 12(b)(6) motion to dismiss
does not need detailed factual allegations, a plaintiff's obligation to provide the ‘grounds’ of his

‘entitle[ment] to relief’ requires more than ldband conclusions, and a formulaic recitation of



the elements of a cause of action will not ddvwombly 550 U.S. at 555 (altation in original)
(citations omitted). “When ruling on a motion dsmiss, the district court must accept the
allegations contained in the complaint as trod all reasonable inferences from the complaint
must be drawn in favor of the nonmoving partyyoung v. City of St. Charle244 F.3d 623,
627 (8th Cir. 2001).

Because CEMG argues that the amendnaglding the Commissioner would destroy
diversity, the Court must ald@ep in mind the standard detth by the Eighth Circuit ilRyan v.
Schneider National Carriers, Inc.

In deciding whether to graiteave to amend, courts stubalance the defendant's

interest in retaining the federal forumthvthe plaintiff's competing interest in

avoiding parallel federal aratate litigation. Courtsansider whether the purpose

of the amendment is to defeat fedejarisdiction, whether the plaintiff has

delayed in requesting amendment, whetttee plaintiff will be significantly

injured if amendment is refused, amtyather factors bearing on the equities.

263 F.3d 816, 819 (8th Cir. 2001). Such considenatiapply even if CEMGtates a facially
plausible claim against the Commissioner.

The Court determines that CEMG’s amendeshjglaint does not state a facially plausible
claim that the Commissioner violated Arkansas.|lalo begin, CEMG contends that the Court
cannot at this stage determine whether the Cigsianer violated Arkansas law because “[t]he
guestion before the Court now is whether it haisgliction to decide who is correct” (Dkt. No.
22, at 4). But as stated above, before @mart can rule on the motion to amend, it must
determine whether the amendment would bedutithich requires a determination on whether
CEMG states a facially plausible claim agathgt Commissioner. To determine whether CEMG
states a facially plausible claim, t®urt must interpret Arkansas laviiee Ashcrofts56 U.S.

at 678 (“[T]he tenet that a court must acceptta® all of the allgations contained in a

complaint is inapplicable to legal conclusions.”).



Arkansas law provides at least two avenuesettle ownership and gt to property sold
at a tax sale. First, those with prior intee like defendants, maseek relief from the
Commissioner by asking him to set aside a sé&eeArk. Code Ann. 8§ 26-37-203. |If the
Commissioner, for example, determines thatittterested parties didot receive the required
notice of sale and right to redeem, the Commissishall “[s]et aside theale” or “[n]otify the
owner and interested partiestbé reasons why the Commissioner. does not believe the sale
should be set aside.ld. § 26-37-204(d). Second, purchasatsa tax sale, like CEMG, may
bring suit to quiet title.Id. § 26-38-201. A limited waanty deed establishepama facietitle
in the purchaser.ld. § 26-38-202(d)(2). If a defendantopes superior claim to the property,
however, a court must order the Commissionesdoe a redemption deed to that defendéoht.

8 26-38-204(c). Otherwise, a court may simpbnfirm the forfeiture and conveyance to the
benefit of the purchaseSeed. § 26-38-205.

First, CEMG argues that, becausdimaited warranty deed establishespama facie
entittement to the property and shifts the burden to those claiming an interest to establish
superior title, the Commissioner could not havee@gqtursuant to the first avenue to set aside
CEMG’s deed before completion tifis quiet-title action. In éer words, CEMG challenges the
Commissioner’s ability to set aside its limitacirranty deed. Defendants respond that CEMG
cites no authority to argue that its filing ofgaiet-title action forbade the Commissioner from
acting, that Arkansas law requsrstatutes to be read in arim@nious manner, and that neither
statutory scheme explicitly states it is mutuaiclusive to the otherDefendants also make the
point that they were first in time. They sougélief from the Commissioner before CEMG filed
its quiet-title action; only the Commissioner’stelenination of the notice issue came after the

state court action was filed.



The Arkansas Supreme Court has stated that:

[t]he first rule in considering the meaning afstatute is to construe it just as it

reads, giving the words their ordinary and usually accepted meaning in common

language. If statutes relai® the same general subjesatter, each one must be

read in a manner harmoniowsth the other, if possikl All acts passed upon the

same subject . . . must be construed tagethd made to stanfdcapable of being

reconciled.

Bolden v. Wajt719 S.W.2d 428, 429 (Ark. 1986) (citatiomitted). The statutory schemes at
issue here, when read together and giveir thlain meaning, allow the Commissioner to set
aside a sale regardless of whether the purchesebrought a quiet-title suit. Arkansas Code
Annotated § 26-37-204(d) provides that the Comrmoiesi shall set asidedlsale upon a lack-of-
notice determination or notify the owner ammterested parties of the reasons why the
Commissioner does not believe that the sale shmikkt aside. The fact that a limited warranty
deed establishgwima facietitle for a purchaser pursuantAskansas Code Annotated § 26-38-
202(d)(2) does not negate this. A showingpifa facietitle simply satisfies plaintiff’'s burden
to show title and shifts the burden tofefelants to show title in themselvesSee Allen v.
Phillips, 112 S.W. 403, 404 (Ark. 1908) (“The deetfl the Commissioner . . . upon which
appellant relied was prima facie evidence of titihim. But it was no more than this.'3ee
alsowinn v. Whitehousd.31 S.W. 70, 71 (Ark. 191000k v. Ziff Colored Masonic Lodge, No.
119 96 S.W. 618, 619 (Ark. 1906). The statutes do not suggest otherwise.

Next, CEMG argues that the Commissioner is a necessary and appropriate party to this
quiet-title action because he is a predecessttiento the property by way of certification and
forfeiture. However, previous actions to quigte by tax-sale purchasers who held limited
warranty deeds from the Commissioner hasenamed the Commissioner as a pafge, e.g.

Pulaski Choice, LLC v. 2735 Villa Creek, L¥76 S.W.3d 500 (Ark. Ct. App. 201@inn Farms

& Timber Ltd. P’ship v. Union Pac. R.R. C661 F.3d 354 (8th Cir. 2011). Based on this, the



Court determines that the Commissioner is aopredecessor in title under Arkansas law.
Moreover, even if the Commissioner was &dacessor in title, amendment based on this
argument would not be appropriate under Byan considerations. See263 F.3d 816, 819.
CEMG will not be injured abselhe amendment, as the Comssioner does not claim a right to
title; with that, the purpose tthe amendment appears to be to defeat federal jurisdidtion.

Lastly, CEMG argues that the Commissiomeust be added as a party pursuant to
Arkansas Code Annotated § 26-38-204(c). Se@®#38-204(c) provides that a court will order
the Commissioner to issue a redemption deeddefendant who establishes a superior claim.
CEMG argues that the Commisser must be added as a party because, under Federal and
Arkansas Rules of Civil Procedure 65(d)(2), iajunction or restraimg order only binds the
parties, the parties’ officers, agents, servaataployees, and attorneys. Here, however, the
Commissioner has already issued a redemption tteedparate defendant RJ Investments. If
the Court rules for defendants, a new redemption deed will not be necessary. Moreover, if the
Court rules for CEMG, only an order confirmitige forfeiture and conveyance is necess&ge
Ark. Code Ann. § 26-38-205. Thislecause a circuit court’s deerof confirmation operates as
a “complete bar at law and in equity of a claindefense . . . to the title of the real property” and
“to vest the complete and indefeasible title to ted property in plaintiff . . . free and clear of all
claims regardless of whether the forfeiture amvatyance is void or voidable because of a defect
or irregularity in the proceedings forfeit and convey the real propertyld. § 26-38-206.

For the reasons above, the Court denies CEMtdtion for leave to amend complaint to
add the Commissioner as a nhamed defendantenbants do not object to CEMG amending its
original complaint to clarify factual allegatiom®d to correct the legaescription of the real

property at issue. The Couwgtants CEMG’s motion for leav® amend complaint to clarify



factual allegations and to correct the legal desonpof the real property at issue. CEMG shall
file its amended complaint consistent with anthim 10 days of this Order. Because the Court
denies CEMG’s motion for leave to amendatit the Commissioner as a named defendant, the
Court also denies CEMG’s motion to remandcasiplete diversity is not destroyed.

[I1.  Motion To Terminate Interpleader And Distribute Funds

In light of the Commissioner’'s cancellati of CEMG’s limited warranty deed and
issuance of a redemption deed to RJ Investmeaparate defendant Independent Bank moves
the Court to allow the interpleaders to reruture rental payments according to the lease
agreements and to release the funds being helldeirCourt’s registry to RJ Investments. In
support, Independent Bank citésister v. Arnold 458 S.W.2d 414, 417 (Ark. 1970), and
Browning v. Hicks420 S.W.2d 545, 547 (Ark. 1967), two catiest held that a “void tax deed”
conveys no interest or title in the subject prope Separate defendants RJ Investments, Mr.
Curtis, and Mr. Rafferty join in IndependeBlank’s motion to terminate interpleader and
supplement thereto.

CEMG responds that whether its limited memty deed is valid has not yet been
determined and that the decisiond_umster and Browning followed adjudications on the merits
that had found the tax deeds iigta The Court agrees, irrespeet of its above determination
that CEMG failed to state a facially plausildlaim against the Commissioner. CEMG has not
had the opportunity to respond fully to a properly labeled dispositive motion. The Court denies
Independent Bank’s motion to terminate inteagler and distribute funds (Dkt. No. 12).

The Court credits the moving defendants’ @anms that the funds being held in the
Court’s registry are needed to maintain propéne property and that requiring tenants to remit

monthly rental payments to the Court’s regjistreates an unnecessdcjoud” on the property’s



rentable space that has prevented them ffiowling new tenants. CEMG agrees with the
moving defendants’ maintenance concern aodsents to a certain amount of funds being
remitted from the Court’s registry for maintenance and upkeep, including repairs to the parking
lot, regular annual and quarterly maintenanckgabons, insurance prdoms, and real estate
taxes due (Dkt. No. 27, at 2). However, theving defendants have nstated an amount that
would be sufficient to maintain the property. @& also agrees to allow any new or future
tenants to remit monthly paymerndsectly to RJ Investmentsyhich would then be responsible

for remitting those rental payments to the Court’s registty. (

Given the moving defendants’ concerns &EMG'’s stated willingness to accommodate
those concerns, the parties are ordered to @mwegtconfer regarding an amount sufficient to
maintain the property if distributed from the Coairegistry. The partee shall file a status
report within 14 days of the date of this OrdHrthe parties cannot agree on an amount, then the
Court will set a schedule for the parties to subméfbron the issue. Fimtr, any new or future
tenants shall remit monthly payments directlyRd Investments, which shall then remit those
rental payments to the Court’s registry.

IV. Motion To File A Supplemental Answer

Separate defendants RJ Investments and MtisQuove for leave to file a supplemental
answer (Dkt. No. 10). Federal Rule of Civiloeedure 15(d) provides that “the court may, on
just terms, permit a party to serve a sepmntal pleading settinout any transaction,
occurrence, or event thaappened after the date of the pleg to be supplemented.” For good
cause shown, the Court grants RJ Investmants Mr. Curtis’'s motion for leave to file a
supplemental answer. RJ Investments and Mr. Csimad file their supplemental answer within

14 days of the date that CEMiBes its amended complaint.



* % %

For the reasons above, the Qogirants in part and deni@s part CEMG’s motion for
leave to amend and motion to remand (Dkb. M4). The Court denies CEMG’s motion for
leave to amend complaint tddthe Commissioner as a namefeddant and motion to remand.
The Court grants CEMG’s motion for leave to amhe€omplaint to clarifffactual allegations and
to correct the legal description of the reabgerty at issue. CEMG shall file its amended
complaint consistent with and within 10 days of this Order.

The Court denies Independent Bank’'s mottonterminate interpleader and distribute
funds (Dkt. No. 12). The partiese ordered to meet and confegarding an amount sufficient
to maintain the property if distributed from th@gt's registry. The parties shall file a status
report within 14 days of the date of this OrdHrthe parties cannot agree on an amount, then the
Court will set a schedule for the parties to subméfbron the issue. Fimtr, any new or future
tenants shall remit monthly payments directlyRd Investments, which shall then remit those
rental payments to the Court’s registry.

The Court grants RJ Investments and Mr. Clsrtisotion for leave to file a supplemental
answer (Dkt. No. 10). RJ Investments and Mr.tiSwghall file their supplemental answer within
14 days of the date that CEMiBes its amended complaint.

IT IS SO ORDERED this 20th day of June, 2014.

KRISTINE G. BAKER
UNITED STATES DISTRICT JUDGE
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