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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

KEVEN LATIMER AND BRENDA

LATIMER,
PLAINTIFFS,
V. CIVIL ACTION NO.
3:14-cv-00027-BRW/ITR
WRIGHT MEDICAL TECHNOLOGY,
INC.,
DEFENDANT.

STIPULATED PROTECTIVE ORDER

This Order is entered in accordance with Rifeof the Federal Rules of Civil Procedure,
and in consideration of the stilation of the parties, by andrdugh their respective counsel, that
this Protective Order should be entered to protakti confidentiality or privacy interests of the
Parties as well as any third parties from whoforimation is sought in this matter and to avoid
any unnecessary delay in discovery caused bguties which may arise regarding claims of
confidentiality.

l. SCOPE OF PROTECTIVE ORDER

1.01 Scope of Order

This Order shall apply to discovery initiategl any of the parties tone or more of the
other parties or to any third parties and shpply to all information, documents, electronically
stored information (“ESI”), and/or things inetlpossession of or under tt@ntrol of any party or
third party subject to discovery in this action. This Order shall further govern the production of
documents and information supplied in this casany form by a party and designated by that

producing party as embodying “Confidential’ fonmation for purposes of discovery or
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otherwise'
. PROCEDURES FOR PROTECTION OF CONFIDENTIAL INFORMATION

2.01 *“Confidential” Information Defined

“Confidential” information shall include any non-public m@é or other information
that the Producing Party reasonabhd in good faith believes contaior reveals trade secrets;
confidential research, development or comnaraiformation, including, but not limited to,
inspections of premises or things; or other proprietary or sensitive information or know-how that
derives its value from secrecy, or such matehal public disclosure afhich would cause the
Producing Party, or third parsieidentified therein, irrepable harm, undue annoyance or
embarrassment which merit confidential status mmsto the Federal Rules of Civil Procedure,
local rules of this Court and applicable statytand decisional law. The scope of this Order
shall include all copies, excerpts, summaries, tesithat are prepared derived therefrom and
that incorporate or reflect information comed in any Confidential Material, as well as
testimony and oral conversations dedvkerefrom or related thereto.

“Confidential” informaton shall not include:

@) Information, materials, or documemtiseady in the recipient’s possession
prior to the date of this Order and thate not acquired oobtained pursuant to
confidentiality restrictions;

(b) Information, materials, or documenobtained by the recipient from a

third party who, insofar as is known by theipgent, is not prohibited from transmitting

! For purposes of this Order, “document” slmalie the same meaning as that set forth in
Fed.R.Civ.P. 34(a)(1)(A),e., “any designated documents or @tenically stored information -
including writings, drawings, gphs, charts, photographs, souadordings, images, and other
data or date compilations - stored in any meditom which information can be obtained either
directly or, if necessary, aftéranslation by the responding partyara reasonably usable form.”



the information to the recipient; and
(©) Information, materials, or documerttsat are generally available to the
public, including information which becomesagiable to the publithrough no breach of

this agreement by a Party.

2.02 Designation of Confidential Information

Each deposition transcript page or portion thereof, each interrogatory answer or portion
thereof, each produced document or portion thereof, and each premise or thing or portion thereof
which is deemed by the Producing Party to ldse confidential information (hereinafter
“Confidential Information”), will be identied and labeled as “CONFIDENTIAL.” Labeling
should be done in such manner as not to obscure the text or content of the document.

Such identification and marking shall be made at the time when the Producing party
provides responses, documents, inspections, iagghthat it consider to be Confidential
Information. In the case of deposition trangtrpages, the designating party shall advise
opposing counsel of the specifiiages to be designated “Confidential” information, if any,
within twenty-one (21) days after the receipttioé¢ transcript of the deposition, if such request
for a confidential designation isot made at or during thdeposition, in wkth case the
designating party has no furthasligation. Counsel must make a good faith attempt to designate
only those materials which caih sensitive business or her confidential matters or
information, not available to thgeneral public, as @hfidential Information. During the 21-day
period, the entire deposition transcript $bal deemed to be confidential.

2.03 Disputes as to Confidential Information

A party may object to the designation ofrjpaular Confidential Information by giving

written notice to the party designating thesmlited information within 30 days of said



designation. The written notice shall identify the information to which the objection is made. If
the parties cannot resolve the edijon within thirty (30) daysafter the time the notice is
received, it shall be the obligation of thetgadesignating the inforation as CONFIDENTIAL

to, within that 30-day period, \ntarily remove the “Confiddral” designationor file an
appropriate motion requesting that the Court eateorder preventing or limiting disclosure. If
such a motion is timely filed, the disputedformation shall be treated as Confidential
Information under the terms of this Protectived@runtil the Court ruleen the motion. If the
designating party fails to file such a motion withie prescribed time, the disputed information
shall lose its designation a®©OGIFIDENTIAL and shall not thereafter be treated as Confidential
Information in accordance with this Protectived®r. In connection with a motion filed under
this provision the party designating the infotioa as CONFIDENTIAL shall bear the burden of
establishing that good caussists for the disputed informati to be treated as Confidential
Information.

If the confidential provisions of this Order become inapplicable to any Confidential
Material as set out above, thére Producing Party must supplydqresting Party with copies of
subject documents without th€onfidential” designation.

. AUTHORIZED USE OF CO NFIDENTIAL INFORMATION

3.01 Use of Confidential Information

Confidential Information shall not be used or shown, disseminated, copied or in any way
communicated to any person fany purpose whatsoever, oth#ran as required for the
preparation and trial of thiaction, including any appealsnd only in compliance with this
Order. Confidential Information shall not lised for competitive purposes. No person shall

under any circumstances sell, offer for saldyeastise or in any way disclose Confidential



Information (e.g., no person ah permit the viewng, dissemination,copying, recording,
duplicating, transmitting or shagnof Confidential Information). Counsel for Plaintiffs and
Defendants shall take necessand reasonably proper precautidosprevent the unauthorized
or inadvertent disclosure or distribution of any Confidential Information.

Except with the prior writtesonsent of counsel for the hpadesignating the information
or upon further order of this Court, disclosureCainfidential Information shall be limited to the
following persons, who shall be refed to as “Qualified Persons”:

(@) Attorneys of record for any of the parties and necessary employees of the
attorneys of record or the law firm thfe attorneys of record in this case;

(b) experts and consultants retainedthg parties and whose assistance is
reasonably necessary in the @egiion and trial of this acn, as well as the employees
of the outside experts and consultants fer fim of such experts and consultants who
have a need related to this litigation teiesv the Confidential lformation provided said
expert has agreed to be bound by thense of this Order and has executed the
acknowledgement attachkéreto as Exhibit “A%

(c) all named parties who have madeagpearance in this lawsuit and their
employees;

(d) the Court (including any appellate coujtiry that hears this case at trial,
court personnel, and court reporters in connection with this litigation;

(e) persons or entities that providegiation support seiges (including, but

not limited to, photocopying, @eotaping, preparing exdits or demonstrations,

2 A copy of each executed acknowledgementtirejato Plaintiffs’ consultants/experts
shall be maintained by counsel for Pldist and those relating to Defendant’s
consultants/experts shall be mained by counsel for Defendant.



organizing, storing, retrievingata in any form or medm) and their employees and
subcontractors;

)] any person who was involved in bas knowledge of the preparation of
the document or information or who authored, received a copy of, or reviewed the
document before it was produced in this litigation, provided the person’s prior receipt of
this information was not subject tacanfidentiality or protective order;

(9) current and former officersnd employees of Producing Party in
connection with the deposition tral testimony of such person;

(h) persons designated by the ProducingyPas custodians for purposes of e-
discovery;

() any other person, entity or firm, withe prior written onsent of the Party
that produced the document or information @esignated such document or information
as CONFIDENTIAL,;

(), mediators and mediators’ employesgively assisting in the mediation in
connection with this matter;

(K) witnesses or deponents in the coun$ehis litigation, only as necessary
for the litigation and only after the personwtom such disclosure is made has been
informed of this Protective Order and hagreed in writing tdoe bound by signing the
form of acknowledgement arxexd as Exhibit “A”; and

)] any other person designated by theuf in the interest of justice, upon
such terms as the Court may deem proper;

3.02 Prerequisites to Disclosure to Qualified Persons

No person listed in paragraph 3.01(b) oy ¢kall be allowed access to Confidential



Information unless each person is (i) given a cophisfOrder and advised as to its terms by the
respective party’s attorney; and (ii) agrees inimgitto strictly comply with the terms of this
order through completion of the form thatisached to this Order as Exhibit “A”.

In addition, if a party wishew® disclose “CONFIDENTIAL” ifiormation to an expert or
consultant under paragraphs 8b who is knawnbe a Competitor (or an employee of a
Competitor of the party that so designated tlseaery material), the party wishing to make
such disclosure shall give at least seven lassirdays advance noticewmiting to the counsel
who designated such discovery material as “CI@NENTIAL,” stating that such disclosure will
be made, identifying by subject matter categoryhef discovery material to be disclosed, and
stating the purposes of such disclosure. ifhw the seven business day period, an application
is made to the Court objecting to the proposedaisce, disclosure is not permissible until the
Court has ruled on such application. As usethia paragraph, the term “Competitor’” means
any medical device manufacturer, distributoseller other than Vight Medical Technology.

3.03 Depositions

The confidentiality requirements of this Oraxtend to oral depositions and depositions
on written questions. Any individual not authorizgdthis Protective Order to be a recipient of
Confidential Information may be excluded fr@amdeposition while such information is being
elicited.

3.04 Filing of Confidential Information

The parties shall comply with the Local IBsl and other Court procedures when filing
Confidential Information under sealConfidential Information shiahot be filed with the Court
except when required in connection with mattensling before the CourtSaid Confidential

Information shall be kept under seal until further order of the Court; however, Confidential



Information and other papers filed under seal df@kvailable to the Court, to counsel of record,
and to all other persons entitleal receive the Confidential Infimation contained herein under

the terms of this Order.
3.05 Use of Confidential Information duringthe course of litigation and at trial.

Confidential Information may be includedwhole or in part irpleadings, motions,
briefs, or otherwise filed with 8hCourt as necessary so longlasfiling party complies with the

requirements outlined in 3.04 above.

IV.  PROCEDURES UPON THE CONCLUSION OF THIS LITIGATION
4.01 Return or Destruction of MaterialsContaining Confidential Information

At the conclusion of this action, including aagpeals, all documents, records, tangible
materials, or other information designatedC&3NFIDENTIAL and (excepas provided herein
with respect to documents reflecting privilegesmmunication or attorneyork product) and all
copies of any of the foregoingahbe promptly retthed by counsel for the Receiving Party to
counsel for the Producing Party. In the altéuea to the extent #it documents reflecting
privileged communications or attorney ko product contain information designated
CONFIDENTIAL, the Receiving Party may, ifieu of returning such documents to the
Producing Party, certify in writing to the ProduciRgrty, within 30 days of the termination of
the litigation, that such documents have been destroyed.

4.02 Continuing Jurisdiction of the Court

After termination of this litigation, the prasibns of this Order shall continue to be
binding unless otherwise ordered the Court. This Court retains and shall have jurisdiction
over the parties and recipients @bnfidential Information for dorcement of the provisions of

this Order.



V. MISCELLANEOUS PROVISIONS

5.01 Binding Effect

This Order shall be binding upon the patieheir attorneys, and their successors,
executors, personal representatives, admimsia heirs, legal representatives, assigns,
employees, agents, independent contractorsptret persons or organizations over which they
have control.

5.02 No Waiver or Admission

Neither the taking of any action in accordanwith the provisions of this Protective
Order, nor the failure to objectdteto, shall be construed as a veaiof any claim or defense in
this action. The entry of this Protective Ordealshot be construed as a waiver of any right to
object to furnishing information in response taliacovery request or tobject to a requested
inspection of documents or things. Nothingntained in this Protective Order, and no action
taken in compliance with it shall: (a) operate an admission by any party or person that any
particular document or information is or is moinfidential; (b) operate as a waiver of any claim
or defense in this action; or)(prejudice in any way the right ainy party or person to seek a
Court determination of whether aot particular documents arformation should be disclosed
or, if disclosed, whether or ntttey should be deemed Confidiah Information and subject to
this Protective Order.

5.03 Inadvertent Disclosure by Producing Party

The inadvertent and/or uneritional disclosure by the Pradng Party of Confidential
Information, either by way oflocument production or by depii@n testimony, regardless of
whether the information was so designated atttme of disclosure, shall not be deemed a

waiver in whole or in part ofa party’s claim of cofidentiality, either as to the specific



information disclosed or as to any other infation relating thereto azoncerning the same or
unrelated subject matter. Any such inadvelyeonr unintentionally disclosed material by a
Producing Party not designated ssch at the time of its release shall be designated as
CONFIDENTIAL as soon as reasonably possditer the Producing Pgrbecomes aware of the
erroneous release and shall thereafter be tresgetbnfidential hereunder. No liability shall
attach for the Receiving Party’s disclosure iobdvertently or umtentionally disclosed
Confidential Material from the time of receipt thfat material until such time as the Producing
Party properly designatésas confidential.

5.04 Privileges and Objections

Nothing in this Order shall preclude anyrtgafrom asserting the attorney-client, work
product, or any other applicabteivilege as to any document mformation. It is understood
and agreed that nothing herein constitutes a waivére right of any party to raise or assert any
objections, including, dwnot limited to, defenses or objections with respect to the use, relevance,
or admissibility at trial of any evidence. THisder shall not be construed as a waiver by any
party of any legally cognizable privilege omopection to withhold any document or information,
or of any right that any party may have to assadh privilege or protection at any stage of the
proceeding. However, nothing herein shall lbestrued as a waiver of the parties’ duty to
timely and adequately preserve any claim ofilgge, including providing a privilege log.

In the event that a producing party inadeatly or unintentionally produces a document
that otherwise is not discoverable for reasofhghe attorney-client privilege, work product
immunity, or other privilege, doctrine or immunity, such partglisbromptly give written notice
to the requesting party upon discovering suchdvertent disclosure. Immediately upon

receiving such notice, counsel for the receivingypahall sequester all éatified information,

10



including any and all copies, in its offices until thatter is resolved. If the parties are unable to
reach a satisfactory resolution tasthe return, destruction or use of such documents within 14
business days of such notice, the producingypasgy, within 28 business days of receiving the
initial notice, request that the Court resoltree matter. If the party alleging inadvertent
disclosure makes an adequatewsing, reasonable und#re circumstances, of both inadvertence
and privilege, the Court shall order all such miation to be returnetb the producing party.
The period of time that elapses while a partycfel the procedures set forth in this paragraph
for resolving any inadvertent disclosure dispstall not be considered a factor in deciding
whether a party’s delay in attending to timadvertent disclosure was reasonable under the
circumstances.

Nothing herein shall preclude the receivipgrty from challenging the privilege or
immunity claimed by the producing party regaglthe inadvertentlyproduced document or
information, and the receiving party may use the inadvertently produced document or
information that is claimed to be privilegedwork product in a subrssion to the Court when
challenging the privilege or immiip claimed by the producing party.

5.05 Exclusions

Nothing herein shall impose any restrictiarsthe use or disclosure by any party or any
witness of documents or information olied lawfully by any party or any witness
independently of the discovery proceedingghis action, whether or not such documents or
information are also obtained from Plaintiffs Defendant, as the caseghi be, in this action.
Nothing in this Protective Order shall preverparty or non-party fronusing or disclosing its
own documents or information for any purposegardless of whether they are designated

confidential under this Protective @r. Nothing in this Protdge Order shall prevent a party

11



from disclosing information to any person whohared, or who otherwise lawfully received or
possessed such information, including, withoutitetion, for purposes of obtaining additional
discovery from that person.

5.06 The Court retains the final and complatehority to re-designate any confidential
document as a public document.

5.07 Relief from Order

Any person may request the Court to granefdliom or modificabn of any provisions

of this Protective Order.

SO ORDERED, thislst day of May, 2014.

[s/BILLY ROY WILSON
UNITEDSTATES DISTRICT JUDGE

APPROVED AS TO FORM:

Is/ George E. McLaughlin /s/ William M. Griffin 11l
George E. McLaughlin William M. Griffin I
Attorneyfor Plaintiffs Attorneyfor Defendant
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1.

2.

EXHIBIT “A”

ACKNOWLEDGEMENT AND AGREEMENT
CONCERNING CONFIDENTIALITY

,beingduly sworn,statethat:

My addresss

My presenemployeris

and the address of my present employment is

3. My presenbccupatioror job descriptionis

4. | have received a copy of theokactive Order in this case.

5. | have carefully read and understaral phovisions of the Protective Order.
6. | will comply with all of the prosions of the Protective Order.

7. | will hold in confidence and notstilose to anyone not qualified under the

Protective Order, any CONFIDENTIAL Informat or any words, summaries, abstracts or

indices of CONFIDENTIAL Iformation disclosed to me.

8.

| will return all CONFDENTIAL Information and summaries, abstracts and

indices thereof which come into my possessiod, @ocuments or things which | have prepared

relating thereto, to counsir the party by whom | aramployed or retained.

Subscribed and sworn to before me, this day of , 20

Notary Public in and for the

Stateof

My Commission Expires
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