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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORODIVISION

ETTER WILKES PLAINTIFF

V. Case No. 3:14:v-00224KGB

NUCOR-YAMATO STEEL COMPANY DEFENDANT
ORDER

Plaintiff Etter Wilkes brings this actiopro seagainst defendant Nucdfamato Steel
Company(“Nucor”) and allegeslaims under Title VII of the Civil Rights Act of 1964, as
amended“Title VII") , 42 U.S.C. § 2000et seq. and the Americans with Disabilities Aot
1990(“ADA”) , 42 U.S.C. § 121Det seq.Dkt. No. 2). Before the Court is Nucor’s motion to
dismisspursuant to Federal Rule of Civil Procedure 12(b)Y®kt. No. 7). Ms. Wilkes has
responded (Dkt. No. 13), and Nucor has replied (Dkt. No. 15).

Nucorstyled itsreply as includingin the alternativea motion for summary judgmentt
is not clearto the Courtif Nucor intends to move for summary judgment in the alternative or if
Nucorstyled its replythis way because of the way in whidHs. Wilkes styled her response. To
the extent Nucor intends to move in the alterative for summary judgmefitinggsdoes not
comply withFederal Rule of Civil ProcedufRule 56 and_ocal Rule 56.1. For this reason, and
beause e Court determines that it need mminvertNucor’'s Rule 12(b)(6)motion to one for
summary judgmento resolve the matters before, ithe Court will not consider Nucor’s
alternative motion for summary judgmerftor the reasons that follow, tl&urtgrants in part

and denies in part Nucor’'s motion to dismiss (Dkt. No. 7).
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l. Factual Background

According to her complaint, Nucor employed Ms. Wilkesitatplant in Blytheville,
Arkansas, from December 2, 1997, ut@r termination orMarch 5, 2014. From September
2000 until the time of her termination, Ms. Wilkesrked as an Inspector in the Roll Mill
Finishing DepartmentShe allegeshatshewas the only AfricarAmerican female on her work
crew and the only female in her department.

A. Ms. Wilkes’s Claims

Ms. Wilkes alleges four grogpof claims underthe following headings: (1)
“Discrimination on the Basisf Race and GenderEqual Access, (2) “Discrimination Based on
Race, Sex, anDisability — Long Term Disability”; (3) Discrimination on the Basis of Race,
Sex, andDisability — Failure to Make a Reasonable Accommoddtiand (4) ‘Discrimination
on the Basi®f RaceGender, and Disability ¥Wrongful Termination.” (Dkt. No. 2).

First, to supporther race and gender “equal access” claiMs, Wilkes alleges that
Nucor failed to provide a women’s restroom for her use in her wogk Specifically, she
alleges that shehad access to only two women’s restrooms, both of which were a considerable
distance from her work area; that Nucor locked her out of one of these restroom®&x; that
Nucar failed to fulfill its representatiothat it would build a women’s restroom hs. Wilkes’s
work area; and that males in her work area had atadesr restrooms in locations that did not
require them tavalk outsideto gain accesss she had to do (Dkt. No. % 1317). She further
describs one occasion on Novemb®r 2013, in which her allegetisability, discussed below,
caused her difficulty in returnintp her work aredrom the restroom in the Roll Mill's main

office (Id., 1 16).



Ms. Wilkes’sbases hesecond group of claimen allegaibns that Nucor did not properly
assist her with obtaining lorigrm disabilityinsurance benefit§Dkt. No. 2, 11 1929). She
alleges thatafter becoming ill at the end of November 2012 and exhausting her vacation and
shortterm disability benefits, Nwr provided hemwith the paperwork for longerm disability
benefits “approximately two weeks off schedulaend provided inaccurate information to
Nucor’s thirdparty disability insurance carrietiberty Mutual, regarding her employment,
which resulted irthe denial of her longerm disability benefits.She further alleges that Nucor
threatened to fire her when she had to request the paperwork a second time. Ms. Siflees cl
that she is the only Africarmerican female who Isabeen deniedenefits,while male coe
workers whohaveapplied for longterm disability benefithave beempproved without issudn
addition, Ms. Wilkes alleges that Nucor avoided and failed to respond meaningfully to her
requests for Nucor’s assistance in 2013 to appeal Liberty Muttetision to deny her long
term disability benefits.

For her third group of claims, the failuteaccommodate claimdvis. Wilkes alleges
that, after she tooloff work in November 2012, she was diagnosed witirbid obesity, lumbar
degeneative disc disease, and knee degenerative joint disease, all of which she exsdertbar
disabled within the meaning of the ADAShe contends that she informed Nucor in October
2013 of her need for an accommodation in that her doctor intendete&se her to work with
the restriction that she would need frequent rest breaks. Ms. Wilkes allegesuttwat Wbuld
not allow her to return to work with any restricticasdthat, as a resulther doctorreleased her
to return to work on October 27, 2013, without any restrictioBfe claims thashe learned
upon returning to work that Nucor hatteady hired a white male without a disability to replace

her. Although she alleges she was replaced, Milkes states that she returned to work in



October 2013 and workedtireeanda-half days over two pay periodsShe claims thabecause
of the dstance required for her to walk to the restroom, her doctor placed her back on
restrictions and she was forced to take off work again. She assertdubatmade no efforts to
provide any reasonable accommodation and made negative contmehts effectthat Ms.
Wilkes needed to find another doctor (Dkt. NoY®,3040).

Lastly, Ms. Wilkes Heges race, gender, and disability discrimination cldwnsvrongful
terminationbased on her March 5, 2014, terminati@ne claimsthatshe was terminated based
on a policy to terminate employees who are off work for 15 consecutive months, desfaite the
that she returned to work for thraadonehalf days in October 2013She alleges that she was
told onat least two occasions that she needed to make up her mind whether she would return to
work and that she was going to be fired. 3Imther alleges hat Nucor's management often
madeinappropriatecomments to her that were discriminatory and treated her differently on the
basis of her race, gender, and disability (Dkt. No 24 %47).

B. Equal Employment Opportunity Commission Filings

Ms. Wilkes allegesn her complainthat she filed achage of discrimination with the
Equal EmploymentOpportunity Commission (“EEOC”pn February 18, 2014 She did not
attachto her complaint any EEOC documents. However, Nucor has preseatee@xhibit to its
motion Ms. Wilkes’s Form ®hargesigned February 25, 2014, and stamped as received by the
EEOC on the same daf@kt. No. 81). In her EEOC harge, Ms. Wilkes checked the boxes for
“Sex” and “Disability” discrimination she did not check the box foR&ace” (Id.). In the
section describing particulars, she stated as follows:

| was hired December 2, 1997, and my current positibmsigector. | was told a

female would never be placed in my position. There has not been a ladies’ room

in my building for the last 14 years. When | first started using the ladies’ ioom
the management building a deadbolt lock was placed on it and | was denied a key



to gain access. | still have to go outside to use the restroom. | developed a

disability and began taking off in November 2012. | was denied $&ormt

disability twice. My personnel office has not assisted me with accurate,

professional help in dealing with claims/paperwork. | have been attending

physical therapy and paying a third of my medical expenses out of pocket.

| was told males did not want to loose [sic] one of their four restrooms. | was told

the cost to build one was too high.was told that my doctor jeopardized my

health. lalsowas told that | need to make up my miretause | was going to be

fired.

| believe | was not provided/given restroom access because of my seke(f@m

violation of Title VII of the Civil Rights Act of 1964, as amended. | also believe

am not being assisted with needed information to subattiments because of

my disability in violation of the Americans with Disabilities Act of 1990, as

amended.
(Dkt. No. 841).

According to Nucor, Ms. Wilkes never amended her EED&geafter her termination
and Ms. Wilkes does natllege or arguetherwise. According to Ms. Wilkes’s complairtiet
EEOC issued aotice of right to suen June 27, 2014; neither party has presented that document
to the Court.

Ms. Wilkes attaches to her response to Nucor's motion to dismiss an EEOC intake
guestionnae she signed on February 18, 2014, and which the EEOC stamped as received on the
same datéDkt. No. 131). In her intake questionnaire, Ms. Wilkes checked the boxes for race,
sex, and disability discriminatiospecifically attribute some alleged discrimination to her race
and mentions requesting an accommodation.

The intake questionnaire statgsder the signature line, in smaller print, that its principal
purpose “is to solicit information about claims of employment discrimination, detemtiether
the EEOC has jurisdiction over those claims, and provide charge filing counseling, as

appropriate Consistent with 29 CFR 1601.12(b) and 29 CFR 1628.8(c), this questionnaire may

serve as a charge if it meets the elements of a charge.” (Dkt. Noa13.



Justabove the signature line, the questionnaire providegolteving instructions for

checking one of two alternative boxes:

Please check one of the boxes below to tell us what you would like us to do
with the information you are providing on this questionnaire. If you would

like to file a charge of job discriminatip you must do so eithevithin 180 days

from the day you knew about the discrimination, or within 300 days from the day
you knew about the discrimination if the employer is located in a place where a
state or local government agency enforces laws similar to the EEOC’sliaw.
you do not file acharge of discrimination within the time limi ts, you will lose

your rights. If you would like more information before filing a charge or if

you have concerns about the EEOC’s notifying the employer, union, or
employment agency about your charge, you may wish to check Box 1. If you
want to file a charge, you should check Box 2.

(Dkt. No. 13-1, at 4).

(1d.).

(Id.).

“Box 1” provides:

| want to talk to an EEOC employee before deciding whether to file a charge. |
understand that by checking this box, | have not filed a charge with the EEOC.
also understand that | could lose my rights if | do not file a charge in time.

“Box 2” provides:

| want to file a charge of discriminatioand | authorize the EEO® look into

the discrimination | described aboveunderstand thahe EEOC must give the
employer, union, or employment agency that | accuse of discrimination
information about the charge, including my name.l also understand that the
EEOC can only ampt charges of job discrimination based on race, color,
religion, sex, national origin, disability, aggenetic informationer retaliation for
opposing discrimination.

Ms. Wilkes checked “Box 1,” indicatintpatshe wanted to speak to an EE@mployee

before deciding whether to file a charge. She did not check “Box 2,” the box indicatmigtinte

file a charge. Unlike her Form Scharge, Ms. Wilke's intake questionnaires signed buthot

under penalty of perjury.



Il. Rule 12(b)(6) LegalStandard

In ruling on a motion to dismiss, the Court must view the allegations in the complaint
liberally in the light most favorable to the plaintifEckert v. Titan Tire Corp 514 F.3d 801,

806 (8thCir. 2008). Additionally, the Court must accept the allegations in the complaint as true
and draw all reasonable inferences in favor of the nonmoving p@dgns v. Mineta410 F.3d

1036, 1039 (8tiCir. 2005). To survive a motion to dismiss, a complaint must contain “enough
facts to state a claim to relief that is plausible on its fa@ell Atl. Corp. v. Twomb]y550 U.S.

544, 540 (2007). While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff'®laggation to provide the grounds of his entitlement to
relief “requires more than labels and conclusions, and a formulaic r@citdtthe elements of a
cause of action will not do. Twombly 550 U.S. at 555.

Pro selitigants are held to a lesser pleaglistandard than other parties in thad se
complaints are to be liberally construeSeeFed Exp Corp. v. Holowecki552 U.S. 389, 402
(2008) (citingEstelle v. Gamble429 U.S. 97, 106 (1976))However,pro secomplaints “still
must allegesufficient facts to support the claims advante8tone v. Harry364 F.3d 912, 914
(8th Cir. 2004) seeDunn v. White880 F.2d 1188, 1197 (10th Cir. 1989) (cited with approval in
Stoneand stating with regard to@o seplaintiff, “we will not supply additional facts, nor will
we construct a legal theory for plaintiff that assumesftt have not been pleaded.”).

When ruling on a Rule 12(b)(6hotion to dismiss a district court generally may not
consider materials outsidehie pleadings.Noble Sys. Corp. v. Alorica Cent., LL.843 F.3d 978,

982 (8thCir. 2008);seeFed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) or 12(c),
matters outside the pleadings are presented to and not excluded by the courtaenusttibe

treated as one fosummary judgment under Rule 6. The district court fhay, however,



consider some public rerds, materials that do not contradict the complaint or materials that are
‘necessarily embraced by the pleadingsNoble Sys. Corp543 F.3d at 978quoting Porous
Media Corp. v. Pall Corp.186 F.3d 1077, 1079 (8@ir. 1999)). Accordingly, thiCout may
consider the charges of discrimination and documents filed witBRE@Cin ruling on Nucor’'s
Rule 12(b)(6) motion to dismissSee Faisbisch v. Uniwf Minn, 304 F.3d 797, 803 (84ir.
2002) (determining that “an EEOC charge is part of the pubtiord, and thus the motion to
dismiss was not converted to one for summary judgment by the attachment of af ¢bpy o
EEOC charge.”).

II. Discussion

Ms. Wilkes alleges claiswunder Title VII and the ADATitle VIl prohibits, among other
things, employment discrimination against an individua¢cause of such inddual’'s race,
color, religion, sex, or national origin . . . 42 U.S.C. § 20008(a)(1). The ADA “forbids
discrimination against persons with disabilities in three major areas of pudliceifhployment,
which is covered by Title | of the statute; public services, programsacities, which are the
subject of Title II; and public accommodations, which are covered by [Title Tennessee v.
Lane 541 U.S. 509, 5147 (2004). Ms. Wilkes does not specify under which Title of the ADA
she purports to bring helisability claims. Because she alleges employment discrimination, the
Court will construe her ADA claims as beibgought under Title | of ta ADA. Id.; see42
U.S.C. § 12112. Title | of the ADA incorporates by reference the powers, remedies, and
procedures set forth in Title Vlincluding Title VII's administrative exhaustion requirements.
42 U.S.C. § 2000e-%. § 12117(a)incorporatingsame)seeMcSherry v. Trans World Airlines,

Inc., 81 F.3d 739, 740 n.3 (8th Cir. 1996).



In moving to dismiss,Nucor argues that(l1) Ms. Wilkes failed to exhaust her
administrative remedies as to her race discriminategsonable accommodatjand wrongful
terminationclaims; (2) Ms. Wilkes cannot establish an adverse employment action witd tegar
her Title VII sex discrimination claim and ADA discrimination claim regarding herbdigsa
insurance application; and (3) the Employee Retirenhecdme Security Act (‘ERISA”), 29
U.S.C. § 100%et seq. preempts Ms. Wilkes's ADA claim regarding her disability insurance
application. The Court will discuss each in turn.

A. Exhaustion Of Administrative Remedies

To assert her Title VIl and ADA claisp Ms. Wilkes must have first exhausted her
administrative remedies by filing a charge of discrimination with the EEOC within 4g¢ d
after the alleged unlawful employment practice occur#2l U.S.C8 2000e5(b), (e)(1) id. 8 §
12117(@. The EEOC chargelimits the scope of the subsequent civil action because ‘the
plaintiff may [only] seek relief for any discriminatighat grows out of or is like or reasonably
related to the substance of the allegations in the administrative chaf@ettill v. MFA, Inc,

443 F.3d 629, 634 (8th Cir. 2006) (quotiNgchols v. Am. Nat'l Ins. Cp154 F.3d 875, 887 (8th

Cir. 1998). “Permitting claims to be brought in court which are outside the scope of the EEOC
charge would circumscribe the EEOC’s investigatory and conciliatory role antveddpe
charged party of notice of the chargdd.; seeWilliams v. Little Rock Mun. Water \\kg, 21

F.3d 21822223 (8th Cir. 1994)same, and describing exhaustion of administrative remedies as
“central to Title VII's statutory schemg” Title VII's requirement of filing a timely charge of
discrimination is subject tequitable doctrinesuch as tolling or estoppel, although such
doctrines are to be applied sparingifat’l R.R. Passenger Corp. v. Morgas86 U.S. 101, 113

(2002) seeBaldwin hty. Welcome @. v. Brown,466 U.S. 147, 152 (1984)per curiam)



(“Procedural requirements established by Congress for gaining accies femleral courts are
not to be disregarded by courts out of a vague sympathy for particular litigpants.

Nucor argues that Ms. Wilkes’'s raabBscrimination claims, failurdo-accommodate
claim, and wrongful termination claims are not within the scope of her administcitarge
Nucorsubmittedher administrative chargeith its filings. In response, Ms. Wilkeslies on her
intake questionnairéo contendthat she asserted such claims at the charge ,stageNucor
contendsthat her intake questionnaire does not qualify asamministrative charge.Before
considering the scope of Ms. Wilkes’s administrative charge, tlhiet @oust address whether it
can consider the intake questionnaire as part chadministrative charge.

1. The Intake Questionnaire

Nucor objects to the CourtsonsideringMs. Wilkes’'sintake questionnairbecause itg
not verified as required byitle VII, Ms. Wilkes checked the box indicating that she wanted to
speak with the EEOC before deciding whether to file a charge, and her verifracbFdrarge
does not include the race and accommodation claims raised in the unverified intake
guestionnake.

Title VII provides that charges “shall be in writing under oath or affirmation antl sha
contain such information and be in such form as the Commission requires.” 42 U.S.C.8 2000e
5(b). Underthe EEOCs regulatiors, a chargas sufficient when itg “sufficiently precise to
identify the parties, and to describe generally the action or practicedanoadpof” and a
charge“may be amended to cure technical defects or omissions, including failure fipotheri
charge, or to clarify and amfy allegaions made therein.” 29 C.F.R. § 1601.12(b)

The Eighth Circuit Court of Appealshas consistently held that intak@esgtionnaires

which are neither signed under oath nor verified dosatsfy Title VII's statutory requirement

10



for administrative chargesShempert v. Harwick Chem. Corpl51 F.3d 793, 796 (8th Cir.
1998) However,the Supreme Court’s decision EBdelman v. Lynchburg Collegg35 U.S. 106
(2002), appears to have overrul8tdemperiand related cases to the extent that the Supreme
Court validated the EEOC regulation, 29 C.F.R. § 1601.12(b), permitting a charge to be amended
to, among other things, cure technical defects such as the failure to verifyatbe.@e Brooks

v. Midwest Heart Gr., 655 F.3d 796, 801 (8th Cir. 2011) (construing the holdingd&iman;
Sifferman v. Bd. of Regents, Se. Mo. State URBO F. Supp. 2d 1139, 1143 (E.D. Mo. 2003)
(recognizingedelmars apparent overruling dhemperaind related caspsBased orEdelman

this Court recently considered an intake questionnaire as a charge urel¥ilTik purposes of
resolving a Rule 12(b)(6) motion whetee defendants challendehe questionnaire for lack of a
verification, date, or signatureSeeBass v. Univ. of Arkat Pine Bluff No. 5:12CV-00286-
KGB, 2014 WL 4630459, at *11 (E.D. Ark. Sept. 16, 2014Accordingly, the lack of
verificationalone is not fatal to considering the intake questionnaire as part of a charge.

Ms. Wilkes does not focus on the verificatimsuebut instead arguethat the Court
should consideher intake questionnaies a chargbasedrederal Express Corp. v. Holowegki
552 U.S. 389 (2008), in which the Supreme Ca@ansideredvhether an intake questionnaire
could satisfy the similar chargging requirement under thage Discrimination in Employment
Act (“ADEA”), 29 U.S.C. § 262(d), for purposes adgterminingthe timelinessof suit After
noting the need to define a cbarin a way that allowshe EEOC to separate information
requests from enforcement requestise Holowecki Court held that, in addition to the
information required by the EEOC regulationd, difiling is to be deemed a chargamust be
reasonably construed as a request for the agency to take reraetied to protect the

employees rights or otherwise settle a dispute between the employer and the enipl6gee

11



U.S. at 406002. In other words, “théling must beexamined from the standpoint of an objective
observer to determine whether, by a reasonable construction of its termsgrthediilests the
agency to activate its aahinery and remedial processes . . .Id. at 402. *“[Uhder this
permissive standard a wide range of docuswenght be classified as charges.. But this result

is consistentwith the design ad purpose of the ADEA,” which,like Title VII, sets up a
‘remedial scheme in which laypersons, ratlantlawyers, are expected to initiate the process.”
Id. at 402 (quotinge.E.O.C. v. Commercial Office Prods. C436 U.S. 107, 124 (1988)

Nucor argues in its reply thatoloweckidoes not control becausigat casewas decided
with regard to the ADEA, not Title VII.Nucor then appears to argue that, everldowecki
applies,Ms. Wilkes did not intend the questimaire to constitute a charge becaske checked
the box indicating that she wanted to speak to an EEOC employee before decidingato file
chargeand by doing so;failed to express an intent to file a charge on thosmations”in the
guestionnairéDkt. No. 15, at 5). Nucor essentially argues that her conduct does not suffice to
meetHoloweckis requestto-act requirement.

This Court acknowledges thtte EEOC enforcement mechanisms untile VII and
the ADEA differin some respectnd that it inust be careful not to apply rules applicable under
one statute to a different statute without careful entectal examination.” Holoweckj 552 U.S.
at 38B. As it pertains to the form and substance of a charge, howteesonly significant
differencebetween Title VII and the ADEA is that tieDEA lacks a verification requirement.
Compare42 U.S.C.8 2000e5, and29 C.F.R88 1601.9, 16012, with 29 U.S.C. § 626and29
C.F.R. 88 1626.6, 1626.8Chis Court is not aware of any decision in the Eighth Circuit that has
considered whethdfoloweckis requestio-act requirement extends to Title VII and the ADA.

A number of courts in other jurisdictions have applied this standard in Title VII andcaBés.

12



SeeWilliams v. CSX Transp. Go643 F.3d 502, 508.2 (6th Cir. 2011)(collecting cases and
applyingHoloweckiin Title VII context) Price v. City of New York797 F. Supp. 2d 219, 225
26 (E.D.N.Y. 2011)sameand applyingn ADA and Title VIIcontex).

The Court notes, however, that because “the immediate question before [the Court in
Holoweckiwas] tre timelinessof the suit,” 552 U.S. at 394 (emphasis added), some courts have
suggested thatloloweckidoes not apply for determining the substantive scope of a complaint.
See SweaaigenEl v. Cook Cnty. Sherif Dept, 602 F.3d 852, 865 (7th Cir. 201®huja v.
Detica Inc, 873 F. Supp. 2d 221, 230 (D.D.C. 201®prrow v. Metro. Transit AuthNo. 08
CIV.6123 (DLC), 2009 WL 1286208, at *6 (S.D.N.Y. May 8, 2009).

Further, sme courtdhave expressly held that a claim listed in an ingkestionnaires
not exhausted where a subsequently filed, timely charge does not include thatBaanamty v.
Verizon PA, Inc.361 F. App’x 411, 415 (3d Cir. 201Qpoting the differing purposes of an
intake questionnaire and a formal charge and stathgldintiff cannot be allowed to transfer
the allegations mentioned only in the questionnaire to the charge itself. Not onty twisube
circumventing the role of thEEEOC], but it would be prejudicial to the employgr Green v
JP Morgan Chase Bank Nat. g¥s, 501 F. Appx 727, 731 (10th Cir. 2012jstating its
agreement witlBarzantythat ‘it would defeat the statutory scheme to find exhaustion where an
employee includes a claim in the intake questionnaire, but then omits it in @ subslequent
formal dharge that forms the basis file administrative proceedingsHlialsey v. United Parcel
Serv., Inc. No. 14CV-02312JAR-KMH, 2015 WL 73685, at *5 (D. Kan. Jan. 6, 2015)
(following Greer); Williams v. Cnty. of Cogk969 F. Supp. 2d.068, 1076 (N.D. Ill. 2013)
(finding Barzantyand Greenpersuasive);Ahuja 873 F. Supp. 2d at 228 (quoting with approval

Barzantyand reachinga similar result). Several of these decisions note that the plaintiff in

13



Holoweckidid not file a formal charge until after she filed her complaint in district 662

U.S. at406, and therefore reason tliréloweckidid not address the situation where a claimant
files an intake questionnai@nd a timely charge, all before commencing su@reen 501 F.
App'x at 731; Halsey 2015 WL 73685, at *5Williams, 969 F. Supp. 2&t 1075 see also
Wojtanek v. Pactiv LLCA92F. App x 650, 653 (7th Cir. 2012) Although the Supreme Court

[in Holoweck] has held that in some circumstances even an intake questioraraicenstitute a
charge of discrimination, . . the Court has not addressed the situation where the plaintiff has
signed a formal charge of discrimination that narrows the allegatiosenpeel to agency
official.”)

This Court need not decide whethdolowecki applies here. Even if the Courtwere
willing on the facts of this cas® apply Holoweckiand engage in an analysis of the intake
guestionnaire, Ms. Wilkes’s intake questionnaire does not s#tisfyquestio-act requirement
and cannot salvage her purported race discrimination and accommaudiaitiesl In Holoweckj
the Courtdoubted the sufficiency of an intake questionnaire alonenboethelesfound the
requestto-act requirement satisfied by virtue afi attacheddetailed affidavitthat specifically
requestedhe agency to “[p]lease force Federal Express to end their age discriminatiah
552 U.S. at 4051n so holding, the Court noted that the design of the intake questionnaire in use
in 2001 did “not give rise to the inference that the employee requests action against the
employer’andurged the EEOC to “establish[ ] a clearer, more consistent process” toériauc
risk of further misunderstandingsId. at405, 407.“Since that timelte EEOChas changed the
form to require a claimant to clearly express his or her intent bykictgeone of two boxes,”
Lugo-Young v. Courier Network, IncNo. 16CV-3197 RRM LB, 2012 WL 847381, at *6

(E.D.N.Y. Mar. 13, 2012)Janalyzing an intakguestionnairdorm similarto the one at issue

14



here) which “forces claimants to decide whether their questionnaire is a request for tig agen
to take remedial action, such that courts can objectively determine whether esttbroaire is

a charge of discrimination anerely arequest for further informationHawthorne v. Vatterott
Educ. Grs,, Inc, No. 09CV-442-TCK-PJC, 2010 WL 3258560, at *4 (N.D. Okla. Aug. 17,
2010).

Here, Ms. Wilkes passed ovethe box stating she wanted to file a charge and instead
checkedhebox stating “I want to talk to an EEOC employee before deciding whether to file a
charge. | understand that by checking this box, | havdiled a charge with the EEOQ also
understand that | could lose my rights if 1 do not filekarge in timé. (Dkt. No. 131).
Accordingly, even if this Court wereto engage in theHolowecki analysis, her intake
guestionnaire cannotéasonablye construed as a request for the agency to take remedial action
to protect the employée rightsor otherwise settle a dispute between the employer and the
employe¢’ Holoweckj 552 U.S. a#l02 To the contrary, her intake questionnaire specifically
evincedintent not © file a charge at that timeOther courts considering intake questionnaires
that include these boxes have found the plaintiff's choice significant, if notmdegtive, on the
Holoweckirequirement. See Luger¥oung 2010 WL 847381, at *§determining thatwhere
plaintiff checkedbox indicating desire to talk to EEOC @loyee before deciding whether to file
a charge intake questionnaire would not be construesi an EEOC charge) Leftwich v.
Gallaudet Univ, 878 F. Supp. 2d 81, 92 (D.D.C. 20 ®aching a different conclusion where
plaintiff insteadchecked the box indicatyplaintiff wanted to file a chargefirevierGerukos v.
Eisai, Inc, No. CIV.A. H11-0434, 2012 WL 681723, at *8 (S.D. Tex. Feb. 29, 20%3)ne,

collecting cases Hawthorne 2010 WL 3258560, at *4 (same). This Caletermineghat, even

15



if the Court were to engage in thiloweckianalysis, Ms. Wilkes’s intake questionnaire does
not satisfy the request-act requirement.

The Court acknowledges thather courts have reached a different result when analyzing
other brm larguagefrom intake questionnairesSseeCross v. Foods, Inc881 F. Supp. 2d 1012
1018 &.D. lowa 2012) dgreeing with other cases finding significdahguage in the intake
guestionnaire stating that “[w]hen this foroonstitutesthe only timely written statement of
allegationsof employment discrimination, the Commission, will, consistent with 29 CFR
1601.12(b) and 29 CFR 1626.8(b), consider it to be a sufficient charge of discrimination under
the relevant statute(9)> This Court finds more significant Ms. Wilkes’s choice to check the
box stating that she wanted tdalk to an EEOC employee before deciding whether to file a
charge and that sheunderstood e had not filed a chargespecially inthe light of the
instructions accompanyingdghwoboxes on the intake questionnaire

Equitable considerationstill may supportMs. Wilkess attempts to rely on her intake
guestionnairg¢o salvage her purported race discrimination and accommodddions. There is
authority from other jurisdictions that court may look outside the EEOC charge where the
charge is deficient due to the fault of the EEOC. For example, the NintntQias stated that,
“[i]f the charge itself is deficient in recording lieeory of the case due to the negligence of an
agency representative who completes the charge form, then the plaintiff may pespre
complaint questionnaire as evidence that her claim for relief was prepdrhusted B.K.B. v.
Maui Police Dejft, 276 F.3d 1091, 1102 (9th Cir. 2008% amended@Feb. 20, 2002collecting

cases) The Seventh Circuit has stated that “writtgajllegations outside the body of the charge

2 The intake questionnaire isue inCrosswas a 206 form that did not include the
choice of boxes implemented aftdolowecki SeeCross 881 F. Supp. 2d 1012, Case 40
00424JEGRAW, Dkt. No. 21-3, at 5-8.
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may be considered when it is clear that the charging party intended the agen®stigate the
allegations,” Swearnigerkl v. Cook Cnty. Sheri Dept, 602 F.3d 852, 865 (7th Cir. 2010)
and more recently stated that i§tan open question in this circuit whether a pro se plaintiff is
bound by a formal charge if critical infoation suplied to the agency was omitted)/ojtanek

v. Pactiv LLC 492 F. App'x 650, 653 (7th Cir. 201@joting in part the Ninth Circuit’s criticism
in B.K.B, 726 F.3d at 11002, of a prior Seventh Circuit decision). Although the law is
somewhat unclear in the Seventh Circuit, district courts in the Seventh Circuitdrasidered
evidence outside the chargden analyzingxhaustiorissues See, e.g.Jordan v. Whelan Sec.
of lllinois, Inc, 30 F. Supp. 3d 746, 751 (N.D. Ill. 201#poting different approaches taken by
district courts in the Seventh Circuit and deciding to allow the plaintiff to presedénce
outside her charge for exhaustion purposes).

This Court is not aware afny Eighth Circuit decisionthat addresshis specific issue
although the Eighth Circuit hasatedgenerallythat “when an agency misleads a complainant as
to certain specific glading requirements, a claimanfailure to adhere to those requirements
may be excusable, and thus, equitable tolling mayydppbchlueter v. Anheus@&usch, Inc.
132 F.3d 455, 459.4 (8th Cir. 1998)(in a preEdelmananalysis,permitting equitable tolling
because the EEO®@istakenly gave the claimaan intake questionnaire rather than a charge
form, used the wrong date to calculate when the &90filing period would expire, and led the
claimant to believe that she had done everything necessary to file a)ch@anger®n v. Unisys
Corp, 47 F.3d 302, 3067 (8th Cir. 1995) (collecting cases and finding equitable tolling
appropriate where state agency, acting as agent of the EEOC, sent a letten seplaintiff

that mislead plaintiff to believe that filing deadliwgh the EEOC was one year, not 300 days).
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Ms. Wilkes apparently seeks to invoke such equitable consideratiaygesting that she
shared all her concerns during conversations with the Ele@£Stigationofficer, addressed all
of her issues “on the paperwork she filled out,” but “did not type the flnebmentand is
unfamiliar with how the EEOC categorizes clain{Bkt. No. 13, at 3).The Court construes this
as an argument that tlieEOC failed to include in thEorm 5charge all of the allegations Ms.
Wilkes intended to raise in her charge and did raise in her intake questionbmider the
circumstancesat this stage of the litigation, the Court wdbnsider Ms. Wilkes’s intake
guestionnaire for purposes of resolving Nucor’s pending motion to dismiss. Nucor may renew
its argument on this issue, if appropriate, after conducting discovery regarding/iMss’s
communications with the EEOC and the EEOC’s conduct in processing her intake questionnai
and Form 5 charge.

2. The Scope Of Ms. Wilkes’'s EEOC Charge

Having determined thahe Court will consideMs. Wilkes’s intake questionnaiadong
with her Form 5 charge at this stagetioé litigation the Court turns to Nucor’'s exhaustion
argumers as to Ms. Wilkes specific claims.

Nucor argues that Ms. Wilkes did not exhaust her administrative rensdtesany race
discrimination claim because she did not check “race” or otherwise meatenrr her Form 5
charge and thallegations in her Form 5 charge are stated only in relation tarsaédisability
discrimination As Ms. Wilkes argues, howevershe did check “race” as a basis of
discriminationwhen completindher intake questionnaire. Nucor does not address the contents
of Ms. Wilkes'’s intake questionnaiend instead relies on it arguments that the Court should not
consider the intake questionnair@he Court determines that it will not dismisased on the

filings before itat this stage of the litigatioMs. Wilkes’s race discrimination claims for failure
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to exhaust her administrative remedies, and the Court denies’$uwation to dismiss as to
theseclaims.

Next, Nucor moves to dismiss Ms. Wilkes’s failute-accommode claim Nucor
arguesthat the disabilitydiscriminationclaim described in heForm 5 charge is specifically
confined to thealleged failure to provide assistance with her applicatiothicd-party insurance
benefits, a separate and distinct claimnfrioer failureto-accommodate claimSee, e.gWithers
v. Johnson763 F.3d 998, 1003 (8th Cir. 201¢%tating thatan ADA failure-to-accommodate
claim isa separate form of discrimination from a claim of disparate treatment and that the forme
requires écriminatory intent, while the latter does not).

Nucor contendghat Ms. Wilkes’s Form 5 charge focusesly on the equal access,
gender discrimination claim and the disability claim based oraltegedfailure to assist with
applying for longterm disabilityinsurancebenefits. Ms. Wilkes alleges in the charge that she
had to take off work for a disabilityyastold by her employethat her doctor had jeopardized
her healthand wagold by her employethat she needed to make up her mind. Further, in her
intake questionnaire, M3Vilkes specifically checked ¢éhbox indicating thashe requested an
accommodation.The Courtconcludedased on the filings beforeat this stage of thitigation
that it will not dismiss for failure to exhaust her administrative remedies Ms. Willelsisefto-
accommodate claim under the ADA, and the Court denies Nucor’s ntotidismissas to this
claim.

Lastly, Nucor moves to dismiss Ms. Wilkes’s wrongful termination claintalee Ms.
Wilkes did not raise termination in héorm 5 charger the intakequestionnairewhich both
were submitted prior to her terminationMs. Wilkes does not allege or argue that she filed a

subsequent EEO charge after her termination a weater on Mach 5, 2014.
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In response, Ms. Wilkes seeks to invoke the continuing violation theory, stating that she
referred in the EEOC paperwork to her discrimination as “ongoing” and arguing that her
subsequent termination was a part of the alleged ongoing discrimination (Dkt. No4)1.3 Adt
one time, the Eighth Circuit, like other circuit coungermitted a findingthat a subsequent
retaliation claim growing out of an EEOC discrimination complaint was sufficiesityed to be
within the scope of the lawsuitSee Wedow v. City of Ka@ity, 442 F.3d661, 672 (8th Cir.
2006) (discussingVentz v. M. Cas. Cq. 869 F.2d 1153 (8th Cir. 1989)). However, the
Supreme Court has since explained that the continuing violation theory does not encompass
discrete acts of discriminatory or retaliatory condugte Morgan 536 U.Sat 110-15(Title VI
context). “[Dliscrete discriminatory acts are not actionable if time barred, wlien they are
related to acts alleged in timely filed charges. Each discrete discrimiaatastarts a new clock
for filing charges alleging that act.1d. at 113. “Discrete acts such as termination, failure to
promote, denial of transfer, or refusal to hire are easy to identify. Each inadent
discrimination and each retaliatory adversenployment decision constitutes a separate
actionable ‘unlawful employment practice.”ld. at 114. “Ech discrete act is a different
unlawful employment practice for which a separate charge is requiradiiter v. Advance Auto
Parts, Inc, 686 F.3d 847, 851 (8th Cir. 2012) (citimprgan 536 U.S. at 114)kee also Hutson
v. Wells Dairy, InG.578 F.3d 823, 826 (8th Cir. 2009) (applyiMgrgan and stating that “[a]
termination is a discrete act, not a continuing violation.Nls. Wilkes’'s arguments fothe
continuing violation theory are forecloskby Morgan

The Court notes that Ms. Wilkes states in her response to Nucor's motion that she
informed the EEOC of the termination but was dioécted to amend heharge(Dkt. No. 13, at

4). As stated abee, the requirement téile a timely charge of discrimination with the EEOC is
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subject to equitable doctrines such as tolling or estoppetgan 536 U.S. at 113, and the
Eighth Circuit has statethat aclaimant’sfailure to adhere to certain plding requirements
maybe be excused where the EEOC or state agency has misleealdirtient about those
requirementsSchlueter132 F.3d at 459 n.4.

Specific to the issuat handthe Eighth Circuit has suggested that simply informing the
EEOCor a state agency ofpstchargeterminationis not enough to warrant equitable refiaf
failing to amend or file a new charge following the terminati®eeBoge v. Ringlandohnson-
Crowley Co, 976 F.2d 448, 4652 (8th Cir. 1992) In Boge the phintiff had been laid off three
times and failed to amend or file a new chaaffer his final termination. Heought equitable
relief regarding hisallegedfailure to exhaushis administrative remediess tohis termination
argung that he had repeatedly contacted the state agency aouayoffs, including the
terminationat issue, anthadasked that information regarding that termination be placed in his
file. 1d. at 451. In denying equitable reliefhe Eighth Circuiindicatedits agreement with the
district courts conclusionthat these facts were insufficient to show that the state agency
improperly refused or failed to amend the plaintiff's charge or even taailémtiff reasonably
attempted to amend his chardd. at 452. The Eighth Circuit also noted that the plaintiff never
indicatedto the agencyhat he suspectethe termination at issue was discriminatory or that it
was a permanent dischargéd. Finally, the Eighth Circuitited as a distinguishable case a
Ninth Circuit decision finding that equitable considerations excused the lacknelfy tfiling
where the EEOC improperly refused to amend the plaintiff's chadge.(citing Albano v.
Schering-Plough Corp912 F.2d 384, 388 (9th Cir. 1990)

District courts in the Eighth CircuinterpretingBoge suggest there must be proof the

plaintiff attempted to amend chargeand to pursue claim that the agency refuses or fails to
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accept as an amendment to the cha@geMcKenzie v. Lunds, Inc63 F. Supp. 2d 986, 997 (D.
Minn. 1999) (“Equitablerelief from the ‘like or reasonably relatedequirement is available
where an employee who has filed a charge with the EEOC attempts to litiaten dhat is not
part of the charge filed with the EEOC, but which the administrative body deoisecept as an
amendment to the charge beforé)jtMummelthie v. City of Mason Cjt§73 F. Supp. 1293,
1311 (N.D. lowa 1995)same),aff'd, 78 F.3d 589 (8th Cir. 1996INussv. Cent. lowa Binding
Corp., 284 F. Supp. 2d 1187, 1198 (S.D. lowa 2003)“[E] quitable relief is not warranted
where there is insufficient proof that the plaintiff attempted to amend the compidhat the
ICRC improperly refuse orfailed to amead the complaint).

Here, Ms. Wilkes states only thstte informed the EEOC of the termination and was not
directedto amendher charge.She does not argu® suggest thathe attempted to ameimer
chargeor that the EEOQailed or refused to amend her charghe also does not state that she
informed the EEOC she believed her termination was discriminatory. Without margyiMes
has notalleged in her complaint or the accompanying filiagsufficient basis foequitablerelief
to excuséher failure to amend her charge after her terminatfecordingly, the Court finds that
Ms. Wilkes has failed to exhaust her administrative remedies as to any ddased on her
termination, and the Court dismisses with pdegaany Title VII and ADA claims based on her
termination However, Ms. Wilkes may request that the Court reconsider this ruling, if
appropriatejf she has additional evidence pertainingetdaustionof her claims regarding her

termination
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B. Adverse Employment Actiors

Nucor moves to dismiss theemaining discrimination claimsthe equal amess to
restrooms and failures-assist with log term disability claims-onthebasis thaMs. Wilkeshas
not alleged that she suffered an adverse employment action.

To establish heprima facie caseof sex discrimination under Title VII and disability
discrimination under the ADA, Ms. Wilkes must establish each claimthat among other
things,she suffered an adverse employment acti®eelLewis v. Heartland Inns of Am., L.L,C.
591 F.3d 1033, 1038th Cir. 2010) (listing elements dd prima faciecase of Title VII sex
discrimination); Wenzel v. M.-Am. Water Co0.404 F.3d 1038, 1040 (8th Cir. 2008isting
elements ofa prima facie case of ADA disability discrimination). A materially adverse
employment action must Benore disruptive than a mere inconvenience or an alteration of job
responsibilities.” Harlston v. McDonnell Douglas Corp37 F.3d 379, 382 (8th Cir. 199ditle
VII context), see Wenzeh04 E3d at1042 (applying same in ADA context). “Changes in duties
or working conditions that cause no materially significant disadvantageare insufficient to
establish the adverse conduct required to makeaa faciecase.” Harlston, 37 F.3d at 382.

As to Ms. Wilkes’s sex discrimination claim relating to equal access to restroom
facilities, Nucor arguesthat Ms. Wilkes's allegations establish nothing more than
“inconvenience” thais insufficient to establish a materially adverse employment acisoa
matter of law. As an initial matter, Nucor provides this Court with no legal authority speoific
the issue of restroom access, let alone the notion that unequal or inadequate resiirbesnigac
a mere inconvenience as a matter of law. In faciVedow the Eighth Circuit rejected the

argument that women firefighters being densmequate restroom and shower facilities was
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“mere inconvenience” that could not establish an adverse employment @aatienthe facts of
that case. 442 F.3a 67172.

Further,Ms. Wilkes arguesn response to Nucor's moticthat the unequal access to
restrooms (1) is aviolation of theOccupationalSafety andHealth Administration regulations
(2) caused undue burden on her by meag her to wear extra layers of clothing to compensate
for accidents due to not having a restroom in her work area; (3) contributed to hengalte
to return to her assigned work station which was a contributing factor in her eéecsatey and
loss of employment. Nucor argues in its reply thatWikes did not allege that the distante
the restroomsnegatively impacted her work performance in any way. The Court disagrees.
Consistent with her arguments in her response, Ms. W&lkesmplaint fairly alleges a
connection between the physical hardship of the distance required to walk to hemesin
impact on her work performance, takihgave a second timegnd ultimately being fired
ostensibly based on her timo& work (Dkt. No. 2, 11 16, 37, 44).

Accepting Ms. Wilkes's allegations in her complaias true at this stage of the
proceedings, the Court finds that she has sufficiently alleged that she suffe@diverse
employment action. The Court denies Nucor's motion to dismiss Ms. R&HSs sex
discrimination claim based on unequal access to restrooms.

Nucor also moves to dismiss Ms. Wilkes’s discrimination ctdrased on the alleged
failure to provide assistance with her application ltorgterm disability insurancéenefts.
Nucor argues that this alleged failure does not constitute any adverseymemt actionby
Nucor because a third party, Liberty Mutual, made the ultimate decision totdemngisability
benefits. Nucor misses the point; Ms. Wilkes alleges tNatcor's own actionsn failing to

provide to her timely certain information or to render meaningful assistanoar [dtovided to
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other nonprotected employee®sulted in thedenial of her disability insurance benefit$he
Court accepts Ms. Wilkes’s alhationan her complaint as true at this stage oflthgation, and
Nucor cites no controlling precedent for the proposition that the-plairty’s involvement
absolves Nucor of liability for Nucor’s alleged condast a matter of law. TheoQrt denies
Nucor’'s motion to dismisen this basiswithout prejudice to Nucor’s ability to revisit this issue
should it wish to present to the Court controllprgcedenbr more persuasive authority.
C. ERISA Preemption

Nucor moves to dismiss Ms. WdBs claims relating to helongterm disability
insurancebenefits on the alternative argument tERISA preempts these claimsAlthough
Nucor raises this argument specifically as to the ADA, the Court understandg/iMss’s
complaint toallege also Title VII claims based on the alleged failure to assist with her
application forobtaining longtermdisability insuranceébenefits(SeeDkt. No. 2, 11 19, 26, 28).

Here, Nucor raise€ERISA preemptioras to othefederal claimsnot state law claims
ERISA preemption applies to state laggulation and causes of actieeither through express
preemption pursuant to ERISA 8514, § 29 U.S.C. § 1144omplete preemption by virtue of
the comprehensive civil enforcement mechanisms of ERISA § 502, 29 U.S.C. 8Sd82etna
Health Inc. v. Davila542 U.S. 200, 208 (2004)Because Ms. Wilkes brindser claimsunder
Title VII and the ADA,which are federal lagy ERISA preemption does not applyee, e.g.
TorresNegron v. Merck & Co., Inc.488 F.3d 34, 445 (1st Cir. 2007) (reversing district
court’'s dismissalon ERISA preemption grounds pfaintiff's Title VIl retaliation claim based
on heremployer’s failure to provide COBRA notice, stating, “Because Tamegaliation claim
is brought under Title VII, a federal law, her claim is not preempted by ERIS#&¢ also29

U.S.C. § 1144(d) (“Nothing in this subchapter shall be construed to alter, amend, modify,
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invalidate, impair, or supersede any law of the United States (excepwatedrm sections 1031
and 1137(b) of this title) or any rule or regulation issued under any such law.”).

Accordingly, the Court denies Nucor's motion to dismiss tba basis of ERISA
preemption.

-

For the reasons stated above, the Court grants in part and denies in part Nucor’'s motion
to dismiss (Dkt. No7). The Court grants Nucor’'s moti@nddismisses with prejudice any Title
VII and ADA claims based oMs. Wilkes’s terminationfor failure to exhaust administrative
remedies. The Court denies Nucor’s motion in all other respects.

SO ORDERED this th2%h day of September2015.

Fstne 4. P

Kristihe G. Baker
United States District Judge
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