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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

ETTER WILKES PLAINTIFF
V. Case No. 3:14v-00224KGB
NUCOR-YAMATO STEEL COMPANY DEFENDANT

OPINION AND ORDER

Before this Court is a motion for summary judgment filed by defendant N(aroato
Steel Company“Nucor”) (Dkt. No. 27). Plaintiff Etter Wilkes has responded (Dkt. NBf).
Nucor filed a reply (Dkt. No. 41), to which Ms. Wilkes has responded (Dkt. No. 42). Also before
the Court is Ms. Wilkes’s motion for leave from the Court to file statement of unedpacts
(Dkt. No. 43). Nucor opposes Ms. Wilkes’s motion leave(Dkt. No. 44).

Nucor moves for summary judgment on Ms. Wilkes claimderTitle VII of the Civil
Rights Actof 1964, as amended, 42 U.S.C. § 20Q0&tle VII"), and the Americans with
Disabilities Actof 1990(“ ADA™), 42 U.S.C. 8§ 121Q1Nucor argues that Ms. Wilkes cannot prove
that shesufferedan adverse employment actiomder Title VII. Nucormaintainsthat Ms.
Wilkes’s ADA claim fails concerning the provision of information to a thpdrty disability
insurance carrier becauselividuals outside of her protected class also had claims deied
addition, Nucomaintainghat the thirdparty’s denial of disability insurance does not establish an
adverse employment action by Nucor. Finally, Nucor argues that\Mkes’'s ADA claim
concerning a failure to accommodate fails because Ms. Wilkes cannot prove that she igd qualif
individual under the ADA or thallucorfailed toprovide a reasonable accommodation.

Ms. Wilkes makes several arguments in response to Nucor's motiosufomary

judgment. FirstMs. Wilkes contendsthat Nucor’s actions constitute an adverse employment
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action under Title VII because she was required to walk a longer distatiheerestroonthan her
male ceworkers andcontinued to pursue theonstruction of a women’s restroom closer to her
work areahroughout her employmentNext, Ms. Wilkes argues that her ADA claim concerning
Nucor’s provision of information to a thuplarty disability insurance carristandsbecause she
can show that she was advised by a Nucor employekghapplicatiorwas the only claim known

to be denied. Finally, Ms. Wilkes argues that Nucor failed to provide régsonable
accommodation even thoughesrequested onlgdditional short breaks while working.

For the following reasons, this Couténies MsWilkes’s motion for leave from the Court
to file statement of undisputed facts (Dkt. No. 43) and grants the motion for summargpudgm
entering judgment in favor of Nucor (Dkt. No. 27).

l. Motion For Leave To File Statement Of Undisputed Facts

On January 26, 2017, Nucor filed its statement of facts (Dkt. No. 29), along with iggmoti
for summary judgment and memorandum in support. These filings were made through the Court’s
ECF system. Nucor represents thasiseement of facts was served on Ms. Wilkes that same day
through the Court’s ECF system (Dkt. No. 42) Ms. Wilkes, in her motion for leave, represents
that when she “downloaded the Motion brief and exhibits there were no undisputethdcts
downloaded with this material.” (Dkt. No. 43, { 1).

As Nucor notes, the Local Rules of the United States District Court for the Eastern and
Western District of Arkansas have long required the filing eéaratestatement of facts with a
summary judgment motion. This requirement is not new. Local Rule 56.1(b) of the Unieed Sta
District Court for he Eastern and Western Distraft Arkansas requires a nanoving party to
supply the Court with a statement of material facts “as to which it contends a genwenexissl

to be tried.” See Jackson v. United Parcel Serv.,,1643 F.3d 1081, 1088 (88ir. 2011). Federal



Rule of Civil Procedure 48) states that, “[i]f a party fails to properly support an assertion of fact
or fails to properly address anethparty’s assertion of fact as required by Rule 56(c), the court
may: (1) give an opportunity to properly support or address the fact; (2) consider the fact
undisputed for purposes of the motion; (3) grant summary judgment if the motion and supporting
maerials— including the facts considered undisputedshow that the movant is entitled to it; or

(4) issue any other appropriate order.”

The record evidence relieghon by Nucor in filing itsnotionfor summary judgmenwvas
attached to its motion, not the statement of facts (Dkt. Nos. 27FR#&her, the statement of facts
Nucor filed was repeatdd substantially the same formmomplete with cites to record evidence,
at the start of its memorandum in support of itsiom(Dkt. No. 28, 17). In other words, tven
Ms. Wilkes downloaded the motion and memorandum, she had available the allegations of
undisputed fact made by Nucor and tleeordevidence upon which Nucor relied filing its
motion. Ms. Wilkes attached tber response several exhibits of her own, supplying the record
evidence upon which she relied for her response (Dkt. No. 36). The Court has carefidigredns
these submissions. As a result of the Court’s consideration of this materiabuttiel€emines
that Ms. Wilkes need not file a response to the statement of facts submitted byaNdatenies
her motion to do so (Dkt. No. #3The Court also will not deem admitted Nucor’s statement of
facts. For purposes of resolving Nucor’s motion, the Court has considered a fact undisputed only
if it is supported by all record evidence, that submitted by Nucor and\kes.

Il. Factual Background

Unless otherwise noted by citation, the following facts are taken from Nustatement
of undisputed facts in support of its motion for summary judgment (Dkt.28p.andMs.

Wilkes’s exhibits to her response to Nucor’s motion (Dkt. No. 36). Ms. Wilkes worked for Nucor



from December 2, 1997, through March 5, 2014 (Dkt. No. 29, 1 1). Ms. Wilkes workedBlyoth
and night shifts, with a shift consisting of twelve hours (Dkt. Nel2Wilkes Dep., at 45)She
workedas an Inspectauntil her termination on March 5, 2014 (Dkt. No. 2)1 9
A. Restroom Access

While working in the Roll Mill Finishing Departmenkls. Wilkes had access to two
women’s restrooms, one in the Roll Maiministrativeoffice and one in the locker roorA male
restroom is located in theBed areaf the Roll Mill, which was Ms. Wilkg's work area (Dkt. No
275, Brassfield Aff., 118-4). According to Dennis Taylor, who supervised Ms. Wilklas,closest
restroomis in shipping “right outside of door two, which is a hundred foot further than the one at
the repair bed.” (Dkt. No. 38, Taylor Dep., at 22 That restroom can be locked by anyone from
the inside, is used by the cleaning service ladies, was accessible to Ms. Wilkes athog to
go outside, and was approximately 50 feet closer to Ms. Wilkes’s work area thaalltivill
office restroomI@.).! According to Ms. Wilkes,itemen’srestroom was lodad 60 feet from her
work area, and the nearest available women’s restroom was approxiaratgyglitional’5 feet
past the closest men’s restro@dkt. No. 271, Wilkes Dep., aB4-85. For Ms. Wilkes to walk
to the women'’s restroom in tholl Mill office, shehad to walk through a door and along a short
pathway (Dkt. No 25, Brassfield Aff., I 4). That restroom was approximately 150 feet from

where the men’s restrooms wereMs. Wilkes’s work area, a total walk of approximately 250 feet

1 Ms. Wilkes, in her deposition, claims that a restroom in shipping was created when a
sign was placed on the door indicating it was for women but that the sign wasnadeed (Dkt.
No. 361, Wilkes Dep., at -78). Ms. Wilkes acknowledges that she also had available locker
roomrestrooms, in addition to the Roll Mill office restroo®kf. No. 271, Wilkes Dep, at67-
69; Dkt. No. 361, Wilkes Dep., at9). Itis unclear from the recovechether Ms. Wilkes and Mr.
Taylor refer tothe same odifferent estrooms. Regardless, Ms. Wilkes acknowledges that there
were two restrooms within walking distance from her work area designated fdoe femaloyees
and available to her (Dkt. No. 27\d/ilkes Dep, at 67-69).
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from Ms. Wilkes’s work area (Dkt. No. 38 Taylor Dep., at 15, 389). To access the Roll Mill
office restroom, Ms. Wilketad to walk outside and approximately 30 feet of her walk outside
was na under covel(ld., at 15). According to Aaron Brassfield, leadperson on MsIKé4s
crew, it took an average 087.1seconds to walk the additional distance to the Roll Mill office
restroom from the men’s facility‘walking at a reasonable, normal pacékt. No 275,
Brassfield Aff., { 6).

During the relevant period, Mr. Taylor was Ms. Wilkes’s supervisor. She admitséhe ha
a “great” relationship with Mr. Taylor and could speak with him about differept@®/ment issues
(Dkt. No. 271, Wilkes Dep.at 2021). Ms. Wilkes admits that she was never formally written
up for taking excessive breaks, and she was never told by Mr. Taydmy of the Nucor leads
that she could not take a bre@dkkt. No. 271, Wilkes Dep., at 85). When she needed to take a
break, she radioed for a utility man to relieve her. Male employees did the samédayhtok
an extended break for the restroom, lunch, to go to the offite take care of business (Dkt. No.
36-2, Taylor Dep., at 136, 4243). If Ms. Wilkes’s relief did not arrive timely, she had
instructions from her supervisor that she could push a button and shut down the inspectabn bed (
at 1718). Mr. Taylor did not recall her ever being required to do tldatf 43). He testified that,
if that didoccur, the line would be restarted within a couple of minutes, and no production would
be lost as a result, meaning that production bonuses would not be efféctdB). There is no
record evidence that Ms. Wilkes was not paid a production bonusgduer employment with
Nucor resulting from this or any other circumstardedt 2729).

At an unknown date, no later th@ctober 2008Ms. Wilkesfound a padlock on the door
of the women'’s restroom in the Roll Mill office while working a night sfiifkt. No. 29, 6).

According to Johnny Michael Dugaa Roll Mill Manager Patrice Strickland, a clerk for Roll



Mill, placed the padlock on the door because the women’s restroom was ;greasyy,” or
“vandalized” (Dkt. No. 273, Dugan Dep., at 10)After Ms. Wilkescomplainedto Mr. Dugan
about the restroom being locked, he ordered the lock removed, and the wgagnam remain
unlocked(Dkt. No. 29, 8). The Court acknowledges that Ms. Wilkes and Mr. Dugan characterize
their conversation that day differently (Dkt. No.-B6Wilkes Dep., at 756, 80; 363, Dugan
Dep., at 911, 1415). Theparties agree that, after that date wloenen’s restroom in thieoll Mill

office was never locked aga{Bkt. No. 361, Wilkes Dep., at 82).

Except for the above incidemds. Wilkeshad no other issues with locked restrooms during
her employment at NucorShe did not complain to Mr. Dugatbout restroom access, tdisce,
cleanliness or anything else after complaining about this one incident (Dkt36it, Wilkes
Dep., at 77-7836-3, Dugan Dep., at 32-34).

When she complained about the Roll Milifice restroom beingdcked Ms. Wilkes
brought upfor the first time the issue ohot having a women’s restroom closer to her work area
(Dkt. No. 29,1 9). In response to her complaiMucor sought bids for building a women'’s
restroomnear Ms. Wilke’s work areéDkt. No. 29,9 10). The new women’s restroom would
either be built adjacent to the men’s facility or converted from a previous rfeeility (1d.).
According to Mr. Dugars ceposition, the quotes for building a women'’s restroom ranged from
$50,000 to $80,000 (Dkt. No. 27-3, Dugan Dep., at 14).

The parties dispute how the issue of building a women’s restroom was handled. Nucor
maintainsthat it informed Ms. Wilkes about the restroaonstructionoptions, and Ms. Wilkes
indicated thatas long as the Roll Mill office restroom remained unlocked, sherpedféo use
that facility as opposed to a restroom out in the Nkt. No. 28, at 13; Dkt. No. 38, Dugan

Dep., at 1213, 31-34). Nucor furthemaintainsthatit did not builda new women’s restroom



becaus#/s. Wilkesstated that she was satisfied witlewomen’s restroom in the Roll Mitiffice

(Id.). Nucor contendshat, based upon Ms. Wilkes’s preference for the restroom in the office, a
women'’s facility was not built, the Roll Mill office restroom was never locked agaid, Ms.
Wilkes never had an issue with restroom access again (Dkt. NH129,

However, Ms. Wilkes argues thalucor never asked if she needed a new women’s
restroom built(Dkt. No. 39 at 7). Ms. Wilkes further argues that sheas in favor of the
construction o women'’s restroom near her work aadi@r she was locked out of the women'’s
restroom [d.). In her depositioriyis. Wilkes asserts that she was “delighted” to use the women'’s
restroom in théRoll Mill office butnever said that she “didn’t need’testioom built in the Roll
Mill (Dkt. No. 271, Wilkes Dep., at4d. Ms. Wilkes also admits in her deposition that she “was
promised early on” that a women'’s restroom would be built closer to her worlded 13).

B. Ms. Wilkes’s Leave For lliness

In November 2012Ms. Wilkesbecame ill with bronchitis ankad to take time off from
work (Dkt. No. 29,9 13). She applied for leave under tRamily and Medical Leave Act
(“FMLA”) and paid sick leave, which was providédl 14). While off work for bronchitisiMs.
Wilkes was diagnosed with other ailments relating to her hip, ,auk knegincluding morbid
obesity, lumbar degenerative disc disease, and degenerative knee (tlils§&4&,27). Pursuant
to the new diagnoses, M&lilkes’s doctor extended her excuse for timefodim work (Id. T 15).

Ms. Wilkes wasstill unable to work at the end of her 13 weeks of paid sick |1@ev§16)
Subsequently, shapplied for longterm disability {LTD”) insurance benefits olRebruary 13,
2013, with Nucor’s thirdparty disability insurance carrier, Liberty Mutual, so that she could
receive some income while she remained off w@kt. No. 29,916). Liberty Mutual provides

LTD asan optionalthird-party benefit that Nucor employees can sign up for at the beginning of



their employmenand thais not administered by Nuc@d.§17). In herLTD claim submitted to
Liberty Mutual Ms. Wilkes contendedhat she was disabled due to cellulitis iartmip and leg
anddue tobronchitis (d. 118). Ms. Wilkes'sLTD claim was denied by Liberty Mutual because
she did not meet Liberty Mutual’s definition of “disabled” based on their weaieher medical
records [d. 1 20).

The partieslisputeMs. Wilkes's contentiorthat Nucor discriminated against her based on
her gender during theT D application procesfd. 1 21) She argues that Nucor did not provide
assistance with her LTD claibecause Nucor did not produdecuments to Liberty Mutual in a
timely manner and, in some casespvidedinaccurate informatiorfDkt. No. 29,9 21). Ms.
Wilkesadmits that Nucor corrected any issues with regard to the documents senttioNMiigal
(Id. 1 22) Ms. Wilkes also adits that Liberty Mutial denied her LTD application because she
did not meet the definition of “disablgchot because dhe information that Nucor did or did not
provide (d. 120, 22) Ms. Wilkes also contends that Nucor failed to assist her with her appeal of
the denial of benefits, bighe does acknowleddkat Nucor’'s Controller assistdeer with her
appeal(ld., 123). In her deposition, Ms. Wilkes discussesieeting she had with Keith Prevos
where he assisted Ms. Wilkes with a letter for her apfiddal No. 271, Wilkes Dep., at 103).
According to Ms. WilkesMr. Prevost was also creating a videcssend to Liberty Mutual for her
LTD appeal that would show the physical requirements of Ms. Wilkes position at Ro(ldv).
However, Ms. Wilkes states that she never saw Mr. Prevost’s video and was uncletofaas
ever sent to Liberty Mutudld.). Liberty Mutual deniedMs. Wilkess LTD appeal because she

did not meet the definition of “disableddquired by Liberty Mutua{Dkt. No. 29,9 24).



C. Ms. Wilkes’s Return To Work

In August 2013, after being off work foine monthsMs. Wilkeswas releasetdy her
doctor to return to work with restrictions on lifting heavy iterasd requiring“frequert rest
periods”(Dkt. 29, 28; Dkt. No. 278, at 13. According to the Attending Physician’s Statement
in Ms. Wilkes’sLTD claim, Ms. Wilkes had a physical impairment that was the highest class and
described asseverelimitation of functional capacity, capable of minimum activity.” (Dkt. No.
279, at 3). After reviewingherrestrictions Nucordeterminedhat there was no position that she
could perform with her restrictions and no reasonable accommodation that Nucor could provide
that would allow Ms. Wilkes to return to work (Dk. No. ZP29). Mr. Duganreviewed Ms.
Wilkes's restrictions and determinebat requiringadditional breaks would make the work area
unsafe without clarifying the number or duration of additional bre@Ng. No. 273, Dugan Dep.,
at 2324). Mr. Dugan decided thato accommodateMs. Wilkes's additional breaks, other
employeesvould be requiredo work extrahours to cover for Ms. Wilkes’breaks, which would
be unsafe for the other employekk)( Mr. Dugan or the nurse at Nudikely communicated the
decision to Ms. Wilkes (Dkt. No. 38, Dugan Dep., 225). When she waasked aboutvhat
“frequent breakRsmeant, Ms. Wilkes described it as taking a break when she needed to rest (Dkt.
No. 271, Wilkes Dep., at 130). When asked if she had been permitted to do that before she
submitted the work restrictiorendrequest, sheestified that, prior to that request, she was not
permitted to take a break whenever she needed; instead, she had been permitted to take only
restroom breaks when she needed at 130-31).

Ms. Wilkescontinuedher leavefrom Nucoranddid not returnuntil she was releasdxy
her doctor with no restrictions on October 24, 2013 (Dkt. No29). At thattime, Ms. Wilkes

acknowledged that siveould onlybe able tqerform her typical dutie€4o a degree” and would



have to be cautious abapttysicalwork (Dkt. No. 271, Wilkes Dep., at 1323; Dkt. No. 363,
Dugan Dep., at 226). WhenMs. Wilkesreturnedto Nucor, shevorked 3.5 shiftacross nine
daysbefore leaving work for the last time on November 4, 20&8ause of an injury she sustained
at work (Dkt. No. 29% 31).

On her last day of workvis. Wilkestripped over a mat in her work argathe middle of
her shift which resulted irseriouspain (Dkt. No. 29,9 32). After she tripped over the matls.
Wilkes was in so much pain thsttewas unable to walk the full distance to the women’s restroom
(Dkt. No. 27-1, Wilkes Dep., at 114-15). Prior to her tripping incident, both that night and on her
previous shifts, Ms. Wilkes was working without pain and had taken trips to the restrthmutw
a problem (Dkt. No. 29] 33). SubsequentlyMs. Wilkesleft the Roll Mill to go home and take
medication(Dkt. No. 271, Wilkes Dep., at 1145). After leaving the Roll Mill, Ms. Wilkes did
not return(ld.).

After sustaining the injury at worlis. Wilkes went to see her doctor who advised her
against returning to the same “line of workyidMs. Wilkesagreedwith the assessme(id. at
121-22 Dkt. No. 29,9 36). Ms. Wilkes followed her doctor’'s recommendatynnot returning
to theRoll Mill, andshe receive@nother 13 weeks of paid sick leave by Nucor (Dkt. Nel1,27
Wilkes Dep., at 122; Dkt. No. 29,35).

D. Application For Social Security Administration Disability Benefits

Ms. Wilkesapplied for Social Security AdministratiohSSA’") disability benefits in June
2013 prior to her release (Dkt. No. 2938). In her applicationMs. Wilkes claimedhat,as of
November 2012%he wasinable to work because of her disabi(iDkt. No. 2712, at 1).TheSSA
did not make a determination bfs. Wilkes’s claim until August 11, 2014, after she returned to

her job at Nucor ifDctober 2013l1d. at 15). Ms. Wilkescontinued to submit information to the
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SSA after June 2013 in support of her disability cldomgt 3134). Ms. Wilkesdid not return to
Nucor after November 4, 2013, aslde was administratively terminated on March 5, 2[ii4.

No. 29,140). Ms. Wilkes did not request an accommodation or otherwise express any imerest i
returning to work prior to her separatidd.f. On Augustll, 2014the SSA granted M#Vilkes'’s
disability claim and determined that hetal disabilitybegan ordanuary 28, 201@kt. No. 27

12, at 30).

The SSA deniedMs. Wilkes'’s claim for benefits beginning on her origindiate of
November 25, 201 Dbecausehe SSA determined thahe“had the capacity to perform sedentary
work.” (Id. at 2427). The SSA concluded thagven thoughMs. Wilkess job skills were not
transferablethe lack of transferable skilgas not a material issue to the determinatidmeo date
of total disability (d. at 2829). Therefore, the SSA determined thahile Ms. Wilkeswas unable
to perform her job at Nucas of November 201 2er total disabilitydid not begin until January
28, 2014 (d. at 30).

I1I. Legal Standard

Summary judgment is proper if the evidence, when viewed in the light mostiée/tva
the nonmoving party, shows that there is no genuine issue of material fact in digghtibat the
defendant is entitled to entry of judgment as a matter of law. Fed. R. Civ.Celb&x Corp. v.
Catrett 477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause a
reasonable jury to return a verdict for either pamjiner v. Local 373513 F.3d 854, 860 (8th
Cir. 2008). “The mere existenoéa factual dispute is insufficient alone to bar summary judgment;
rather, the dispute must be outcome determinative under prevailing Belidway v. Pigman
884 F.2d 365, 366 (8th Cir. 1989). However, parties opposing a summary judgment motion may

not rest merely upon the allegations in their pleadirigsford v. Tremayner47 F.2d 445, 447
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(8th Cir. 1984). The initial burden is on the moving party to demonstrate the absemgyemoiree
issue of material factCelotex Corp 477 U.S. at 323. Thaeurden then shifts to the nonmoving
party to establish that there is a genuine issue to be determined aPtudential Ins. Co. v.
Hinkel, 121 F.3d 364, 366 (8th Cir. 2008). “The evidence of themowant is to be believed,
and all justifiable infeences are to be drawn in his favoAhderson v. Liberty Lobby, Ine77
U.S. 242, 255 (1986).

IV.  Analysis

Ms. Wilkes has alleged multiple claims of discrimination against Nétdhe outset, the
parties dispute whether Ms. Wilkes abandoned or continues to advance claimsimirdition
based on raceMs. Wilkes has alleged a violation of Title VII for discriminatiosmsed omender.
Ms. Wilkes has alleged a violation of the ADA based on Nu@aiggjedfailure toassisproperly
with her application for longerm disability benefits through Liberty Mutual. Finally, Ms. Wilkes
has alleged a violation dfie ADA based on allegatiscriminationas a result of Nucor’s failure
to make a reasonable accommodation for her disability.

A. Discrimination Claims

Ms. Wilkes can establish@ima facieclaim of discrimination either by providing direct
evidence of discrimination or by creating an inference of unlawful discrimination thedthree
step analysis set out McDonnell Douglas Corporatiov. Green411 U.S. 792, 8085 (1973).
Bone v. G4S Youth Servs., L1886 F.3d 948, 953 (8th Cir. 2012). Direct evidence is evidence
“showing a specific link between the alleged discriminatory animus and the challemggdnje
sufficient to support dinding by a reasonable fact finder that an illegitimate criterion actually
motivated” the adverse employment actidmargersornv. City of Rochestef643 F.3d 1031, 1044

(8thCir. 2011)(quotingGriffith v. City of Des Moines387 F.3d 733, 736 (8th Cir. 2004)). “Thus,
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‘direct’ refers to the causal strength of the proof, not whether it is ‘circumdtavidence. A
plaintiff with strong direct evidence that illegal discrimination motivated the@maps adverse
action does not need the thygart McDonnell Douglasanalysis to get to the jury, regardless of
whether his strong evidence is circumstantidtl’ However, “if the plaintiff lacks evidence that
clearly points to the presence of an illegal motive, he must avoid summary judgmerdtimgcre
the requisite inference of unlawful discrimination through EeDonnell Douglasanalysis,
including sufficient evidence of pretextld.

Ms. Wilkes argues that this is a “direct evidence” cd3®. be entitled to direct evidence
analysis, the plaintiff must present evidence of conduct or statements by pevsived in the
decisionmaking process that may be viewed as directly reflecting the alleged distoimina
attitude sufficient to permit the factfinder to infer that that attitude was fik@ly than not a
motivating factor in the employer’s decisiorRiversFrison v. Se. Mo. Cmty. Treatment Cir33
F.3d 616, 619 (8th Cir. 1998) (internal quotation marks omitted). “[N]ot every prepidemark
made at work supports an inference of illegal employment discriminatldn.’Rather, “[d]irect
evidence of employment discrimination must have some connection to the employment
relationship.” Id. Direct evidence of discrimination is not established by mere “stray remarks in
the workplace, statements by nondecisionmakers, or statements by decisionmakdesiiorela
the decisional process.Id. (quotingBeshears v. Asbjll930 F.2d 1348, 1354 (8th Cir. 1991))
(internal quotation marks omittg

Based on the record evidence before the CMst,Wilkescomes forward with no direct
evidence of discriminatory animus by a decision maker at Nucor. The Court contlates t
despte Ms. Wilkes’sclaim, this is not a direct evidence case. Therefore, the Court will eqaply

threepart, burdershifting framework oMcDonnell Douglas411 U.S. at 802—-04.
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Pursuant to théMicDonnell-Douglasburdenshifting framework,Ms. Wilkes bears the
initial burden of establishing prima faciecase. Torgerson643 F.3d at 1046. If shestablishes
a prima faciecas, the burden then shifts to Nudorarticulate a legitimate, nondiscriminatory
reason for its actiondd. Ms. Wilkesmust then “produce evidensefficient to create a genuine
issue of mateal fact regarding whether [Nucor’s] proffered nondiscriminatory justificatioas a
mere pretext for intentional discriminationld. (quotingPope v. ESA Servs., Iné(6 F.3d 1001,
1007 (8th Cir. 2005)). The burden to prove pretext “merges with the ultimate burden oflpeysua
the court that [Ms. Wilkewas] the victim of intentional discriminationfd. (quotingTex. Dep't
of Cmty. Affairs v. Burdinel50 U.S. 248, 256 (1981)).

1. Race

Based on Ms. Wilkés unequivocatesponséo Interrogatory No. 2 (Dkt. No. 41, at 2) and
her deposition testimony (Dkt. No. 27, Wilkes Dep., at 189), the Court concludes that she
abandoned her claims of race discrimination. Having made those representatiogisothirthe
course of discovery, the Court will not permit Ms. Wilkes now, after discoverylbsesdand a
motion for summary judgmeritas beerfiled, to revive those claimsHer race discrimination
claims are dismissed.

2. Equal AccessGender Discrimination Claim

Ms. Wilkes alleges gender discrimination based on an allegation of equal access.
support of this claim, she relies on her access to the restroom. To establishrthisslaVilkes
must demonstrate that: (1) skea member of a protected group; (2)swaeeting the legitimate
job expectations of the employer; (3) suffered an adverse employment action; aad {fbated
differently than similarly situated employeeutside the protected claddolland v. Sam’s Club

487 F.3d 641, 6445 (8thCir. 2007). Nucor maintains that Ms. Wilkeannot establish prima

14
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faciecase of gendetiscrimination under thilcDonnell Douglasramework becausae suffered
no adverse employment action.

Title VII makes it unlawful to discriminate on the basissek with regard to the “terms,
conditions, or privileges of employment” and prohibits an employer from depriving “any
individual of employment opportunities or otherwise adversely affect[ing] litisstas an
employee” on the basis of sex2 U.S.C. § 200e-2(a)(2). The Eighth Circuit Court of Appeals
defines an adverse employment action as “a tangible change in working conditionsdiuaepr
a material employment disadvantage, including but not limited to, terminationincpég/ or
benefits, and changes that affect an employee’s future career prospéter’v. Hagel 14
F.Supp.3d 1244, 1250 (E.D. Mo. 2014) (quotidackman v. Fifth Judicial Dist. Dept. of
Correctional Servs.728 F.3d 800, 804 (8@ir. 2013)). To be materially adverse, the action must
be “more disruptive than a mere inconvenience or an alteration of job resliesibid. at 1251
(quotingBox v. Principj 442 F.3d 692, 696 (8tir. 2006)). There must be a material change in
employment status- a reduction in title, salary, or benefitisl.

During the relevant period, Mr. Taylor was Ms. Wilkes’s superyiagond she claimed she
had a great relationship with him and could speak to him about different emplogmess {Dkt.
No. 271, Wilkes Dep.at 2021). Ms. Wilkes admits that she was never formally written up for
taking excessive breaksd never told she could nake a breakid. at 85). When she needed to
take a break, she radioed for a utility man to relieve Nede employees did theame when they
took an extended break for the restroom, lunch, to go to the office, to take care of Hidihess
No0.362, Taylor Dep., all5-16, 4243). Based on the record evidence, tremale ceworker
who expressed resentment regarding Wigkes'’s calling on the radio to be relieved by the utility

man when she took her restroom breaks was admonished by his supervisor, Mr.|d.aatldi7j).
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If Ms. Wilkes'’s relief did not arrive timely, she had instructions from heesugor that she cda

push a button and shut down the inspection bekdl (Mr. Taylor did not recall her ever being
required to do thatd. at 43). He testified that, if that did occur, the line would be restarted within

a couple of minutes, and no production would be lost as a result, meaning that production bonuses
would not be effectedd.). There is no record evidence that Ms. Wilkes was not paid a production
bonus during her employment with Nucor resulting from this or any other circumstegcél D

36-2, Taylor Dep., at 27-29).

Ms. Wilkes alsadiscussed a situation \wita coworker named Garyyir. Taylor testified
this situationwas promptly addressedid( at 2225). Likewise, Mr. Dugan testified that he
promptly addressed an issue between Ms. Wilkes and a malerker, as wellld. at 1517).

Ms. Wilkes comes forward with no record evidence to establish that her access to the
restroom resulted ia material change in employment statysa reduction in title, salary, or
benefits. The facts of this case are distinguishable from the fadtsdow v. City of Kansas City,
Missouri 442 F.3d 6618th Cir. 2006) In Wedow the court determined the “record amply
demonstrate[dihat the terms and cditions of a female firefightés employment [were&dffected
by a lack of adequate protective clothing and private, sanitary shower and restrdii@sfaci
because these conditions jeopardiee ability to perform the core functions of her job in a safe
and efficient manner.’ld. at 671-72. This record does not include that same type of evidence.

Nucor also argues that it is entitled to summary judgment on this claim becauAi hds
expressed a preference for the restroom in the Roll Mill office and that, as tlesndtcan be no
adverse employment action (Dkt. No. 28, at1B). Ms. Wilkes concedes thsthe preferred the
restroom in the Roll Mill office (Dkt. No. 27, Wilkes Dep., at 84).The Court is willing to

conclude lsed on the undisputed record evidence that Ms. Wilkes preferred the Roll Mél offi
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restroom from among the restrooms then available to her. However, the Court daexiuotec
on the record evidence that her claim is barred as a result of this preference.

The Court also finds that, aside from the one incident regarding the locked restroom that
occurred sometime before 2008, there is no record evidence that during the reyesrsmaf her
employment Ms. Wilkes complained again about access to restro@m this record evidence,
the Court determines that no reasonable fact finder could conclude that Mss \Wliffered an
adverse employment action as a result of her access to the restroom

Even if Ms. Wilkesestablished @rima faciecase of gendediscrimination the burden
shifts to Nucoto produce evidence of a legitimate, nondiscriminatory reason for its corfgie.

v. Univ. of Ark. Bd. of Ty628 F.3d 980, 990 (8th Cir. 2011). “This burden is not onerddsiie

686 F.3d at 954. Courtdo not “sit as supepersonnel departments reviewing the wisdom or
fairness of the business judgments made by employers, except to the extent ¢éhatthoents
involve intentional discrimination.’ld. at 955 (quotindRodgers v. U.S. Bank, N,A17 F.3d 845,
854 (8th Cir. 2005)) Nucorneed only proffer a goefaith reason for its actiond. The relevant
inquiry at this stage for the Court is not wher Nucortook the correct action, but whether it took
an adverse employment action based on aidisw@atory animus.ld. at 933-54. Nucor maintains
that it did not build or convert a restroom, despite obtaining bids to do so, because kés. Wil
declined the offer for a new one, stating instead that she preferred to usellthMillRoffice
restroom she had used for years (Dkt. No. 36-3, Dugan Dep., at 12-15).

The burden then shifts to Ms. Wilkes to prove pretext and that gender discrimination was
the real reason for Nucor’s conduct. Ms. Wilkes denies being asked by Mr. Dugan, Mr, Tayl
or anyone else whether the restroom needed to be built or converted in the RolkiMiN@DZ7 -

1, Wilkes Dep., at 85). However, it is undisputkdt aside from the one incident regarding the
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locked restroom that occurred sometime before 2008, there is no record evidedceinigathe
remaining years of her employment Ms. Wilkes complaamgain about access to restrooms.

Although Ms. Wilkes identi#s certain instances when she claooavorkers’ conduct
was based on her gender, Nucor’s witnesses have explained those instarndss Véitices does
not refute theexplanations. See, e.g., Walton v. McDonnell Douglas Cpfi7 F.3d 423, 426
(8th Cir. 1999) (“Not all comments that may reflectdiscriminatory attitude are sufficiently
related to theadverseemploymentaction in question to support . . an inference [of
discriminatior}. For example, stray remarks in the workplace, statements by nondecisionmakers,
or statements by decisionmakers unrelated to the decisional process itselbtwsliffice.”)
(internal quotation marks and citation omitted)ere is insufficient evidence of discriminatory
animus. After examining all record evidence carefullyd drawing all reasonkbinferences in
favor of Ms. Wilkes, the Court determines that the evidence relied on by Ms. Witkegher
viewed individually or cumulatively, does not create a triable issue both that Blacbculated
reason was false and that gender discriminatias the real reason for Nucor’s condudicNary
v. Schreiber Foods, Inc535 F.3d 765, 769 (8@ir. 2008). Ms. Wilkes’s gendeliscrimination
claim based on access to the restroom, therefore, must be disnttesece.g., Haggenmiller v.
ABM ParkingServs., Ing 837 F.3d 879, 8887 (8th Cir. 2016) (even a weak issue of material
fact is insufficient to defeat summary judgmentiscriminationcase).

3. Claim BasedOn Assistance With LTD Application

Ms. Wilkes also alleges that Nucor discriminated against her on the basis of hditydisabi
and gendeas a result ahe assistance she received from Nucor with her LTD applicaliaring
her deposition, Ms. Wilkes clarified that she made this claim because she believed thas she w

the only Nucor employee who ever had an application for benefits denied asti¢haglieved
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her gender must have been the reason for the denial (Dk27M9o.Wilkes Dep., at 1:47). The
Court will examine this as a claibased on both disability and gender.

Nucor contends that Ms. Wilkes’s claim fails because she cannot establish that she was
treated differently because of her disabititygendenor that she suffered an adverse employment
action taken against her by Nucor (Dkt. No. 28, at 13-15). The Court agrees.

The record evidence is that Nucor employee Jackie Pearson, who works in payroll a
human resources, sends to the employee if appropriate a packet with instregiayds\g LTD
benefits (Dkt. No. 3@}, Pearson Dep., at 5;19). Sheprovides to Liberty Mutual information
regarding dates such as hire dates or sick leave datgbebermnployee is required to provide to
Liberty Mutual all other information and materials in support of the claim. Naod specifically
Ms. Pearsondoesnot receive correspondence regarding the claim unless the employee provides
it and requestassistanceld., at 13). Ms. Pearson then receives a letter from Liberty Mutual
stating whether the employee is approved or not for LTD benefits but not seststms whyld.,
at 20). She may learn the reasons why only if the employee informs her &d thait 19).

Ms. Wilkesbases her claim on her allegation that she received different assistance with
regard to her LTD applicatioms compared to comparets@mutside her protected clabsit this is
not supported by record evidence or Ms. Wilkes’s own admissions. Sheal@ege or testify
that she was treated differently because of disalatityender Ms. Wilkesadmittedduring her
depositionthat, if the evicence showed that white males hbdir disability benefits denied also
she would changéer mind about whether Nucor purportedly discriminaagdinst hemwith
respect to heLTD application (Dkt. No. 271, Wilkes Dep., at 6 The recordevidence
demonstrates that several white males had their LTD bemiaifiths denied by Liberty Mutual

(Dkt. No. 364, Pearson Depat43-45. Ms. Wilkes comes forward with no record evidence to
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refute this. There is a lack of evidence of disparate treatiof individualsoutside of Ms.
Wilkes’s protected class.

Further, this claim fails because Ms. Willkesnnot establish that she suffered an adverse
employment action as a resultdéicors conduct The ADA necessarily requires an employment
action take by the employer to establish a claim. 42 U.8%12111, 12112 (no covered dti
employer shall discriminatagainst a qualified individual on the basis of a disabilityys.
Wilkes’s claimrelates to her allegation that dar’'s timing and accuracyfdhe information
provided to Liberty Mutual regarding her LTD claimpacted the denial of that claimThat
action, however, had no role in the decision to deny LTD benefits to Ms. WidkésNo. 364,
Pearson Dep., at 26, -3). Further, Ms. Wilkedestified that any mistakes regarding the
information sent to Liberty Mutual on her behalf were not only corrected but also had img bear
on the decisions Liberty Mutual made (Dkt No. 27-1, Wilkes Dep., at 100-01).

In addition, the denial of her LTD hefits is nd attributable to Nucor. Ms. Wilkes
admitted, and the undisputed record evidence shows, thaty Metual made the denial demmas
based on its own independent determination of wheitse Wilkes had a qualifying disability
(Dkt No. 364, Pearson Dep., at 28)iberty Mutual cited Ms. Wilkes’s medical records in regard
to this decision, and there is no record evidence that Nucor was involved inragqaswiding,
or transmitting Ms. Wilkes’s medical recordd.iberty Mutual's decisions d not constitute
adverse employment actions by Nucdohnson v. U.S. Steel Corp43 F.Supp. 1108, 1116 (D.
Minn. 1996) (letermining that the discontinuation of benefits pursudot a thirdparty
administrative order was not an adverse employment action).

She has not demonstrated that other comparators outside her protectec&assated

differently, and she has not demonstrated adverse employment action resulting froms Nucor’
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conduct. For these reasons, this Court grants Nucor summary judgmast discrimination
claim based on assistance with her LTD application.
B. ADA Failure To Accommodate Claim

Ms. Wilkes also alleges a failure to accommodate claim under the ADA. To establish a
prima faciecase ofliscriminationon the basis of a disabilitgenerallya plaintiff must show that
she “(1) has a ‘disability’ within the meaning of the ADA, (2) is a ‘qualifiedividual’ under the
ADA, and (3) ‘suffered amdverseemploymentactionas a result of the disability.”Fenney v.
Dakota, Minn. & E. R.R. Cp327 F.3d 707, 711 (8th Cir. 2003) (quotingty v. NortorAlcoa
Proppants 293F.3d 481, 490 (8th Cir. 2002)). For an employee to be a qualified individual under
the ADA, she must“(1) possess the requisite skiiducation, experience, and training for hler]
position, and (2) be able to perform the essential job functions, with or without relgsona
accommodatiori Id. at 712 (quotindHeaser v. Toro C9247 F.3d 826, 830 (8th Cir. 2001)).

Under the ADA an employer is required to provide reasonateommodatiorio the
known physical limitations of an otherwise qualified employee with a disabilitgssimoing so
would impose an undue hardship on the employ@rU.S.C. § 12112(b)(5)(Axee alsKowitz
v. Trinity Health 839 F.3d 742, 745 (8th Cir. 2016jTo determine whether amccommodation
for the employee is necessary, and if so, whatab@dmmodatiomight be, it is necessary for the
employer and employee to emgain an ‘interactive process.”Schaffhauser v. United Parcel
Serv., Inc. 794 F.3d 899, 906 (8th Cir. 2015) (quotidgyton v. Fred's Stores of Ark., In661
F.3d 900, 902 (8th Cir. 2009)). An employee alleging that his employer did not engage in this
interactive process must show(1l) the employer knew about his disability, (2) he requested

accommodation(3) the employer did not make a gefaith effort to assist him in seeking
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accommodatioyand (4) he could have been reasonably accommodated butéonph®yers lack
of good faith. Peyton 561 F.3d at 902.
1. Qualified Individual Under The ADA

Nucoressentially asserts that Ms. Wilkes was not a qualified individual under the ADA at
the time she made a request for accommodation of her lifting restrictions ahtbnéequent
breaks. The undisputed record evidence isNsatVilkes fled for SSA begfits alleging that she
was totally disabled, unable to perform any job, dating back to November 2012. She was
ultimately awarded benefits based on her total disability, with an onset date oly 20l The
SSA also concluded that Ms. Wilkes could only perform sedentary work and not heNjaodoat
from November 2012 to January 2014. This included the time Ms. Wilkes claims she vied entit
to an accommodation.

Nucor maintains that her contention that she could have worked from the time of her
resticted release or any time thereafter, had Nucor provided her an accommodatmonsssient
with her sworn statements to the SSA that she could not work in any capastitements that
were ultimately accepted and formed the basis for her award efitserNucor is correct in that
Ms. Wilkes is not automatically barred from asserting contradictory claims lh&reshe must
“proffer a sufficient explanation” for the “apparent contradiction” to surviversarg judgment.
Cleveland v. Policy Mgmt. Sy8orp. 526 U.S. 795, 806 (199%.0eltz v. Arctic Cat, Inc406
F.3d 1047, 1050 (8t@ir. 2005);Garner v. Tobacco Superstores, ..ndo. 2:05cv-00254 JLH,
2008 WL 205582, at *3 (E.D. Ark. Jan. 23, 200&);Budd v. ADT Sec. Sys., Int03 F.3d 699,
700 (8th Cir. 1996) (determining that a plaintiff who sought and received SSA benefits was
estopped from claiming the ability to do the job with accommodation). AlternatiVetgr seeks

to limit her claim to August 20, 2013, to November 4, 2013, whenegitesented to SSA that she

22



could no longer work, with or without accommodation. In no event should her claim extend
beyond the date that she was awarded SSA benefits based on total disability on January 28, 2014.

On the record before the Court, construatigevidence in Ms. Wilkes'’s favor, the Court
determines that Ms. Wilkes has failed to meet her burden to explain the inconsistenesn her
prior allegation of total disability in her application for SSAigs and her claim in this action
that sheis a qualified individual within the meaning of the ADA. She has not provided an
explanation “sufficient to warrant a reasonable juror’s concluding that, asgtina truth of, or
the plaintiff's goodfaith belief in, the earlier statement, the plaintiéuld nonetheless ‘perform
the essential functions’ of her job, with or without ‘reasonable accommodatiGleteland 526
U.S. at 1604see also Lloyd v. Hardin Count®07 F.3d 1080 (8t@Gir. 2000).

2. Request For Accommodation

Nucor also contends that Ms. Wilkes'’s failure to accommodate claim fails because she
cannot prove that there was a reasonable accommodation that Nucotofgitedide (Dkt. No.
28, at 1516). Nucor maintains that it provided to Ms. Wilkes multiple and extended leaves of
absence to accommodate her conditionstamdlow her to recover to return to work. In August
2013, after being off work for nine months, Ms. Wilkes was released by her doctor to return to
work with restrictions on lifting heavy items and requyrifrequent rest periods” (Dkt. 29, | 28;
Dkt. No. 278, at 13). After reviewing her restrictions, Nucor determined that there was norposit
that she could perform with her restrictions and no reasonable accommobldatidlutor could
provide that wouldallow Ms. Wilkes to return to work (Dk. No. 29, { 29).

As a result, Ms. Wilkes continued her leave from Nucor and did not return until she was
released by her doctor with no restrictions on October 24, 2013 (Dkt. No. 29, 1 30). At that time,

Ms. Wilkesacknowledged that she would only be able to perform her typical duties “to a degree”
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and would have to be cautious about physical work (Dkt. Nd., Vilkes Dep., at 1123). When
Ms. Wilkes returned to Nucor, she worked 3.5 shifts across nine days before leavingnibek f
last time on November 4, 2013, because of an injury she sustained at work (Dkt. No. 29t  31).
is undisputed that Ms. Wilkes did not attempt to return to work after November 4, 2013.

Nucor maintains that, in August 2013, when. Mélkes attempted to return to work with
her restrictions, Nucor determined that her requested restrictions were not reasonably
accommodated and, instead, accommodated her byirditver to continue to recover on leave
until she was ready to return to work with no restrictioAs‘leave of absence might, in some
circumstances, be a reasonable accommodat®rarinon v. Luco Mop Co521 F.3d 843, 849
(8th Cir.2008) Ms. Wilkes offers no record evidence to dispute this nor does Ms. Wilkes come
forward with record evidence to establish what other accommodation she contends would have
been possible for Nucor to provide under the circumstarfeesthese reasons, Ms. Wilkes fails
to establish @rima faciecase based on the record evidence, construimgf@tences in favor of
Ms. Wilkes.

3. Legitimate, Nondiscriminatory Reason And Pretext

Even if Ms. Wilkes could establishpaima faciecase Nucor has proffered a legitimate,
nondiscriminatory reason for not accommodating Ms. Wikkestuesto return to work with her
lifting restrictions and need for frequent breakdr. Dugan reviewed M3WVilkes's restrictions
and determined that requiring additional breaks would make the work area unsafe, without
clarifying the number or duration of additional breaks (Dkt. Ne32Dugan Dep., at 234). Mr.
Dugan decided that to accommodate Ms. Wilkes’s additional breaks, other employees would be
required to work extra hours to cover for Ms. Wilkes’s breaks, which would be unsdfe &ihér

employeesli(.).
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Accordingly, the Court may proceetb the question of pretext. On the record evidence,
with all reasonable inferences construed in favor of Ms. Wilkes, shedfaitexe pretext in regard
to her ADA failure to accommodate claim. She fails to prove that Nucor’'s mdffeason for
not accommodating her request to return to work with her lifting restrictions and newesjtaart
breaks was pretext and that disability discrimination was the truemeashe Court grants
summary judgment to Nucor on Ms. Wilkes’s failure to accommodate claim.

V. Conclusion

For the foregoing reasons, the Court denies Ms. Wilkaston for leave from the Court
to file statement of undisputed facts (Dkt. No. 43) and grants the motion for summargpudgm
entering judgment in favor of Nucor (Dkt. No. 27). Judgment will be entered byasef®rder.

So ordered this the 29th day of September, 2017.
Kush - Prduer—

Kristine G. Baker
United States District Judge
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