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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

LEISA NETTLES PLAINTIFF
V. Case N0 3:15¢v-00123KGB
HYTROL CONVEYOR COMPANY, INC. DEFENDANT

OPINION AND ORDER

Before the Court islefendant Hytrol Conveyer Company, Inc.’s (“Hytrol”) motion for
summary judgment, to which plaintiffeisa Nettleshas responded (Dkt. Nos. 17; 24). Hytrol
replied to Ms Nettles’ responseéy filing a reply as well as a “rebuttal to facts disputed by
plaintiff” (Dkt. Nos. 32; 31). Ms. Nettles filed a motion to strike Hytrol's “rebuttal to facts
disputed by plaintiff” (Dkt. No. 33).To resolve the pending motion, the Court did not consider
the information contained in Hytrol's rebuttal to facts disputed by plaintiff .(Dig. 3L).
Accordingly, Ms. Nettles’ motion to strike is denied as moot (Dkt. No. $&eMoore v. City of
Desloge, Mq.647 F.3d 841, 849 (8th Cir. 201)R] ulings onmotionsto strike are committed
to the district couis sound discretiof).

For the following reasons, the Cogriants Hytrol’'s motion for summary judgment (Dkt.
No. 17). Ms. Nettles’ claims are dismissed with prejudiédl. pending motions are denied as
moot.

l. Background

Unless otherwise noted, the following facts are taken from Ms. Nettles’ respons
defendant’s Local Rule 56.1(a) statement of undisputed facts (Dkt. No. 25). MsNsta
former employee of Hytrol, which manufactures material handling conveyers. b&jan

working for Hytrol on January 10, 2011, as an employee on the pairariheva eventually
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moved to the fabrication department in July of 2012. In October 2013, Ms. Nettles filed a
Charge of Discrimination with the Equal Employment Opportunity Commission (EEO
alleging gender discrimination.Four months later, in February 201Hytrol accepted Ms.
Nettles’ bid to move to a new fabrication position, which included the opportunity to drivie a fo
lift. On March 19, 2014, the EEOC issued a Dismissal and Notice of Rights repaidi
Nettles initial Charge of Discrimination.

During this time, Ms. Nettles requestedmily andMedical Leave Act (FMLA") leave.
Hytrol granted her request, and Ms. Netthemton FMLA leave from March 13, 2014 April
12, 2014. Ms. Nettles requested an extension of FMLA leave, and Hytroédyriaet request.

Ms. Nettles remained on FMLA leave until April 21, 2014, when she returned to work at the
same job position without restriction.

The morning of May 2, 2014, team leasl&ave Weiblen and/es Lowery observed Ms.
Nettles climbing on a raclsed to store sheets of steel to reach plans and paperwork on a higher
shelf. There is no dispute that Ms. Nettles climbed on the rack that day, rather tham using
ladder or forklift to retrieve the plans and paperwork. However, the parties disputeigiow
Ms. Nettles climbed on the rack: Hytrol claims that Ms. Nettles climbed six fettteofround
while Ms. Nettles, who is 5’2", claims that she only climbed to the second rurgchvis
significantly shorter than her” (Dkt. No. 25, at 3). Mr. Lowenstructed Ms. Nettles to get
down from the rack andot to climb it again because it was a safety hazard. He immediately
reported the incident to his supervisor, Tommy Holmes, and documented the incidennip writi
on a notepad and in a formal deskenot

After speaking withMr. Lowery, Mr. Holmes reportethe incident to his supervisor,

Chris Taylor, who reported the incident to David Joe Deaton, Hytrol's Human Resources



Manager. Mr. Taylor and Mr. Deaton reported the incident to Chris Glenn, KyDoEctor of
Manufacturing.

Upon speaking with Mr. Taylor and Mr. Deaton, Mr. Glenn determined that further
investigation was necessaryHe spoke with Mr. Lowery, who witnessed Ms. Nettles climbing
on the rack. Mr. Lowery took Mr. Glenn to the rackl amowed him a footprint that Ms. Nettles
had purportedly left on the rack at a height of approximately six feet off the ground\elfles
denies leaving a foot print at that height and claims MratGlenn could not have seen that
footprint, or that another employee was responsible for the footprint being there.

Hytrol follows a progressive disciplinary poyi, butit reserves the right to terminate an
employee on a first offense for conduct that it deems intolerable. Hytrol has ayeenguide,
which includes safety rules. The safety rules provide that employees are expestell in a
safe manner at all timesSince being promoted to Director of Manufacturing, Mr. Glenn has
terminated six employees, including Ms. Nettles, for committing safety violatiOhshese six
employees, Ms. Nettles is the only wonfan.

Ms. Nettles received Hytrol's employeeuides throughout her employmemind
understood that she was required to work in a safe manner at all tiygl team leaders
instruct employeet use a ladder or forklift to access paper orders that are not reachable fro
the ground. A ladder and forklift were available to Ms. Nettles when she climbed on the rack

Mr. Glenn claims that he decided to terminate Mettles because she “carelessly and needlessly

! While Ms. Nettles disputssome aspects of Hytrol's response to this incident, she does
not dispute that Mr. Glenn investigated Mr. Taylor and Mr. Deaton’s report (Dkt. No. 28)at 5-

2 Ms. Nettles moves to strike the information concerning the other employe&ievin
has immeiately terminated for safety violations (Dkt. No. 25, at 11). She argues that this
information is not a material fact. The Court disagrees; this information is materiat to th
guestion of whether Hytrol's decision to terminate Ms. Nettles was motilbgtedr genderSee
Henry v. Hobbs 824 F.3d 735, 740 (8th Cir. 201€¢onsidering similar information in
determining whether an employer’s decision was discriminatory).

3



committed a serious safety violation that put her at risk for death or serious bgdyy (Dkt.

No. 25, T 20} Ms. Nettles disputes that Mr. Glenn was the sole decision maker for determining
whether Be would be terminated. She contends that Mr. Deaton was also a decision maker and
that he was also involved in making the decision to terminate her employment.

Ms. Nettles does not dispute that climbing on the rack presented safety riskbealtig
though she disputes Hytrol's assertions about how high she climbed on theTtraale is no
dispute that the rack stores steel sheets and parts (Dkt. No. 25, at 6). There is ndhdispute
death or serious bodily injury can occur from a fall (Dkt. R®, at 6). There is no dispute that
Ms. Nettles could have been cut by the sharp edges on the sheets of steel on thHee|milets
had she lost her balance and fallen (Dkt. No. 25, at 6). There is no dispute that Ms.vixettle
climbing between two ks, such that if she had fallen off the rack backwards she could have hit
the rack holding steel behind her (Dkt. No. 25, at 6—7). She also does not dispute that prior to the
incident, she wasinstructed to use a ladder or forklift to reach paperworketrieve paper
orders, rather than climbing on the shelves. However, she contends that she believed that
climbing on the racks to retrieve paperwork was permissible because a teanhéshdsrently
directed her to do so, she had never been trainetb ehimb, and there was nothing in writing
regarding not climbing on the racks.

The alleged safety violation occurred on Friday, May 2, 2014. The following Monday
and Tuesday, Ms. Nettles wan bereavement leave and was not at work. On Wednesday, she
was absent. She returned to work on Thursday, May 8, 2014. That morning, she met with Mr.
Glenn. Mr. Taylor, Mr. Deaton, and Mr. Holmes were present at the meeting. During the

meeting, Mr. GlenrterminatedMs. Nettles Mr. Glenn told Ms. Nettles that she was being

3 Ms. Nettles disputes the sincerity of Mr. Glenn's statement, but not that this was

Hytrol’'s asserted basis for her termination (Dkt. No. 25, at 7).
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terminatedfor committing a safety violation that could have caused her death or serious bodily
injury. Mr. Glenn was not aware that Ms. Nettles had recently taken FMLA leave when he
terminated her on May 2, 20£4.Hytrol eventually replaced Ms. Nettles with a man named
Jason Williams~vho had not previously taken FMLA leave or filed a Charge of Discrimination
with the EEOQDkt. No. 24-4, at 2).

Il. Standard of Review

Summary judgment is proper if the evidence, whiemwed in the light most favorable to
the nonmoving party, shows that there is no genuine issue of material fact ahe thefiendant
is entitled to entry of judgment as a matter of law. Fed. R. Civ. FC&6tex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause aleasona
jury to return a verdict for either partyMiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute is insufficient alone to bar sumuaamyent; rather,
the dispute must be outcome determinative under the prevailing Helldway v. Pigman884
F.2d 365, 366 (8th Cir. 1989).

However, parties opposing a summary judgment motion may not rest merely upon the
allegations in their pleadingsBuford v. Tremayne747 F.2d 445, 447 (8th Cir. 1984). The
initial burden is on the moving party to demonstrate the absence of a genuine issueiaf mate
fact. Celotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving party to establish
that there is a genuine issue to be determined at fAaldential Ins. Co. v. Hinkell21 F.3d

364, 366 (8th Cir. 2008). “The evidence of the noovant is to be believed, and all justifiable

* Ms. Nettles attempts to dispute this fact by arguing that Mr. Deaton knew about th
FMLA leave, that he spoke with Mr. Glenn about her during the termination proces$aand t
“[o]ne possible inference is that Deaton told Glenn about the FMLA leave” (Dkt. No. 25, at
14). She does not offer amgcordevidence to substantiate tlaissertion

5



inferences are to be drawn in his favor®nderson v. Liberty Lobby, Inc477 U.S. 242, 255
(1986).

Il . Discussion

Ms. Nettles bringsdisability discrimination, gender discrimination, and various
retaliation claims against Hytrol. Hytrohovesfor summary judgment on all of her claims
Alternatively, Hytrol noves for summary judgment on Ms. Nettles’ claims for front pay,
reinstatement, and punitive damages.

A. Alleged Disability Discrimination

Ms. Nettles alleges that Hytrol discriminatedjainst her based on a disability, in
violation ofthe Americans with Disabilities Act (“ADA”)42 U.S.C. 88 1210%t seq. Hytrol
moves for summary judgment on Ms. Nettleisability discrimination claimbecause Ms.
Nettles “conceded in her deposition that she does not believe that she was treatewtlglithr
terminated by Hytrol because of a disability” (Dkt. No. 18, at 5). In response, MesNEgues
that this“concession’is not dispositive becauséie was simply admitting that she is not actually
disabled and thaher ADA claim is not premigk on an actual disability, bunsteadit is
premisedon a perceived disability.Ms. Nettles contends that “[s]he had a health issue, which
turned out to be hernias,” and that this health issue, coupled with the fact that she had to take
FMLA leave, was a factor in her termination” (Dkt. No. 26, at 10Y1s. Nettles was on FMLA
leave for her hernias from March 13, 2014, to April 21, 2014, after which she returnedkto wo
without restrictiongDkt. No. 25, 1 31).

To obtain relief for discriminationnderthe ADA, Ms. Nettles mushake aprima facie
showing that she(1) is a qualified individuaunder the ADA;(2) suffered discrimination as the

term is eékfined by the ADAand (3) thediscriminationwas basedn disability as defined by the



ADA. Brown v.City of Jacksonville711 F.3d 883, 888 (8th Cir. 2013). Uné&aragraph (1)(C)
of the ADA, the term “disability” includes those who aegarded as having a physical or mental
impairment that substantially limits one or more major life activitid? U.S.C. § 12102(1).
However, the ADA specifically provides that “Paragraph (1)(C) shall pplyao impairments
that are transitory and minorA transitory impairment is an impairment with an actual or
expected duration of 6 months or less.” 42 U.S.C. § 12102 (3)(B).

In this case, Ms. Nettles went on FMLA leave for issues related to her hernealtfier
over onemonth in 2014and returned to work without restrictions. Her condition was a
transitory impairmenas defined by the ADA because the atthwation of the injury was less
than six months. There is no record evidence before the Court to establish an enfeagnc
anyone from Hytrol believed Ms. Nettles’ condition would last six months or moderation.
Therefore, she cannot qualify lasing “regarded as disabled” for the purposes of the ABée
Horsham v. Fresh Dire¢ctl36 F. Supp. 3d 253, 263 (E.D.N.Y. 2015) (finding that plaintiff
failed to state a claim that he was regarded as being disabled for the purpbse&l@Atwhere
the plaintiff was given approximately four and a half months off from work after heumgery
because “these facts do not support an inference that Defendant believed th#t'sPlain
impairment would last longer than six months®is. Nettles conceded that she was not actually
disabled during her g@sition. The Court determines that she does not qualify as being disabled
in any sense for the purposes of her ADA claim. Accordireygn if Ms. Nettles did not waive
this claim based on her deposition ir@siny, the Court finds that Hytrol is entitled to summary

judgment orMIs. Nettles’ claim for disability discriminatiomnder the ADA.



B. Alleged GenderDiscrimination

Ms. Nettles claimshat Hytrol discriminated against her based on her gender, in violation
of Title VII of the Civil Rights Act of 1964"Title VII"), 42 U.S.C. 88 2000ee¢t seq.and the
Arkansas Civil Rights Acf'ACRA”), Ark. Code Ann. § 1d423-101et seq(Dkt. No. 1, 44-5).
Hytrol argues that it is entitled to summary judgment on Ms. Nettles’ gender dis¢ranina
claims for two reasons: (1) Ms. Nettles cannot stgienaa faciecase of gender discrimination;
and (2) even if she could, she cannot establish thatoFéytnondiscriminatory reason for
terminating her was merely a pretéxt.

Title VII and ACRA claims are governed under the same standaBde, e.g.
McCullough v. Univ. of Ark. for Med. Sci$59 F.3d 855, 860 (8th Cir. 2009). An employment
discrimindion plaintiff may survive a motion for summary judgment through “proof of ‘direct
evidence’ of discrimination . . . [or] through tiMcDonnell Douglasanalysis, including
sufficient evidence of pretext. Torgerson v. City of Rocheste&43 F.3d 1031, 1044 (8th Cir.
2011);see alsavicDonnell Douglas Corporation v. Gree#ll U.S. 792 (1973)The Court will
analyze Ms. Nettles’ claim under tiMcDonnell Dougladormat, as she does not offer direct

evidence of discrimination.

®> The record does not indicate whether Ms. Nettles filed a Charge of Disationinvith
the EEOC within 180 days of being terminated from Hytrol, meaning that she hasvabhcei
procedurally defaulted her Title VII claimsSee Cottrill v. MFA, In¢.443F.3d 629, 634 (8th
Cir. 2006) (“A Title VIl plaintiff must exhaust administrative remedies befonegirg suit in
federal court. A claimant must first timely file an administrative charge with B@").
However, exhaustion does not appear to be a jurisdictional requiremeiitpandbe waivable.
See Davis v. Kansas City Housing Authoritg22 F. Supp. 609, 618 (W.D. Mo. 1993)
(concluding that the timely filing of an EEOC charge is not jurisdictional)traHdid not raise
the issue of exhaustion in its motion for summary judgment (Dkt. No. 17). Therefofzuite
will proceed to the merits of Ms. Nettles’ Title VII claims without making a detertioimas to
whether her claims are procedurally defaulted.



The United States Supreme Court’s decisionMoDonnell Douglas Corporation v.
Green 411 U.S. 792 (1973), established the bwslafting framework used to analyze
employment discrimination claims. “Under this scheme, a plaintiff first must estabfisma
facie case of discrimination . . . /Wilking v. County of Ramse$53 F.3d 869, 872 (8th Cir.
1998). IfMs. Nettlesestablishes prima faciecase, then the burden shiftsHgtrol to articulate
a legitimate, nofdiscriminatory reason for the actiofiyler v. Univ. of Ark. Bd. of Trusteg628
F.3d 980, 990 (8th Cir. 2011). If Hytrol meets its burden, the burden shifts back to Ms. Nettles
to present facts that, if proven at trial, would permit a jury to concludeHytaol’'s proffered
reason was a pretexna that unlawful discrimination was the true reason for the adverse
employment actionld.

1. Prima Facie Case

To establish grima faciecase of discrimination under Title VII or the ACRA, Ms.
Nettles must show that(1) she is a member of a protected class; (2) she was meeting her
employer’s legitimate job expectations; (3) she suffered an adverseyenagpit action; and (4)
similarly situated employees outside the protected class were treatedhtlifferehere are facts
permitting an inference afiscrimination. Onyiah v. St. Cloud State Univ84 F.3d 711, 716
(8th Cir. 2012);,Canady v. WaMart Stores, InG.440 F.3d 1031, 2034 (8th Cir. 2006). Hytrol
does not contest that Ms. Nettles satisfies the first three elements mirttaefaciecase but
Hytrol argues that she “cannot present competent proof that gives rise to ancefefgender
discrimination” (Dkt. No. 18, at 6). In response, Ms. Nettles argues that she ip Seti
fourth element of heprima facie case“by establishing replacement, disparate treatment, or

through evidence of pretext” (Dkt. No. 26, at 15).



In a genderdiscrimination casea plaintiff can satisfy the fourth element of thema
faciecase by showing thahewasreplaced by emeone of thepposite genderKobrin v. Univ.
of Minnesota 34 F.3d 698, 702 (8th Cir. 1994)In sex discrimination cases, the [female]
plaintiff makes out a prima facie case by proving: . . . (4) that the emploger diman for the
position.”); see also Hill v. St. Louis Univ. 123 F.3d 1114, 1119 (8th Cir. 1997Under the
burdenshifting framework, Hill must establish the elements of a prima facie case: (1h¢hiat s
within the protected class of people; (2) that she was qualified to perform her johet (Bgrt
employment was terminated; and (4) after her dismissal, she was replacedeonsgmunger
(ADEA) or of the opposite gender (sex discrimination under Title VII).Nls. Nettles was
replaced by a marthoughthere is record evidence that Hytrol postedjtiteposition internally
and current Hytrol employees were permitted to bid on the job (Dkt. No. 32,.aA&d9rding
to its practice, Hytrol accepted the bid of the Hytrol employee who had the masitggmikt.
No. 32, at 11). In other words, none of the decision makers involved in terminating Ms. Nettles
selected a male candidate to fill her position; instead, the most senior Hytrol eenfiddyid on
the open position received itHowever, @en if Ms. Nettles could establishpaima faciecase,
the Court finds that she fails to satisfy her remaining burdens undéidbennell Douglas

framework®

® The Court notes that the fact that Ms. Nettles was replaced by a man is insufficie
demonstrate pretext. SeePottenger v. Potlatch Corp329 F.3d 740, 748 (9th Cir.
2003) (Without more . . .the fact that Nelson was younger than Pottenger does no¢ eeat
triable issue opretext.”);Dunaway v. Intl Bhd. of TeamsteB10 F.3d 758, 767 (D.C.Cir.
2002)(“The Teamsters’ decision teplaceher with a younger woman is insufficient for a jury
to conclude that she lost degcause of [her] agé. (quotation marks omitted))Cianci v.
Pettibone Corp.152 F.3d 723, 727 (7th Cir. 1998While Cianci also points to her
replacemenby a male as evidence géndediscrimination this is simply insufficient to
demonstrate that Ciancgendemotivated the decision to terminate her.”).
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2. Hytrol’'s Burden To Show Nondiscriminatory Reason

Assuming without deciding thaMs. Nettles mkes a prima facie case of gender
discrimination, the burden shifts to Hytrol to articulate a nondiscrimingtmtyfication for its
decision to terminate Ms. Nettles. Hytrol's burden “is not onerous, and the exmtanedéid not
be demonstrated by a preponderance of the evideideyd v. State of Mo. Dep't of Soc. Servs.,
Div. of Family Servs.188 F.3d 932, 936 (8th Cir.1999)n this case, Hytrol claims that Ms.
Nettles was terminated for violating its safety rules by climbing on a rddkngsheets of steel.
Hytrol reserves theight to terminate employees for conduct that it deems intolerable. While
Ms. Nettles disputes how high she climbed, she concedes that shedstimiine rack on the day
in question and that her actions posed a risk to her safety. A violation of copudanyyis a
legitimate reason for terminationPutman v. Unity Health Sys348 F.3d 732, 736 (8th Cir.
2003). Therefore, the Court finds thadytrol meets its burden of articulating a
nondiscriminatory justification for its decision to terminate Ms. Nettles.

3. Pretext

Under McDonnell Douglas the burden shifts back tMs. Nettlesto establishthat
Hytrol's safetybased justificationfor her termination isa pretext for gender based
discrimination. Ms. Nettles “may demonstrate pretext eitheshowing ‘that the employes
explanation is unworthy of credence because it has no basis in fact’ or Swagerg the court
that a prohibited reason more likely motivated the employeZok v. First Nat. Bank792 F.3d
936, 939 (8th Cir. 2015) (quotingorgerson 643 F.3d at 1047 She offers three sources of
evidence to meet this burden: “(1) comparators who were under the same dweiksars, the
same standards, and committed acts of similar seriousness; (2) falsetwoddS8) shifting

explanatios for their conduct” (Dkt. No. 26, at 16).

11



a. Comparators

“At the pretext stage, the test for determining whether employees are similaatedita
a plaintiff is a rigorous oneBone v. G4S Youth Servs., LI8B6 F.3d 948, 956 (8th Cir.2012)
(intemal quotation marks omitted)). Ms. Nettles must show “that she and the employees outside
of her protected group were similarly situated in all relevant respéatsgdning they “must
have dealt with the same supervisor, have been subject to the satiaedstaand engaged in the
same conduct without any mitigating or distinguishing circumstancks.(internal quotation
marks omitted). As Ms. Nettles’ discrimination claim is based on disciplinary actififg be
probative evidence of pretext, the misconduct of more leniently disciplined employsédbe
of comparable seriousnes#d! (alteration in original) (internal quotation marks omitted).

Ms. Nettles identifies 11 potential comparators (Dkt. No. 26;&t 31ytrol argues that
none of theeindividualsare valid comparators because they were not disciplined by Mr. Glenn.
Ms. Nettles counterdy essentially arguing the “cat’'s paw” theory of liability, where an
employer is liable “[i]f a nordecisionmaker performs an act motivated by a disenatory bias
that is intended to cause, and that does proximately cause, an adverse employoreht act
Amini v. City of Minneapolijs643 F.3d 1068, 1075 n.6 (8th Cir. 2011). She claims that Mr.
Deaton acted as a “gatekeeper,” meaning he reported M&edNeonduct to Mr. Glenn so that
she would be fired, but she contends that he did not reperéquivalent conduct of her
proposed comparators (Dkt. No. 26, at 18).

The Eighth CircuitCourt of Appeals has questioned whethex dat's paw theory of
liability may be used for “claims pursued through teDonnell Douglasburdenshifting
framework.” Diaz v. Tyson Fresh Meats, In643 F.3d 1149, 1152 (8th Cir. 2011). Assuming

without deciding that Ms. Nettles can bring her claims using the cat’s pavy,thie® Court finds
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that her claimsdil for several reasons evearmen all of the record evidence is viewed in the light
most favorable to Ms. Nettles

As an initial matter,he following facts are undisputed. Upon receiving a report from Mr.
Taylor andMr. Deaton that Ms. Nettles was seen climbing on a steel rack, Mr. Glenncteddu
an independent investigation of the facts (Dkt. No. 25, §14)3 As part of this investigation,
he spoke with Mr. Lowery, who witnessed the incident and was Ms. Negkesi leader. Mr.
Lowery took Mr. Glenn to the rack that Ms. Nettles had climbed. Mr. Glenn testifibdb i
deposition that heaw a footprint on the rack about six feet off the ground, consistent with Mr.
Lowery’'s report. Excluding Ms. Nettles, Mr. &in has terminated five employees $afety
violations All of these employees were men.

Mr. Glenn conducted an independent review of the allegations made against Ms. Nettles.
When considering a catpaw theory of liability,while “an independenteview by the ultimate
decisionmaker does not necessarily resolve the causation issue in theegspdawr[,]” it can
be considered in determining whether that decisionmaker’s decision wasteta Id. Ms.
Nettles admits that she climbed on theestrack, at risk to her safety. She admits that Hytrol
employees can be terminated for committing safety violations, and she doegputg that Mr.
Glenn has terminated other employees for committing safety violations.adshiés that Mr.
Glenn invefigated the allegations against her. “[A] plaintiff ‘cannot establish @atdink
between the alleged discriminatory animus and the’ adverse employntiemt iache same
result would have occurred regardless of the animigs.at 1153 (quoting:.E.OC. v. ConWay
Freight, Inc.,622 F.3d 933, 936 (8th Cir. 2010)Under these circumstances, no reasonable fact
finder could conclude that Mr. Deaton’s discriminatory animus (assuming he had ongjteabti

Mr. Glenn to terminate Ms. Nettles’ employmemilr. Glenn conducted an independent review
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of the allegations and made the decision to terminate for committing a safety violstsn.
Nettles does not deny she committed a safety violatidmerefore, Ms. Nettles cannot use the
cat’'s paw theory of liabily to satisfy her burden that Hytrol’'s alleged saflesed decision to
fire her was pretext for gender discrimination.

Ms. Nettles argues that it is impossible that Mr. Glenn saw her footprint oadkesix
feet off the ground because she did not climb that high (Dkt. No. 25, at 6). She claimdnat ei
Mr. Glenn is lying about seeing the footprint or “others” left the footprint on the rackt toes
up (d.). Neither of these arguments precludes summary judgment. While the Couxtienust
all facts andinferencedrom those facts in a light most favorableMs. Nettles, the Court is not
required to speculate that Mr. Glenn is lying about seeing the foot@ea#Kaminsky v. Saint
Louis Univ. Sch. of MedNo. 4:05 CV 1112 CDP, 2006 WL 2376232,*10 (E.D. Mo. Aug.

16, 2006),aff'd, 226 F. App'x 646 (8th Cir. 200.7)Furthermore, even if Ms. Nettles was “set
up,” Hytrol remains entitled to summary judgmdigicause there is no evidence that Mr. Glenn
did not honestly believat the time heerminaed Ms. Nettleghat she climbed six feet higin

the rack. SeePulczinski v. Trinity Structural Towers, InG91 F.3d 996, 1003 (8th Cir. 2012)
(“[E]ven if the business decision was -dbnsidered or unreasonable, provided that the
decisionmaketonestly believed the nondiscriminatory reason he gave for the action, pretext
does not exist.”) (quotingittle v. lllinois Department of Revenug69 F.3d 1007, 101¢7th Cir.
2004).

Hytrol argues that only Mr. Glenn made the decision to terminate M#leBl Ms.
Nettles maintains that Mr. Deaton was involved in that decision under the catthguawy. Ms.
Nettles focuses on Mr. Deaton, but the undisputed record evidence establishes thiatatime) f

supervisors were involved at various stages in reporting the incrde@tting Ms. Nettles Mr.
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Holmes who is a facilitatoand whg based on theecord evidence wh all inferences drawn in
favor of Ms. Nettlesmay be involved in giving advice on disciplimeported the incident to his
supervisor, Fous Factory Manager Mr. Taylor (Dkt. No. 25, at 4, § 11; Dkt. Nel,2&t 19.

Mr. Taylor, who is a manager and wHhzased on the record evidence with all inferences drawn
in favor of Ms. Nettles, also may be involved in giving advice on disciplapared the incident

to Mr. Deaton (Dkt. No. 25, at 4, 1 11; Dkt. No.-R5at 18—19)). Mr. Taylor and Mr. Deaton
reported the incident to Mr. Glentd(). Mr. Deaton testified that he and the manager together
make the decision to report an incident to Mr. Glenn (Dkt. Nel,2& 73). In fact, Mr. Deaton
testified as follows:

Q. So if HR is involved in helping to determine what discipline somebody
should receive, it would be you or years ago, Ms. Logsdon, is that right?

A. Yes, sit

Q. And how did —

A. Can | back up just a second?

Q. Yes, sir.

A. The discipline up to termination. Termination | don’t make that decision
to terminate.

Q. Who does?

It will either be their manager will make that decision to terminate or the
vice president of thaarea would make that decision to terminate.

Q. Okay. And so when it's a termination decisiemwhen it's a termination
decision, do y’all, | mean, does the manager or vice president get your
advice even if you're not making the decision?

A. He might include us in a discussion, but ultimately he will make that

decision to terminate.

Q. Of course, one thing about it is, | imag there’s time when somebody
gets terminated but it's not like a predetermined result. Like y'all think
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about it and yowe deciding how serious the discipline should be, but
you’re not necessarily coming in, we’re going to fire this person no matte
what?

A. I’'m not sure I'm following you here now.

Q. You know, well, 'm just—it's kind of a chicken or the egg problermi
getting at, | guess. Is because it sounds like normally you and the
employee’s manager would be involved in determining how serious the
discipline should be?

A. Yes, sir.

Q. And but you're saying that when st’a termination thigp that it's the
manager othe VP that makes the decision?

A. Yes, sir. Most of the terminations are the VP, if he's in house. Now if
he’s on vacation or off somewhere, those marsagdl step in and get
involved. Most of the ones that he’s there, he is involved with.

Q. Okay. And is the VP usually involved in decisions that are less serious
than termination?

Not necessarily, no.
He might be, but he might not be?
Might be but might not be.

Okay. And the manager, are they usually involved in decisions?

> 0o » 0 »

That manager will be involved with the most of the time. Yes, sir.
(Dkt. No. 251, at 8-10).

Even if this Court opts to examine tbat’'s paw theorysapplied to this case, the Court
finds that Ms. Nettles’ proposed comparators are not similarly situatedr tto teatisfy her
burden of demonstrating pretext. Ms. Nettles points to 11 individuals whom she contends are
appropriate comparators: Zachary Collins, Justin Curtis, Thomas Gerber, Leiibams,
Gregory Chaffin, Deidre Godfrey, Jack Tayldres Williams, Barry Foster, Hollis Bowden, and

PJ Glasco (Dkt. No. 26, at 5-8).
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Jack Taylor, Les Williams, Barry Foster, Hollis Bowden, and PJ Glascodrealid
comparators because Mr. Deaton and Mr. Glenn were not their supervisors wheretbey w
disciplined. Mr. Glenn was promoted to his current position in September 2012 (Dkt. No. 26, at
8; Dkt. No. 32, at 5). Mr. Deaton was promoted tmtdn ResourcedManager in January 2013
(Dkt. No. 251, at 3, 73). As these men were disciplined prior to September 2012, they are not
valid comparators to Ms. Nettles.

Of those proposed comparators disciplined after those dates, upon examination of the
undisputed facts underlying their situations, none are sufficiently simitalyated to Ms.
Nettles to establish pretext.

One of these individuals, Deidre Godfrey, is not a valid comparator for Ms. Hettle
gender discrimination claim because she is a wonMann v. Frank 7 F.3d 1365, 1370 (8th
Cir. 1993) (“Mann cannot state a prima facie case of dispaestenent on the basis of religion
by comparing her treatment to that of a member of the same protected cl&4s.(hodfrey is
also not a valid comparattor the purposef Ms. Nettles’ retaliation claims. Ms. Nettles claims
that Ms. Godfrey “was disciplined in February 2015, for holding a part in her hand and die
grinding paint off the hole in the part” (Dkt. No. 26, at 7). Ms. Nettles producesaood
evidence demonstrating that this infraction was similarly serious to climbingtealaack. e
has the burden of establishing that Ms. Godfrey is similarly situated to hér rielexvant
respects. These unsubstantiated allegations are insufficient to meet t¢hem. b@herry v.
Ritenour Sch. Dist361 F.3d 474, 479 (8th Cir. 2004).

Zachary Cdins, Justin Curtis,Thomas Gerberand Lamont Williams are not valid
comparators to Ms. Nettles because they received discipline from their iatenedpervisors,

not Mr. Deaton or Mr. Glenn (Dkt. No. 32, ai9]. Further, their immediate supervisors wer
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different from Ms. Nettles’ immediate supervisdvir. Collins, Mr. Curtis, Mr. Gerberand Mr.
Williams all received written warnings for their infractions from their immediatersigors. In

each case, Mr. Deaton signed the written warnaftes the employees were disciplinedlhere

is no record evidence that Mr. Glenn or any of the other individuals who supervised Ms Nettle
wereincluded in the decision to discipline these employees. Therefore, the Courhihttese

men arenot similarly situated to Ms. Nettles.

Finally, Gregory Chaffin is not a valid comparator. Mr. Chaffin received aenrit
reminderfrom his immediate supervisor Rick Stevens after climbing on his work cart td adjus
his fan (Dkt. No. 26, at 7). Mr. Chaffin was 37 inches off the floor. He and Ms. Nettles did not
share immediate supervisors. Further, Mr. Deaton testified that he amH#iytnel manager
Jerry Besheirsnade the decision not to take the incident to Mr. Glenn because they did not
believe the conduct waserious enough to cause bodily injury (Dkt. No-12&t 97:11413;

97:22 —98:2). Hytrol argues, and the Court agrees, that this is not of comparable sesss

what Mr. Deaton and Mr. Glenn believed Ms. Nettles diimb six feet off the flooon a rack

holding sheets of steel, approximately double the height that Mr. Chaffin wasHeoftoor.’

Moreover, based on the undisputed record evidence, Mr. Chaffin and Ms. Nettles did not share
the same supervisors. Neither Rick Stevens nor Jerry Besheirs was invotiieddecision to
discipline Ms. Nettles. To be a proper comparator, the indivithmast have dealt with the same
supervisor, have been subject to the same standards, and engaged in the same conduct without
any mitigating or distingishing circumstances.Bone,686 F.3dat 956. For these reasonir.

Chaffin is not a valid comparator.

" Again, there is no evidence in the record showing that this belief was dishGeest.
Pulczinskj 691 F.3d at 1003 (“[E]Jven if the business decision \ibasonsidered or
unreasonable, provided that the decisionmaker honestly believed the nondiscrimeasory
he gave for the action, pretext does not exist.”
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Ms. Nettles raisesan argument against summary judgmeint relation to these
comparators She claims that Mr. Deaton and Mr. Glenn testifladng their depositions that “it
is normal practice to inform Glenn of such [safety risk] situations, and forirtation to
occur[,]” meaning “[a] reasonable jury could infer from that evidence that nonaciiqe was
followed, and Glenn did know about [Ms. Nettles’ proposed comparators]” (Dkt. No. 26, at 17).
Based on thigurported“inference,” Ms. Nettles argues that summary judgment is improper
because either “the basis for a distinction between Plaintiff and those ebonpareases to
exist[,]” or “Glenn and Deaton were deceptive about that issue, which is evidence of pretext’
(Id.). The Court rejects this argument, as Ms. Nettles “must substantiate [hgalialls with
sufficient probative evidence that would permit a finding in [her] favomure than mere
speculation, conjecture, or fantasyRickard v. Swedish Match N. Am., In€73 F.3d 181, 184
(8th Cir. 2014)cert. denied135 S. Ct. 2844, 192 L. Ed. 2d 876 (201{&)oting Moody v. St.
Charles Cnty.23 F.3d 1410, 1412 (8th Cir. 1994)). The only evidence in the record is that Mr.
Deaton did not involve Mr. Glenn in disciplining Ms. Nettles’ proposed comparators. Ms.
Nettles does not identify any disputed facts demonstrating anything to thargorfurther,
evendrawing this inferencevill not overcome the record evidence that other supervisors and
managers were involved in the incidents with the purported comparators, not the same
supervisors and managers as involved in Ms. Netbese.

For all of thesereasons, the Court finds that Msettlesfails to satisfyher burden of
showing pretext through the use of comparators.

b. FalsehoodsAnd Shifting Explanations
Ms. Nettlesalso claims that she can establish pretext through “false statements” and

“shifting explanations” (Dkt. No. 26, at 16):The falsity of a nondiscriminatory basis for the
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employment action may. . support a finding of pretex{l]f the proffered reason is shown by
conflicting evidence to be untrue, then the nonmoving party is entitled to all favorablkenicger
that the false reason given masks the real reason of intentional discomihatLoeb v. Best
Buy Co, 537 F.3d 867, 873 (8th Cir. 2008) (quotiBgssett v. City oMinneapolis,211 F.3d
1097, 1107 (8th Cir.200R) A plaintiff can also show pretextvith evidence that the employsr
reason for the termination has changed substantially over tidie.”

Ms. Nettles attempts to establish pretext by claiming that Mr. Deaton’s testimony
regarding her proposed comparators shifted throughout his deposition (Dkt. No. 26,8t 17
Ms. Nettles misunderstands the typé shifting explanatioristhat are required to show pretext.
Ms. Nettles could demonstrate pretext by smmwthat Hytrol's asserted reason fber
terminationhas shifted over timéBone 686 F.3d at 957 & change in an employerlegitimate,
nondiscriminatory reasofor firing an employeds probative of pretext . . .””) (emphasis
added). The Eighth Circuit Court of Appeals has explained why evidence of shifting
explanations for an adverse employment action is a proper way to demonsteate pret

When an employer has offered different explanations for arrseleenployment

action and when evidence has been presented that would allow a reasonable trier

of fact to disbelieve each explanation, the trier of fact may reasonablyhater t

the employer is hiding somethirghat is, that the true explanation is unlaivf

discrimination.

Young v. Warnedenkinson C.152 F.3d 1018, 1024 (8th Cir. 1998Ms. Nettles offers no
evidence showing that Hytrol ever claimed that Ms. Nettles was terminatedythirg other
than climbing on the steel rack. The “shirting exytions” she identifies are unrelated to
Hytrol’s decision to terminate her employment.

The Court also finds that Ms. Nettles has failed to establish pretexigthrshowing

“falsehoods.” Ms. Nettles attempts to argue that the Court must assume tRadtbn and Mr.
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Glenn lied about: (1) Mr. Glenn not being involved in the disciplinary decisions of her proposed
comparators; and (2) Mr. Glenn seeing Ms. Nettles’ footprint on a rungetixoffethe ground
(Dkt. No. 26, at 1719). For reasons previously stated, the Cogjects Ms. Nettles’ argument
that it must infer that Mr. Deaton and Mr. Glenn gave false testimony regardsey ifseies.
Accordingly, the Court finds that Ms. Nettles &b meet her burden of showing that Hytrol's
safetybasedlecision to terminate her was pretext.
C. Retaliation

Ms. Nettles claims that Hytrol retaliated against her for taking FMLA leave aritirigr
an EEOC charge. Hytrol moves for summary judgment on both of Ms. Nettles’ retaliat
claims.

1. FMLA

There are three types of FMLA claimBulczinski v. Trinity Structural Towers, In691
F.3d 996, 1005 (8th Cir. 2012). The first type of FMLA claim, labeled an entitlement or
interference claim, occurs when an employer takes action to avoid resjwssionder the
FMLA such as refusing to authorize leave, discouraging an employeedkamg such leave, or
chilling an employee’s willingness to take FMLA leave by attaching negatimeequences to
the exercise of those right§tallings v. Hussman@orp., 447 F.3d 1041, 1050 (8th Cir. 2006).
The second type, labeled a retaliation claim, occurs when an employer takes an adierse a
against an employee for opposing any practice made unlawful under the FBton v. City
of Jacksonvilley11 F.3d883, 890 (8th Cir.2013) (citinBulczinskj 691 F.3d at 1003;ovland v.
Emp'rs Mut. Cas. Co.674 F.3d 806, 811 (8th Cir.2012)). The third type, labeled a
discrimination claim, occurs when an employer takes adverse action against ayeempl

because the employee exercises rights to which he is entitled under the FLA.
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Ms. Nettles brings an FMLA discrimination claim against Hytrol, as she claimshbat
was fired for taking FMLA leave. An employeealleginga FMLA discrimination claim “must
prove that the employer was motivated by the emplgyerercise of rights under the FMLA.”
Hudson v. Tyson Fresh Meats, Iné87 F.3d 861, 866 (8th Cir. 201%)it(hg Pulczinskj 691
F.3d at 1006). Without direct evidence of discrimination, a FMLA discriminatiom cis
“analyzed under théicDonnell Douglasframework.” Id. Ms. Nettles must “show that she
exercised rights afforded by the Act, that she suffareddverse employment action, and that
there was a causal connection between her exercise of rights and the adverse employm
action.” Phillips v. Mathews547 F.3d 905, 912 (8th Ci2008) quoting Smith v. Allen Health
Sys., Inc.302 F.3d 827, 832 (B Cir. 2002)). If Ms. Nettles “establishes a prima facie case, ‘the
burden shifts to the [employer] to articulate a legitimate, nondiscriminat@asomefor its
challenged actions.” The employsristthen demonstrate that the proffered reason is pretext
showing that ‘the employes proffered explanation is unworthy of credence’ or ‘persuading the
court that a prohibited reason more likely motivated the employétutison 787 F.3d at 866
(alterations in original) (citations omitted).

Hytrol does not dispute that Ms. Nettles can satisfy the first two prorgs pfima facie
case, as she took FMLA leave and was later fired. Howeldrol argues that Ms. Nettles
cannot establish that she was fired because she took FMLA leave. ptmses Ms. Nettles
argues that she can show causation through the use of comparators. For the reasony previous
stated, the Court finds that Ms. Nettles’ proposed comparators are not gisitlzated to her in
all relevant respects. She also claims that causation can be inferred from the cpugaltem

proximity between her taking FMLA leave and being terminated.
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In certain circumstances, the temporal proximity between protected achindya
materially adverse employment action can be sufficient to establish icaufsata prima facie
case. Gibson v. Geithner776 F.3d 536, 541 (8th Cir. 201&ketaliation unde Title VII).
However, a plaintiff generally must show more than temporal proximity altwoes v. Dean
746 F.3d 857, 865 (8th Cir. 2014). One way that a plaintiff can “supply the extra quantum of
evidence to satisfy the causation requirement” is to show a “pattern of adverse twtooccur
just after protected activity.'Smith v. Allen Health Sys., In602 F.3d 827, 832 (8th Cir. 2002).
Absent a pattern, a plaintiff can still establish causation based on tenmpoxahity, but
“[tlemporal proxmity between the protected conduct and adverse action ‘must be very close’ for
timing alone to be sufficient.’Lors, 746 F.3d at 865 (quotingisk v. Picture People, In6G69
F.3d 896, 900 (8th Cir.2012))n this case, Ms. Nettles was accused of vioiaHytrol's safety
rules on May 2, 2014almosttwo monthsafter she went on FMLA leavand less thantwo
weeks after she returned to work from FMLA leave. She was fired on May 8, 2014, tdayfirst
she returned to work after the accusation was made. Nettles argues that the temporal
proximity between when she returned to work from FMLA leave and the decisiomtoaee
her is enough to satisfy hprima faciecase.

The Court questions whether, on this record evideMs, Nettlescan establishhe
prima faciecae of FMLA retaliation. There is no dispute that Mr. Glenn was unaware that Ms.
Nettles recently took FMLA leave prior to making his decision to terminate henimgetMr.
Glenn was the sole decision maker Ms. Nettles cannot demontteditéhere was a causal
connection between her taking leave and her termination (Dkt. No. 25, at 13). The Court
acknowledges that Ms. Nettles argues that Mr. Deaton was aware that she wititfole&ve

and thatshe claimshe played a role in the decisido terminate her.Even accepting this
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argument as true, the Coulserveghatthe temporal proximitynay not be close enough; in
other words, the timmtervalbetween wheis. Nettlesvent onFMLA leave and when she was
accused of climbing on the steel rack is likely too large to satisfyphera facie case
requirementd The Eighth Circuit has implied that a period of almost two months is too long to
support a finding of causation alon&e Kipp v. Missouri Highway & Transp. Comm'&80

F.3d 893, 897 (8th Cir. 2002) (finding that a two month interval “between the complaint and
[plaintiff's] termination so dilutes any inference of causation that wecanstrained to hold as a
matter of lawthat the temporal connection could not justify a finding in Ms. Ksgpvor on the
matter of causal link.”).

The Court does not need to determaisea matter of lawvhether Ms. Nettles satisfider
prima faciecaseon this record evidenceEven f shedoes sheremainsrequired to show how
Hytrol’s legitimate, safetypased justification for her termination was pretext for retaliation. Ms.
Nettles relies on the same arguments for pretext that she made in relation gentder
discrimination claim. Acordingly, the Court finds that Ms. Nettles fails to meet her burden of
showing pretext for her FMLAretaliation claim, meaning Hytrol is entitled to summary
judgment on this claim.

2. Retaliation For Filing An EEOC Charge

Ms. Nettles also claims that she was terminated for filing a Charge of Discriminatio

with the EEOGn October 2013, in violation of Title VII, the ACRA, and the ADA. For reasons

previously stated, the Court finds that Ms. Nettles does not qualify for protectiontbad€dA.

8 Ms. Nettles incorrectly argues that the date for determining temporal proximity
establi§ causation is the day she returned from FMLA leavge dppropriate date is “the date
an employer knew of an employee’s use (or planned use) of FMLA leave, not titeedaied.”
Sisk v. Picture People, In&69 F.3d 896, 900 (8th Cir. 2012).
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“To establish grima faciecase of retaliation under Title VIl and the ACRA, a plaintiff
must show that he engaged in statutorily protected conduct, that defendants took an adverse
employment action against him, and that there was a causal link between thetibrns ac
McCulloughv. Univ. of Arkansas for Med. S¢i®59 F.3d 855, 864 (8th Cir. 200Q)iting
Wallace v. Sparks Health Sy415 F.3d 853, 858 (8th Ci2005)). If a plaintiff makesherprima
facie case, the burden shifts to the employer to proffer a legitimate;retaliatory basis for the
adverse employment action.’ld. “The plaintiff then bears the burden of proving that the
employers proffered reason was a mere pretext for a retaliatory motige.”

Even assuming Ms. Nettlesin establisther prima faciecaseof retaliation, she relies on
the same arguments for pretext that she raises in conjunction with her geoderirasion and
FMLA retaliation claims. The Court rejects these argumen#sccordingly, the Court finds that
Hytrol is entitled to summary judgment on her Title VIl and ACRA retaliation claims.

D. Alternative Arguments

Hytrol arguesalternativelythat the Court should dismiss Ms. Nettles’ claifar front
pay, reinstatement, and punitive damag@s Hytrol is entitled to summary judgment all of
Ms. Nettles’ claims, the Court will not address these issualiernative arguments

V. Conclusion

Hytrol’'s motion for summary judgment is granted (Dkt. No. 17). Ms. Nettlasns are
dismissed with prejudice. All pending motioms;luding Ms. Nettles’ motion to strike rebuttal
(Dkt. No. 33), are denied as moot.

So orderedhis 9th day ofSeptember2016.

M’” A Prdu
Kristine G. Baker
United States District Judge
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