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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION
ROBERT COLE PLAINTIFF
V. No.3:15-CV-00127-JTR
CAROLYN W. COLVIN,

Acting Commissioner,
Social Security Administration DEFENDANT

ORDER REMANDING TO THE COMMISSIONER

Robert Cole (“Cole”) applied for sociakecurity disability benefits with an
alleged onset date of March 15, 201R. at 166). After a hearing, the
administrative law judge (“ALJ”) denie€ole’s applications. (R. at 30). The
Appeals Council denied review, renderitg ALJ’s decision the final decision of
the Commissioner. (R. at 1). Cdias requested judicial review.

For the reasons stated below, this Coueverses and remands the
Commissioner’s decision.

l. The Commissioner’s Decision

The ALJ found that Cole had the sewempairments oflegenerative disc
disease of the lumbar spincervical fracture versusotion artifact; headaches;
obesity; gastroesophageal reflux disease; osteoarthritis; anxiety disorder; and

depressive disorder. (R. at 122). Basedthose impairments, the ALJ found that

! The parties have consented to the jurisdiction of the undersigned United States talyigtgaDoc. 4.

1

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/aredce/3:2015cv00127/99997/
https://docs.justia.com/cases/federal/district-courts/arkansas/aredce/3:2015cv00127/99997/15/
https://dockets.justia.com/

Cole had the residual functional capacitRFC”) to perform light work, with the
following restrictions: he must sit arstand at will throughout the day; cannot
climb ladders, ropes, or scaffolds; cawcasionally climb ramps and stairs,
balance, stoop, kneel, crouch, andavdr cannot work around hazards; can
frequently reach overhead; can only have occasionalgesato the workplace; is
limited to tasks that have a complexiy one or two steps and are learned and
performed by rote with few variables altle judgment; requires supervision that
is simple, direct, and concrete; and canfgren simple jobs that can be learned
within thirty days. (R. at 124).

Relying on the testimony from a vocational expert (“VE”), the ALJ found
that Cole could not perform any of hisspaelevant work but could perform other
jobs such as office helper or cashier. @&129-30). Thus, the ALJ held that Cole
was not disabled at step 5 of the five-step evaluative process.

Il. Discussion

Cole asserts that the ALJ erred inding that his testimony was not fully
credible. He also maintasnthat the ALJ failed to fly develop the record and
should have included manipulative limitationased on a lack of feeling in Cole’s
hands.

This Court reviews the Commissionerdgcision to ensure that it is not

based on legal error and ssipported by substantial eeitce in the record as a



whole.Long v. Chater, 108 F.3d 185, 187 (8th Cit997). “Substantial evidence in
the record as a whole” has been defiteanean “less than a preponderance, but
enough that a reasonable mind woulddfiit adequate to support the ALJ’'s
decision.” Susser v. Astrue, 557 F.3d 923, 925 (8th Ci2009). Even if two
inconsistent conclusions can be drawn fribia evidence, the Court must affirm if
one of those conclusions is catent with the ALJ's findingsMilam v. Colvin,
794 F.3d 978, 983 (8th Cir. 2015).

A. TheALJ’s Credibility Determination

The ALJ found that Cole had sevearapairments but that his statements
concerning the intensity, persistenced dmiting effects of the symptoms were
not entirely credible. (R. at 126). (@omaintains that the ALJ improperly
discounted his subjective complaints mdin by only considering whether those
complaints were supported bpjective medical evidence.

“[T]he ALJ may disbelieve subjective owlaints if there are inconsistencies
in the evidence as a whol&3Goff v. Barnhart, 421 F.3d 785, 7928th Cir. 2005).
When making determinations regarding ttredibility of a claimant's subjective
allegations of pain, the ALJ must examirig) the claimant's daily activities; (2)
the duration and intensity of the pain; (Bg precipitating and aggravating factors;
(4) dosage, effectiveness, and sidéect of medication;and (5) functional

restrictionsMiller v. Qullivan, 953 F.2d 417, 420 (8t@ir. 1992) (citingPolaski v.



Heckler, 739 F.2d 1320, 1322 (1984)). TiAdJ may not discount subjective
complaints simply because thegck support in the medical recordl. “When
rejecting a claimant's complaints of paine ALJ must make an express credibility
determination, must detail reasons for tesliting the testimony, must set forth the
inconsistencies, and must discuss Huobaski factors.” Baker v. Apfel, 159 F.3d
1140, 1144 (8th Cir. 1998)This Court will deferto the ALJ's credibility
determination if it is supported by gboeasons and substantial evideriaepin v.
Colvin, 750 F.3d 989, 993 (8th Cir. 2014)owever, the Eighth Circuit has
“cautioned ... that an ALJ may not circunmighe rule that objective evidence is
not needed to support subjective complaaitpain under the guise of a credibility
finding.” Pennv. Sullivan, 896 F.2d 313, 316 (8th Cir. 1990).

When discussing Cole’s credibility, tid.J simply states that his statements
“are not entirely credible for the reasogplained in this decision.” (R. at 126).
The discussion that follows concernsl€g physical RFC, and it discusses only
medical records. (R. at 126-27). ThLJ “notes the claimant’'s subjective
complaints of pain are out of proportitmthe objective medal evidence.” (R. at
127). The Commissioner maintains titae ALJ considered all of thBolaski
factors, but the ALJ identifies no inconsiscies between Cole’s complaints and

any other part of the record. The decision contains no explanation for the finding



that Cole was not credible aside froratstg that objective medical evidence does
not support Cole’s subjective complaints of pain.

Cole’s physicians do not suggest thatikea malingerer, nor is there any
indication in the record that he is gggerating his symptomg&ole reported limited
activities of daily living. (Rat 264-71). A sister cleans his house, and Cole uses a
scooter when shopping and a shower chdien bathing. (R. at 125). He avoids
driving because some of hmedications have caused sg&s in the past. (R. at
141). The ALJ pointed to no evidence inastent with these statements. Cole’s
mother provided a Third Party Function et that is consistent with Cole’s
statements. (R. at 281-90). The ALJ did gote any significant consideration or
weight to this statement, citing t8SR 06-03P in support of the lack of
consideration. However, SSR 06-03P st#hes “we consider all relevant evidence
in the case record when weake a determination alecision about whether the
individual is disabled.'SSR 06-03P, 2006 WL 2329939*4t The consistency of
the foregoing statements and the laclewfdence supportinthe ALJ’s credibility
determination cause this Court to cam® that the ALJ erred in his credibility

analysis.



B. Development of the Record

Cole asserts that the ALJ also erred by not fully developing the record
regarding his exertional limitations. Neaé&ting or examining physician offered an
opinion regarding Cole’physical capabilities.

It is the duty of the ALJ to fully and fairly develop the recdiiiongson v.
Barnhart, 361 F.3d 1066, 1071 (8th Cir. 200MAn ALJ errs in failing to order a
consultative examination where it is nez@my in order to make an informed
decision.Dozier v. Heckler, 754 F.2d 274, 276 (8th Cir. 1985). It is only necessary
to recontact treating physicians or ardsonsultative examinations where the
record is undeveloped on a critical issMartise v. Astrue, 641 F.3d 909, 926-27
(8th Cir. 2011).

Cole cites td\Nevland v. Apfel, 204 F.3d 853, 858 (8th Cir. 2001), where the
Court reversed and remandguke to a lack of opinion @ence from the claimant’s
treating physicians. The Commissioner reliesRage v. Astrue, 484 F.3d 1040
(8th Cir. 2007), where the Court heldatithe evidence was sufficient despite the
lack of a treating physician’s opinion @he claimant’s ability to perform work-
related activities. However, irPage, substantial evidence showed that the
claimant’s condition had improved andathher pain had been substantially

reduced due to treatmend. at 1043. This evidence gluded: treatment records



from her treating physicians; state-agency opinions regarding her physical
capabilities; and the claimant’s sulijge complaints and her testimony.

The facts in this casenore closely resembl®&eviand than Page. As
indicated earlier, inPage, treating physicians reported that the claimant had
experienced a reduction inipand expressed at leasime opinions of her range
of motion and the success of treatmeanhd the claimant's own testimony
supported the RFAd. Here, Cole’s testimony angeported activities of daily
living stand in contrast to the RFCsassment, and no tteay physician has
expressed an opinion that his condition magroved or that he is capable of any
type of productive activity.

Additionally, Cole testified that hédas no feeling in his hands after his
carpal tunnel surgery, which causes him twtrealize when he is burning or
freezing his hands. (R. at 142-43). Both Catal his mother reported that he has
difficulty using his hands. (R. at 26987). In determining the RFC, the ALJ
included no manipulative limitations tccount for this impairment. Cole argues
that the ALJ should have included manipulative limitations because of this
condition.

The ALJ only briefly mentioned Cole‘®stimony regarding his hands and
incorrectly stated that Cole testified having “hand pain,” for which he has not

sought treatment, rather than serioasidual numbness. (R. at 123). The record



does not contain sufficient flrmation regarding Cole’s lack of feeling in his
hands for the Court to determine whethdditional restrictions are necessary for
the RFC.

Because the record does not containisieffit evidence to support the ALJ’s
RFC determination, additional infoanon is required, including evidence
concerning any exertional limitationsxéa whether Cole has any manipulative
limitations related to the lack of feeling in his hands.
[ll.  Conclusion

For the foregoing reasons, the CouridB that the ALJ's decision is not
supported by substantial evidence. On remémel ALJ is instructed to reevaluate
Cole’s credibility and to order a canmtative evaluation regarding Cole’s
exertional limitations and the effect @ole’s alleged dual numbness on his
ability to work.

It is so ordered this 1st day of August, 2016.

UNMTED STATES%;NRATE JUDGE




