Gardner v. Proassurance Indemnity Company Inc Doc. 13

INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

FANNORA GARDNER PLAINTIFF

V. Case No. 3:16-cv-00082 KGB

PROASSURANCE INDEMNITY COMPANY, INC. DEFENDANT
ORDER

Before the Court islefendant ProAssurance Indemnity Comparn(yRroAssurance”)
motion to dismissplaintiff Fannora Gardner'somplaint pursuant to Federal Rule of Civil
Procedure 12(b)(1jDkt. No. 3). Ms.Gardner has respondéa oppositionto the motion to
dismiss(Dkt. No. 9) andProAssurance has replied (Dkt. No. 10). For the following reasons, the
Court grants ProAssurance’s motion to dismiss.

l. Background

Ms. Gardner brings this edical malpracticeaction directly against ProAsurance, the
insurer of St. Bernards Hospital/b/a St. Bernards Medical Center (“St. Bernard®kt. No. 1).
Ms. Gardner alleges that she sustained injuries durid@-day period of admission to St.
Bernardsin January2014(Dkt. No. 1, 14 225). During that time, Ms. Gardner contends that
the St. Bernard nursing staff negligently failed to examine her skinpositionher in the bed
and care for her heels despite sighpressure ulcerfd., 11 24,26). Ms. Gardnelstates that
she developed severe pressure ulcers as a result aegligent failure tanonitor propely and
treat her skin(ld., 1 4546). Ms. Gardnerepresentdhat these ulcers have cadssevere
physicaland emotional harmd_, 11 46-47).

Ms. Gardnelinvokes this Court’sliversity of citizenshipjurisdiction under 28 U.S.(3

1332(a) [d., 1 6). Ms. Gardner is a citizen of Jonesboro, ArkgrBesAssurance Indemnity
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Companyis an Alabama corporation with its print@place obusiness in Alabamad_, 11 23).
ProAssurancés the insurer of St. Bernards, an Arkansas corporation with its princige pfa
business in Arkansg®kt. No. 3, Y4). Ms. Gardnemitially filed suit in this matter against St.
Bernards in the aighead CountyArkansasCircuit Court(Dkt. No. 1, 1 4). In circuit court,tS
Bernards moved tdismiss byasseling charitable immunity from any liability to Ms. Gardner
and, on February 19, 2016, receiaddvorableruling on its motion (Dkt. No. 1, )4

Ms. Gardner thereafter voluntaritiismissecher claim and filed the instastit pursuant
to Ark. CodeAnn. § 2379-210, astate tatute authorizinglirect actions against thesurers of
entitiesnot subject to tort liabilityDkt. No. 1, § 3) ProAssuranc&ow movesto dismissthe
action for lack of subjeamatter jurisdiction(Dkt. No. 3). ProAssurancargues that§
1332(c)(1jA), under which diability insuer is a citizen of every staté which its insured is a
citizen, makedroAssurance@n Arkansas citizen amgrecludeddiversity of citizenship among
the partiegDkt No. 4, at L

1. Analysis

A.  28U.S.C.§1332(c)

If, at any time, it appears that the federal court does not have soig#et-jurisdiction,
“the court must dismisthe complaint in its entiretyy Arbaugh v. Y & H Corp.546 U.S. 503,
514 (2006). 28 U.S.GB 133Za)(1) grantsthe district courtoriginal jurisdictionto hear state
law claims between citizens of different stateSubsection(c)(1) of the statuteaddresses
pertinent part the citizenship of corporations:

For the purpose of this section and section 1441 of this-#leorporation shall

be deemed a citizen of any State and foreign state by which it has been
incorporated and of the state or foregfate where it has its principal place of
business, except that in any direct action against the insurer of a policy actontr
of liability insurance, whether incorporated or unincorporated, to which action the
insured is not joined as a padgfendantsuch insurer shall be deemed a citizen
of—



(A) every State and foreign state of which the insured is a cjtizen

(B)every State and foreign state by which the insurer has been
incorporated; and

(C)the State or foreign state where the insureritsaprincipal place of
business. . ..

28 U.S.C. § 1332)(1).

In 1964, Congress amende8l 133Zc) to promulgatecitizenshipdetermination rulesn
direct actions against insurers which theinsured is not a partyThis amendment relieved the
burden on federal districourts in states where direct action statuiad crowded the dockets
with diversity casesSeeHernandez v. Travelers Ins. Cd89 F.2d 722, 724 (5th Cir. 1974).

In Ferrara v. Aetna Caslty & Sueety, the United States District Court for the Western
District of Arkansagsleemed aefendantiability insurance compang citizen ofArkansas under
8 1332(cf1)(A) even though the compamyas incorporated in Connecticut and had its principle
place of businesoutside of ArkansasFerrara v. Aetna Cas. and Sud36 F. Supp. 929, 930
(W.D. Ark. 1977). The plaintiff in Ferrara argued that§ 1332(c)’s direct actiorprovision
should not applybecauseshe could not have brought her medioalpractice suit directly
againstthe immune hospital. Id. The district court, however, found the statute “to be
unambiguous and to be applicable regardless of whether the injured person could sue the
insured.” Id.; see also Myers v. Northwestern Ndtik. Ca, 534 F. Supp. 117, 1118 (W.D.
Ark. 1981) (holding that the insurance exception in 8 1332(c)(1) applied in a suit against the
insurer of a political subdivision of the State and dismissing the astiarspontdor lack of
subjectmatter jurisdiction).This case is persuasive authority for the Court.

The United States Court dippeals for the Fifth Circuit held similarly & transportation
employee’sclaim against his employerigorker's compensatiomsurer Hernandez489 F.2d

at 722, 724.In Hernandezthesuit was'still a direct action” even though a Texas law prevented

3



the employedrom suingtheemployer directly.ld. at 724 The defendant insurance company in
Hernandezargued that the 1964 amendment should be “read in ligits diistory, and that it
should . . . be limited by the conditions which led to its adoptifid.). The court disagreed,
reasoning, “[whatever may have been the specific evil prompting congressional action in 1964,
Congress chose to remoakkdirectactions from the diversity jurisdiction.ld.
B. Diversity Of Citizenship Under 28 U.S.C. § 1332(c)

ProAssurance argues th#te Court must deem it atizen of Arkansas becaughe
insuredparty, St. Bernards, ia citizen of Arkansa@kt. No. 3, 1 4).Ms. Gardnercontends that
8 1332(c)’sdirect actionprovisionshould not apply becaus&t. Bernardscharitable immunity
shields it from tort liability and Congress did not intandemove diversity jurisdiction where
the injured party cannot directly stlee allegedly negligent party (Dkt. No. 9, 2. Therefore,
Ms. Gardner urgeghis Court to apply only the general rules @& 1332(c) and deem
ProAssuranca citizen of Alabama-its stateof incorporation andks principle placeof business
(Dkt. No. 9, at 1). Ms. Gardnemotes that she did ndmanufacture diversity” by making a
direct claim against the insurer (Dkt. No. 9, at 1). Ms. Gardner’s response, howa#s¢o, ¢ite
authorityin supportof the propositiorthat the nvoking party’s good faith should influence the
citizenship analysis As the statute is written, there are no exceptioifie district court’s
reasoning irFerrara is persuasig, the direct actiorprovisionapplies because caseonforms
to the statute’splain meaning.

1. Conclusion

Ms. Gardner has filed a direct action againsalaility insurer in which the insured is not
a party. Therefore, pursuant to 8 1332(c)(1), ProAssurance is a citizen of Arkansas for the

purposes of this case. Accordingly, this Court lacks subpatter jurisdiction and therefore



grans ProAssurance’s motion to dismiss (Dkt. No. 3). The Court dismisses this case without
prejudice.
So ordered this the 4th day of October, 2016.
Fushne 4 Prdur—

Kristine G. Baker
United States District Judge




