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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

TINA MARIA YANDELL PLAINTIFF
V. No.3:16-CV-00132-JTR
NANCY A. BERRYHILL,

Acting Commissioner,
Social Security Administration DEFENDANT

ORDER REMANDING TO THE COMMISSIONER
FOR AN AWARD OF BENEFITS

Tina Yandell (“Yandell”)applied for supplementaésurity income, alleging
disability beginning Mayl, 2004. (R. at 18).

On April 21, 2007, an administreae law judge (“ALJ”) denied her
application. (R. at 122-280n October 3, 2008, thhgppeals Council remanded the
claim for the ALJ to properly consider Mdell's subjective complaints, to provide
rationale and evidentiary references fos decision, and to develop the record
regarding Yandell's mental ipairments. (R. at 101-02).

On June 2, 2009, Yandell's applicatinmas again denied by an ALJ. (R. at
108-17). On February 17, 2011, tlgpeals Council remanded because the
administrative record could not be loedtor reconstructed. (R. at 96-97).

On February 24, 2012,third ALJ denied Yandell's claim. (R. at 47-58). On
November 16, 2012, the Appeals Courtigmissed Yandell's request for review,

1

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/aredce/3:2016cv00132/103718/
https://docs.justia.com/cases/federal/district-courts/arkansas/aredce/3:2016cv00132/103718/17/
https://dockets.justia.com/

erroneously finding that it was untingelOn September 16, 2014, the Appeals
Council vacated the dismissal, granted tlkequest for review, and remanded the
ALJ’s decision because it relied on “undsble medical exhibits” and improperly
adopted the 2009 ALJ’s evaluation of thaidewice. (R. at 61-63). In its order, the
Appeals Council stated that it “regret® thwo year] delay involved,” which was
caused by the Appeals Counciksroneous dismissabf Yandell's request for
review. (R. at 62).

On April 28, 2015, a fourth ALJ denied Yandell's claim for disability benefits.
(R. at 18—-33). This time, th&ppeals Council denied hergeest for review, making
the ALJ’s decision the Comssioner’s final decision. (R. at 8) On May 16, 2016,
Yandell filed this Complaintequesting judicial review.

For the reasons stated below, ti@ourt reverses and remands the
Commissioner’s decision, and orders the Commissioner to award Yandell disability
benefits.

l. The Commissioner’s Decision

The ALJ found that Yandell had the followg severe impairments: history of
a fracture of her right femur, status post ebseduction, internal nailing of her right
femur; lumbago; arthritis; post-traatic stress disorder (“PTSD”); major

depressive disorder; and anxiety disordB. at 20). Based on those impairments,

The parties have consentedthe jurisdiction of a Unité States Magistrate Judge.
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the ALJ determined that Yandell hadethesidual functional capacity (“RFC”) to
perform sedentary work, with the follang additional limitations: occasional
stooping and no crouching, awling, kneeling, or @nbing; no balancing or
exposure to hazards such as unprotetteights, moving machinery, and open
flames; the use of a cane in her dominarm to balance or ambulate from her
workstation; only work where interpersén@ontact was incidental to the work
performedj.e., interpersonal contact involving only limited interaction with others,
such as meeting and greeting the puldicswering simple questions, accepting
payment and making change; work where tasks are restricted to a degree of
complexity that can be learned by demonstration or repetition within 30 days, and
that involve few variablesna little jJudgment; and work that involves simple, direct,
and concrete supenias. (R. at 22).

Yandell had no past relevaniork. (R. at 31). After considering testimony
from a vocational expert, ¢hALJ determined that Ywlell could perform unskilled
sedentary jobs such as final assembf#réal goods or document preparer. (R. at
32). Accordingly, the ALJ held thatandell was not disabled. (R. at 32—-33).

Il. Discussion

The Court’s function on review is tetermine whether the Commissioner’s

decision is supported by substantial evidemcgehe record as a whole and whether

it is based on legal erroMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015ge



also 42 U.S.C. 8§ 405(g). While “substantiali@éence” is that which a reasonable
mind might accept as adequabesupport a conclusiofsubstantial evidence on the
record as a whole” requires a court hmage in a more scrutinizing analysis:
“[OJur review is more than amxamination of the record for the
existence of substantial evidente support of the Commissioner’s
decision; we also take into accountatéver in the read fairly detracts
from that decision.” Reversal isot warranted, however, “merely
because substantial evidence would have supported an opposite
decision.”
Reed v. Barnhayt399 F.3d 917, 920 (8th C2005) (citations omitted).
Yandell argues that the Alelred by failing to properly consider the opinion
of her long-time treating physician, DalirHutchison, M.D. The Court agrees.
A treating physician's opiniogenerally is affordedontrolling weight when
it is supported by medically acceptabéchniques and is not inconsistent with
substantial evidence in the recoddlin v. Colvin 826 F.3d 1082, 1088 (8th Cir.
2016). If the opinion is not given conlling weight, then the ALJ must review
various factors to determine Wwomuch weight is appropriatdulin, 826 F.3d at
1088. Opinions of treating physicians “tgplly are entitled to at least substantial
weight,” but may be given limiteweight if they are conclory or inconsistent with
the recordld. An ALJ must “always give good reaiss” for the weight afforded a
treating physician’s opinior20 C.F.R. 8 416.927(c)(2).

On January 20, 2015, Dr. Hutchison completed a Medical Source Statement-

Physical (“MSS”), opining that Yandell: Ytould only lift less than ten pounds; (2)
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could sit for a total of only two hours dog an eight-hour workday; (3) could
stand/walk less than two hours during therkday, and could not stand/walk for
more than fifteen minutes without a bre@K; would need to shift at will from sitting
or standing/walking; (5) would need frequent rest periods and longer than normal
breaks; (6) could not reach; (7) could penidrequent fingering/handling; (8) would
frequently need to be redirected to reaman task; (9) must avoid all exposure to
temperature extremes, high humidity, fumes, odors, dust, and gas; must avoid
moderate exposure to soldey fluxes, chemicals, anslunlight; and must avoid
concentrated exposure tolwnts/cleaners; and (10) would miss more than three
days of work per month as a respiither impairments. (R. at 522-23).

In his decision, the ALJ found Dr. Hitison’s January 2@015 opinion “not
to be persuasive” in light of “the ovdraecord.” (R. at 30). To support this
conclusion, the ALJ madthe following findings,none of which are factually
correct (1) Dr. Hutchison’'s opinion “seemeexcessive and inconsistent with
treatment records”; (2) his treatmentYdndell “seemed to bessentially routine
and/or conservative in nature”; (3) he “didt explain or justify” his opinion with
any clinical findings; and (4) he “seemtuncritically accept as true” Yandell's
subjective complaints. (R. at 30). Suffice it to sagthingin the record supported

the ALJ’s decision to reject the opiniofYandell’'s long-time treating physician.



First, the ALJ claimed that Yandelseemed” to receive only routine,
conservative care from Dr. Hutchison. Yaldad an extensive treatment history
with Dr. Hutchison, whowas her long-time primary o&a physician. He began
treating her in September 2008, four yester she had suffered multiple fractures,
lacerations and other injuri@sa serious car accident. ke time of the accident in
2004, she underwent surgery to repair fnactured right femur, and a rod was
inserted in her leg. In the years aftes #iccident, she developed PTSD, depression
and anxiety, and continued soiffer chronic pain in her lower back and hips, and
pain and numbness in her legs and ams.

Between September 2008 afahuary 2015, Dr. Hutclos treated Yandell at
least twenty-five timesSee Doc. 15 at 11-1&ummarizing treatment). In 2008,
2009 and 2010, he treated her primarily &ronic back pain and depression,
prescribing Flexeril (a muscle relaxa and Naproxen (a non-steroidal anti-
inflammatory drug). (R. at 368-80). In tfadl of 2011, Yandelbegan reporting pain,
swelling and stiffness in hdingers and right hand, agell as continued back and
hip pain. Dr. Hutchison diagnosed lungimaand arthritis, and changed her anti-

inflammatory medication(R. at 361-63, 408-09).

2Before the car accident, Yandell injured her batikle at work. She also had a prior hip
injury, which required insertion @& steel plate. (R. at 244).
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In March 2012, Yandell complzed of bilateral hip pa, back pain, and pain,
swelling and stiffness in her right han8he reported difficulty going to the
bathroom, dressing and hgndown, with little relieffrom her medications. Dr.
Hutchison prescribed hydrocodone in gidd to her other medications. (R. at 448-
50). He also ordered a CT scan of her lambpine. It showed an anterior disc
protrusion with osteophytes at L3-4 aadlisc bulge with facet and ligamentous
thickening at L4-5. (R. 447).

In June and Septemb2012, Yandell complained afhronic back and hip
pain, and she was using a cane. Dr. Higtan continued her medications, including
hydrocodone. (R. at 440-46). Movember 2012, she reported that she was unable
to sit in the same position for prolongedipds due to pain. Her medications were
continued. (R. at 432-34).

In May 2013, Yandell reported low bapkin, numbness in héeft leg, and
shooting pain in both legs. Dr. Hutchissrphysical exam showed bilateral foot
drop, weakness in the lower extremities, kytagait, use of a cane to ambulate, and
tenderness in the lumbar region. ndall said she was unable to go see a
neurosurgeon due to lackiosurance. (R. at 429-31).

On July 16, 2013, Yandell went to thespital emergency room, reporting the
sudden onset of pain in her back and both hips, legs and feet. She was given an

injection of Toradol. (R. at 462-89). A G the lumbar spine showed degenerative



changes with a lateralized disc bulge at L3rdthe left and mildlisc bulges at L4-
5 and L5-S1. (R. at 480).

In October 2013, Dr. Hutchison treated far “worsening” pain in her lower
back and feet. He againaginosed lumbago and arthrjtend he renewed her pain
medication prescriptions. (R. at 419-22).

In May 2014, Yandell reportichronic worsening bagiain, and decreased
function in both hands, with sharp psiand numbness. Dr. Hutchison diagnosed
carpal tunnel syndrome anddered nerve conduction siad. He continued to
prescribe hydrocodone and an anti-infraatory. (R. at 415-17). In August,
November and December 201#er diagnoses and medtions were unchanged.
Physical exams showed lumbar paraaptenderness, whicrequired Yandell to
take pain medication to leget her through the days. (R. at 412-14, 455-60).

The record clearly reflects that Yatideimpairments initially resulted from
a serious motor vehicle accident in 20@4ich necessitated surgical intervention
and led to years of continued chromain and other symptoms for which she
regularly sought and received treatmé&potn Dr. Hutchison and others. Although
the post-surgical care rendered by Dr.tdtison was initially conservative, his
treatment intensified as Yandell's symptoamsl limitations worsened. He adjusted

her anti-inflammatory medication, theadded a narcotic for pain, which he



continued to prescribe for at least thgesars. He ordered ajnostic testing, and
they discussed consultation with a neurosurgeon.

Notwithstanding the escalating longstemedical treatment Yandell received
from Dr. Hutchison for these chronimmditions, the ALJ characterized this as
“routine and/or conservative” care, soething that simply is not true.

In discrediting Dr. Hutchison’s opion, the ALJ also stated that Dr.
Hutchison relied on no clinicalata “other than a positive straight leg raise.” (R. at
30). However, Dr. Hutchison expressly statethe MSS that he was relying on the
following “objective medicafindings”: bilateral positive straight leg raise of 15
degrees, difficulty walking, and bilateraleakness in the lower extremities. (R. at
523). Dr. Hutchison also stated, in tMSS, that “objective medical evidence”
showed Yandell had difficulty walking, low blapain, bilateral laver extremity pain
and weakness, left foot @v, depression, gastroesoghal reflux disease, and
arthritis. (R. at 522). Dr. Hahison’s observations are supported by his extensive
treatment records over a seven-year pef@sddiscussed above), as well as two CT
scans of the lumbar spin@n multiple occasions frord008 to 2015, his treatment
notes report tenderness in Yandell’'s lumparaspinal area. (Rt 375, 376, 377,
378, 379, 413, 416, 420, 430, 449, 456, 49Bus, the ALJ's statement that Dr.

Hutchison did not base his opinion on clinical findings is flatly incorrect.



Dr. Hutchison’s MSS is also supped by medical evidence from other
examining and treating sources. Inglist 2005, Yandell's primary care physician
at the time, George Patton, M.D., told lshe would be taking anti-inflammatory
drugs for hip and leg paintié rest of her life.” (R. at03). In May 2006, Dr. Patton
said that, “undoubtedly [YantEesuffers from subtle dedits that will wax and wane,
probably get worse over time and may é&@eacerbated by weather or specific
activity.” (R. at 397). As dicussed, her pain and ltations did worsen over the
years to the point that Dr. Hutchisonsmaquired to prescribe hydrocodone, to go
along with her anti-inflammatory medit@n. She began experiencing difficulties
with her activities of dailyiving and, at some point, she began using a cane to
ambulate.

Similarly, Yandell’s limitations are fther supported by a February 2009
orthopedic consultative evaluation perfaunby Patricia Knth, M.D. Dr. Knott
noted decreased strength and sensatid@amdell’s right lower extremity, a positive
straight leg raise test at thirty degres#egreased strength and grasp in the right upper
extremity, difficulty with heel and toe wallg, and reduced lumbar range of motion.
(R. at 245, 247).

After erroneously discrediting Dr. Hutison’s opinion because it allegedly
lacked any “clinical findings,” the ALJated that no other examining physician had

assessed limitations greater than thdescribed in the Al's RFC. (Tr. 30)This is
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also factually incorrectDr. Knott, the consultative tiropedist, opined that Yandell
could never stoop and could only occasionatigich, engage iine manipulation,
and push/pull/operate contraisth her hands or feefR. at 247A). The ALJ's RFC
limits Yandell to occasionastooping and contains no limitations on the other
functions noted by Dr. Knott.

The ALJ also erroneously statduat, if Yandell were experiencing severe
pain, “it is reasonable to assume she wbukport this information to her doctor
and her medication would be adfed accordingly,” which did “not appear to be
the case.”(R. at 29). Asliscussed, Yandetlid reportto Dr. Hutchison in 2012 that
her pain had intensifiednd, in response, he begagprescribing a narcotic
(hydrocodone), in addition to the ant#ammatory medication that she had been
taking for years.

Finally, in his decision, the ALJ refeddo multiple piecesf evidence that
areunavailable for review(R. at 24, 29). These exhibitgere discussed in earlier
ALJ decisions that weneversedoy the Commissioner, bthe exhibits themselves
have been lost during the course of tidtiple Appeals Councilemands to which
this case has been subjdttvas an obvious and serious error for the ALJ to rely on
the hearsay conclusions or statementeadier ALJs (who were later reversed)
about evidence that has been lost as¢hse bounced back and forth between ALJs

and the Appeals Council over the last thirteen years.
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Yandell argues that, due to the ALJisags, she is entitled to an immediate
award of benefits, rather than further prolonging the administrative review process.
The Court agrees.

After thirteen years of administratieerors and bureaucratic wheel-spinning,
the ALJ in this case came face to face vaittecord that overwhelmingly supported
a finding that Yandell was disabled. Rathiesin awarding disability, the ALJ went
to great lengths to make flatly erronsofindings which appear to have been
designed to avoid granting Yandell disability, notwithstandimeg“clear weight” of
the evidence supporting her claim. As discussed, Dr. Hutchison’'s opinion was
directly supported by the opinion of an orthopedic specialist (Dr. Knott) and other
evidence in the record, which docurtemh the steady decline of her chronic
conditions and accompanyirignctional limitations. Ignoring the great weight of
the medical evidence, the ALJ determitieat Yandell retained the RFC to perform
alimited rangeof unskilled sedentary work, something the limitations found by Dr.
Hutchison and Dr. Knott would make inmgsible. Thus, the Commissioner failed to
meet her burden of proving that jobgstxn the national eanomy that Yandell is
capable of performing.

As the Eighth Circuit held iMutsell v. Massanari259 F.3d 707, 714 (8th
Cir. 2001), an order remanding for an awafdbenefits is ppropriate when the

“clear weight of thesvidence points to a conclusioratijthe claimaritis disabled,”
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and further administrative hearings “wduherely delay receipt of benefitdd. In
Hutsell,the claimant had “gonrough three administragvhearings, three appeals
to the Appeals Council, and many psydmptal evaluations,” with no medical
evidence demonstrating that she could gega work on a sustained basis. Thus,
the Court remanded for an immediate awafdbenefits rather than “prolong this
case into its second decadkl’at 713-14.

Similarly, inIngram v. Barnhart303 F.3d 890, 894 (8th Cir. 2002), the Court
noted that, although “[nJormally” it would neand to the SSA to correctly apply the
governing law regarding obesity, “this eas anything but normal,” due to the
SSA'’s “inexcusably slow” handling of theaimant’s claims over a nine-year period,;
its failure to timely assert certain argants; and “unequivocal” evidence that the
claimant met the requirements of a listigge also Benecke v. Barnh&79 F.3d
587, 595 (9th Cir. 2004) (remanding for then@uissioner “to decide the issue again
would create an unfair ‘heads we win; taile play again’ system of disability
benefits adjudication”);Seavey v. Barnhart276 F.3d 1, 13 (1st Cir. 2001)
(recognizing the “equitable power to ordenbfts in cases where the entitlement is
not totally clear, but the delay inwad in repeated remands has become
unconscionable”).

The thirteen-year delay in this casei®n more egregious than the delays in

Hutsellandingram There were fouadministrative hearings, adverse decisions by
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four different ALJs, two Appeals Couhaemands, and an erroneous Appeals
Council dismissal, which deglad the proceeding for twygears beforehe Appeals
Council discovered its errothe SSA’s loss of the admstrative record and its
inability to locate or reconstruct the missing records added considerably to the delay,
and frustrated administrative and judicialieav. Because the “clear weight” of the
evidence in this case supports disajpild remand would onldelay mé#ers and
force Yandell to play another round of whia¢ Ninth Circuit elegantly described as
a “heads, we win; tails we play agaisystem of disability benefits adjudication.”
Benecke379 F.3d at 595.
[ll.  Conclusion

ACCORDINGLY, IT IS THEREFORE ORDERED THAT the
Commissioner’s decision be, and it Heres, REVERSED and REMANDED with
instructions to grant an immedesaward of benefits to Yandell.

It is so ordered this 15day of August, 2017.

N Srome

UNITED STATES MAGISTRATE JUDGE
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