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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

JERRY MROSS PLAINTIFF

V. Case No. 3:16-cv-00223 KGB

E& SCONTRACTING, INC,, et al. DEFENDANTS
ORDER

Before the Court isa joint motion to consolidate filed by separate defendants E&S
Contracting, Inc., Mark McDaniels, and Coastal Drilling East, L{I[ukt. No. 17). The
defendants request that the Court consolidate this actionBldgh Smith v. E&S Contracting,

Inc., et al., Case No. 3:1-¢v-00005KGB pursuant to Federal Rule of Civil Procedure 42(a).
Plaintiff Elton Smith does not object to the consolidation of these actions. PlaantyfMross
argues that the motion to consolidate should be “denied, or in the alternativedgraht for
purposes of discovery|,]” with Mr. Mross’s claims beirmged separatelyfrom Mr. Smith’s
claims (Dkt. No. 20, at 3).

There is no dispute that both actions ariseadudn automobile accident involving Mr.
Mross and Mr. Smitlthatoccurred in Crittenden County, Arkansas, on December 4, 2015 (Dkt.
No. 18, at 1; Dkt. No. 21, at 1). Mr. Mross was the driver of a velmaMhich Mr. Smith was a
passengerld.). Both sue separate defendants E&S Contracting, Inc., Mark McDaniels, and
Coastal Drilling East, LLC, for damages allegedly caused by the defsndagiigence.

The defendants argue, and Mr. Smith does not dispute, that these actions should be
consolidated as they “involve common issues of law and fact” and “consolidatisemwg the
interests of judicial economy by preventing duplicative discoveryraottbn practice” (Dkt. No.

18, at 2). The defendants also contend, and Mr. Smith does not dispute, that “no party will suffe
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prejudice due to the consolidation of these actiof&).( In response, Mr. Mross “agrees that
both the Mross and Smith cases involve common questions of law and/or fact” and “that
consolidation of the two cases for purposes of discovery will serve the intefesigicial
economy and convenience” (Dkt. No. 21, at 2). However, Mr. Mross argues that the Court
should deny the motion to ceolidate these cases, or order separate trials for each plaintiff
because complete consolidation of these cases would result in unfair prdjdidiaey).

Mr. Mross claimghathe would be prejudiced for two reasons. First, he alleges that Mr.
Smith was arrested at the scene of the accident for wlafi his paroleandthat Mr. Smith’s
criminalissues, which Mr. Mross contends “are likely admissible,” would be unfairjygecel
to Mr. Mross before a jury (Dkt. No. 20, at32. Seond, Mr. Mross contends that there is a
“gross disparity”’between the injuries and damagesafegedlysuffered and the injuries and
damages Mr. Smithllegedlysuffered in the accideifbkt. No. 21, at 3) Mr. Mross argues that
consolidation of these cases would prejudice him because “it would be confusing foyttee |
keep track and differentiate between the various injuries, treatment plans arndtestpaony
offered by each Plaintiff at trial'ld.).

Federal Rule of Civil Procedure 42(a) provides that a court may consolidate actions if
they ‘involve a common question of law or fdct Fedeal Rule of Civil Procedure 42)b
provides thatto avoid prejudice . .the court may order a separate tohbne or more separate
issues [or] claims . . ..” There is no dispute that Mr. Mross and Mr. Smith’s casdve a
number of common questions of law and fact that consolidation woulgrevent dplicative
discovery (Dkt. No. 18, at 2; Dkt. No. 2at 2). The Court finds that consolidation would also
prevent duplicative motion practice, the issue of liability appeate be the same in both cases.

Therefore, the Court grants defendants’ joint motion to consolidate (Dkt. No. 17).



This action is consolidated witBlton Smith v. E&S Contracting, Inc., et al., Case No.
3:17cv-00005KGB. Under General Order 39 of the United States District Court for the Eastern
District of Arkansas, if a motion for consolidation is granted, “the clfestion cases will be
assigned to the judge with the lower (lowest) case number.” Herklrtss case has the lower
case number. Therefore, tlith case shall be consolidated with and into lheoss case
before the undersigned Judge. All parties are directed to make filings oddgrynMross v.

E&S Contracting, Inc., et al., Case No. 3:16v-00223KGB, going forward. The Clerk of the
Court is directed to file a copy of this Orderihon Smith v. E& S Contracting, Inc., et al., Case
No. 3:17€v-00005KGB.

To the extent that Mr. Mross moves for a separate trial pursuant to Hederaf Civil
Procedure 42(b), the Court denies his request without prejudice. Based on the esdstidg r
the Court is not persuaded that separate trials are ngcessanid prejudice to Mr. Mross. Mr.
Mross argues that he would be prejudiced by the admission of Mr. Smith’s allegedatri
issues as well as the alleged disparity between his claimed damages and M Ganitigd
damages At this stage of the litigation, the Court determines that it would be premature to
determine that separate trials are necessary or approp@atea more fully developed record,
the parties, if they choose to do so, may request that the Court recthisidesue.

So orderedhis 16thday ofFebruary 2017.

Fushs 4 Prrdur—

Kristine G. Baker
United States District Judge



