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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
JONESBORO DIVISION

HOUSTON CLAY HAMILTON PLAINTIFF

V. 3:16CV00328-DPM-JTK

LARRY MILLS, et al. DEFENDANTS
ORDER

In Forma Pauperis
Plaintiff Hamilton, an inmate proceeding [@® seeks relief in a civil rights action pursuant

to 42 U.S.C. § 1983, and has filed a Motion to Proceéarmapauperispursuant to 28 U.S.C. 8

1915(a) (Doc. No. 1). Thisincludes the appropfiatencial information which makes the showing
required by the statute; therefore, Plaintiff's Motion will be grahted.

Pursuant to 28 U.S.C. § 1915(b)(1), Plainsffequired to pay the statutory filing fee of
$350.00 for this actioh.Plaintiff has been without sufficiefunds for six months and is presently

without sufficient funds. According] the Court will not assess an initgartial filing fee. Plaintiff

! The Plaintiff is hereby notified of his resporitith to comply with the Local Rules of the
Court, including Rule 5.5(c)(2), which states:If any communication from the Court to a |9
Plaintiff is not responded to within thirty (3@ays, the case may be dismissed without prejudice.
Any party proceeding preeshall be expected to be familiar with and follow the Federal Rules of
Civil Procedure.”

If at some stage in the litigat of this action, Plaintiff decides not to continue to prosecute
this action, Plaintiff should notify the Court the form of a motion for a voluntary dismissal
pursuant to ED.R.Qv.P. 41.

In addition, if Plaintiff has not completely exhausted his administrative remedies with respect
to all his claims, as required by the Prison latign Reform Act (PLRA), 42 U.S.C. Sect. 1997e,
he may file a motion to dismiss his unexhausted claims.

’Effective May 1, 2013, the filing fee for civil cases increased to $400, due to the
implementation of a new $50 administrative fee. However, this fee does not apply to inmates
granted leave to proceedfiormapauperis
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is obligated, however, to make monthly payments of 20 percent of the preceding month's income
credited to Plaintiff's prison trust account each time the amount in the account exceeds $10.00, until
the filing fee is paid in full. Plaintiff's preat custodian, the Poinsett County Detention Center, is
required to send to the Clerk of the Court thesgments from Plaintiff's prison trust account until
the statutory filing fee of $350 is paid in full. 28 U.S.C. § 1915(b)(2).
. Screening

The Prison Litigation Reform Act (PLRA) geires federal courts to screen prisoner
complaints seeking relief against a governmental entity, officer, or employee. 28 U.S.C. 8§
1915A(a). The Court must dismiss a complairp@tion thereof if the prisoner has raised claims
that: (a) are legally frivolous or malicious; (bil ta state a claim upon which relief may be granted;
or (c) seek monetary relief from a defendartows immune from such relief. 28 U.S.C. §
1915A(b).

An action is frivolous if “it lacks an arguable basis either in law or in fadtitzke v.
Williams, 490 U.S. 319, 325 (1989). An action fditsstate a claim upon which relief can be
granted if it does not plead “enough facts to state a claim to relief that is plausible on it8&ke.”

Atlantic Corp. v. Twombly550 U.S. 544, 570 (2007).

In reviewing a_pregecomplaint under § 1915(e)(2)(B), the court must give the complaint

the benefit of a liberal construction. Haines v. Kerdéd U.S. 519, 520 (1972). The court must

also weigh all factual allegationie favor of the plaintiff, unless the facts alleged are clearly

baseless.Denton v. Hernande®04 U.S. 25, 32 (1992). But redbess whether a plaintiff is

represented or appearing [@®the complaint must allege specific facts sufficient to state a claim.

SeeMartin v. Sargent780 F.2d 1334, 1337 (8th Cir. 1985).

Additionally, to survive a court's 28 U@G. 8§ 1915(e)(2) and 42 U.S.C. § 1997¢e(c)(1)



screening, a complaint must contain sufficient factual matter, accepted as true, to “state a claim to

relief that is plausible on its facéhcroft v. Igbal 556 U.S. 662, 678 (2009), citifgvombly, 550

U.S. at 570. A claim has facial plausibility whee #aintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct alleged.
Twombly, 550 U.S at 556-7. The plausibility standardiigt akin to a “probability requirement,”
but it asks for more than a sheer possibility that a defendant has acted unlawfully. Where a
complaint pleads facts that are “merely consisigtht’ a defendant's liability, it “stops short of the
line between possibility and plausibility of entitlement to relief.” Id
[I1.  Analysis

Plaintiff alleges Defendant Hickey used excesg$brce against him in an incident which
occurred at the Poinsett County Detention Cantdune, 2016. However, he does not include any
allegations of improper/unconstitutional condudiagt named Defendants Mills and Cruise. The
Court will provide Plaintiff the opportunity to ame his Complaint with respect to his allegations
against the named Defendants and any additionahDafes he wishes to name. If he decides to
amend, Plaintiff should submit to the Court, withirt§h(30) days of the entry date of this Order,
a superseding Amended Complaint which contaihsf his claims against all Defendants he is
suing in a single document. Plaintiff is cautidribat an Amended Complaint renders his original
Complaint without legal effecét.Only claims properly set oint the Amended Complaint will be
allowed to proceed. ThereforeaRitiff's Amended Complaint should) nameall thepartieshe

believesdeprived him of hisconstitutional rightsand whom hewishesto suein thisaction; 2)

%*An amended complaint ‘ordinarily supersedes the original and renders it of no legal
effect.” In Home Health, Inc. v. Prudential Ins. Co. Of Ameyit@1 F.3d 600, 603 (8th Cir.
1996), quoting International Controls Corp. V. Vess86 F.2d 665, 668 (2d Cir. 1994) (other
citations omitted).




provide specific factsagainst each named Defendant in a simple, concise, and direct manner;
3) indicate whether heissuing each Defendant in his/her individual or official capacity, or in
both capacities; 4) state how he was harmed; and 5) stateif hewasa pretrial detainee at the
timeof theincident. Plaintiff must set forth specific factsconcer ningtheallegationshe has set
forth including, wher e applicable, dates, times and places.
V. Pleadings

The Court is sensitive to the fact that patitigants like Plaintiff are not trained in the law
and will give deference to_a pseplaintiff where the law requireddowever, all parties, including
pro selitigants, must comply with substantive and procedural law. Brown v, Bé8§yF.2d 801,
804 (8th Cir. 1986). Accordingly, the Court will ordgnsider claims properly pled in a Complaint
or in a superseding Amended Complaint. Additiynghe Court will not consider claims stated in
notices or other pleadings not filed in compliance with the Federal Rules of Civil Procedure.
V. Conclusion

IT IS, THEREFORE, ORDERED that:

1. Plaintiff's Motion to Proceed iiormapauperigDoc. No. 1) is GRANTED.

2. Plaintiff is obligated to pay the statutdiling fee of $350 for thisction. Plaintiff's
present custodian, the Poinsett County Deterienter, and any future custodians shall collect
monthly payments from Plaintiff's prison trust account in an amount equal to 20 percent of the
preceding month's income creditéo the prisoner's trust account each time the amount in the
account exceeds $10.00, and shall forward those paytoahts Clerk of the Court in accordance
with 28 U.S.C. § 1915(b)(2), until a total of $35& eeen collected and forwarded to the Clerk of
the Court. The payments shall be clearly ideadiby the name and number assigned to this action.

3. Plaintiff may file an Amended Complaim accordance with the above instructions
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within thirty (30) days from the date of thisd@r. The Clerk shall maflaintiff the Court-provided
42 U.S.C. 8§ 1983 Complaint form. Upon the filing of the Amended Complaint, the Clerk shall
resubmit this action to the Court for review purduar28 U.S.C. § 1915(e). Plaintiff's failure to
comply with the Court's instructions may result in the dismissal of this actionLd8akRule
5.5(c)(2).

4. The Clerk of the Court is directed tandea copy of this Order to the Poinsett County
Detention Center, 1500 Justice Drive, Harrisburg, AR 72432.

IT IS SO ORDERED this T6day of November, 2016.

JEROME T. KEARNEY
UNITED STATES MAGISTRATE JUDGE



