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MEMORANDUM OPINION AND ORDER 

 

 Plaint if f  Pat ricia Berry (“ Berry” ) began this case by f il ing a complaint  pursuant  

to 42 U.S.C. 405(g). In the complaint , she challenged the f inal decision of the Act ing 

Commissioner of the Social Security Administ rat ion (“ Commissioner” ), a decision based 

upon the f indings of an Administ rat ive Law Judge (“ ALJ” ). 

Berry maintains that  the ALJ’ s f indings are not  supported by substant ial evidence 

on the record as a whole.1 Berry so maintains for two reasons. First ,  she maintains that  

her residual funct ional capacity was erroneously assessed because the ALJ improperly 

discounted the opinions of Berry’ s t reat ing nurse pract it ioner. Second, Berry maintains 

that  the ALJ failed to include a limitat ion for concent rat ion, persistence, or pace in a 

hypothet ical quest ion the ALJ posed to a vocat ional expert , the answer to which the 

ALJ relied upon in f inding that  Berry is not  disabled. 

                                                            
ϭ   The ƋuestioŶ foƌ the Couƌt is ǁhetheƌ the ALJ’s fiŶdiŶgs aƌe suppoƌted ďǇ suďstaŶtial eǀideŶĐe oŶ the ƌeĐoƌd 
as a ǁhole. ͞ “uďstaŶtial eǀideŶĐe ŵeaŶs less thaŶ a pƌepoŶdeƌaŶĐe ďut eŶough that a ƌeasoŶaďle peƌsoŶ ǁould fiŶd 
it adeƋuate to suppoƌt the deĐisioŶ.͟ “ee BoettĐheƌ ǀ. Astƌue, ϲϱϮ F.ϯd ϴϲϬ, ϴϲϯ ;ϴth Ciƌ. ϮϬϭϭͿ. 
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Berry was born on November 10, 1962, and was f if t y-two years old on April 5, 

2015, i.e.,  the day she allegedly became disabled. She f iled her applicat ions for 

disabilit y insurance benefits and supplemental security income payments on May 13, 

2015, and alleged that  she became disabled as a result  of diabetes mellitus 

(“ diabetes” ), obesity, heart  condit ions, hypertension, acid ref lux, high cholesterol, 

anxiety, depression, memory problems, and arthrit is.  

Berry ably summarized the evidence in the record, and the Commissioner did not  

challenge the summary. It  will not  be reproduced, except  to note several mat ters 

germane to the issues raised in the part ies’  briefs. 

The record ref lects that  in January of 2012, Berry underwent  t riple bypass 

surgery. See Transcript  at  659. She then received approximately three months of 

rehabilitat ion. See Transcript  at  449-478. At  the conclusion of the rehabilitat ion period, 

Berry saw Dr. Jack Havdala, M.D., (“ Havdala” ), the surgeon who performed the bypass 

surgery. See Transcript  at  338-341. Berry reported that  she was doing well.  Her blood 

pressure was 111/ 83. Havdala noted that  Berry’ s incision was “ nearly healed,”  and she 

could return to work in one month. 

During 2012, Berry saw Dr. Barry Hendrix, M.D., (“ Hendrix” ) on what  appear to 

have been three occasions. See Transcript  at  317-319 (04/ 17/ 2012), 313-316 

(08/ 02/ 2012), 310-312 (11/ 12/ 2012). His progress notes ref lect  that  he saw her 

primarily for diabetes, although he also saw her for arteriosclerot ic cardiovascular 

disease, “ dysmetabolic syndrome X,”  and hypertension. Hendrix observed that  Berry 

stood sixty-two inches tall and typically weighed 250 pounds. She appeared to be doing 

well and had few complaints. Her medicat ions included Percocet  and Zoloft .  
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Berry sought  emergency room care on July 21, 2012, complaining of chest  wall 

pain and muscle st rain. See Transcript  at  431-448. A chest  x-ray was performed, and 

the results revealed mild cardiomegaly, stable, and no evidence of air space disease.  A 

second chest  x-ray was performed approximately seven months later, and the results 

revealed no acute inf ilt rate, calcif icat ion of the aort ic arch, and minimal curvature of 

the mid-thoracic spine. See Transcript  at  430. 

Berry saw Havdala on February 12, 2013, for a follow-up examinat ion. See 

Transcript  at  334-337. His progress note ref lects that  she had been doing well but  had 

recent ly begun experiencing pain in her sternum with mot ion and coughing. Her blood 

pressure was 136/ 96. He ordered a CT scan, which was performed two days later. See 

Transcript  at  331-333. The results revealed that  her manubrium was not  completely 

fused. 

Berry saw Hendrix on what  appear to have been two occasions in 2013. See 

Transcript  at  306-309 (03/ 26/ 2013), 304-305 (03/ 28/ 2013). His progress notes ref lect  

that  she reported no signif icant  changes in her chronic medical condit ions. Hendrix 

observed that  Berry weighed approximately 250 pounds, and Berry’ s blood pressure was 

relat ively stable. 

Berry sought  medical care in 2013 for her complaints of chest  pain. See 

Transcript  at  405-428 (09/ 01/ 2013), 670-678 (09/ 02/ 2013), 667-669 (09/ 06/ 2013), 658-

666 (09/ 16/ 2013). Although the results of a September 1, 2013, chest  x-ray revealed 

cardiomegaly, the results of  a subsequent  chest  x-ray were negat ive. The results of a 

lexiscan myocardial perfusion study were abnormal, and a cardiac catheterizat ion 

revealed abnormalit ies. 
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Beginning on November 7, 2013, and cont inuing through May 27, 2016, Berry was 

seen by Sarah Hit t ,  APRN, (“ Hit t ” ) for impairments that  included chest  pain, diabetes, 

hypertension, headaches, obesity, and anxiety. See Transcript  at  343-344 

(11/ 07/ 2013), 358-360 (12/ 27/ 2013), 355-357 (01/ 07/ 2014), 352-354 (02/ 07/ 2014), 

349-351 (02/ 27/ 2014), 345-347 (03/ 24/ 2014), 379-381 (04/ 29/ 2014), 376-378 

(06/ 26/ 2014), 372-375 (09/ 11/ 2014), 368-371 (01/ 19/ 2015), 365-367 (02/ 19/ 2015), 

361-364 (07/ 14/ 2015), 653-656 (10/ 06/ 2015), 649-652 (01/ 15/ 2016), 637-640 

(03/ 22/ 2016), 633-636 (05/ 27/ 2016). Hit t ’ s progress notes ref lect  that  Berry st ruggled 

with her weight , weighing as much as 274 pounds. Berry also had dif f iculty maintaining 

a healthy blood pressure as it  was recorded to be as high as 164/ 106. Her physical 

examinat ions were nevertheless largely rout ine, and she was encouraged to “ t ry to walk 

some on a regular basis.”  See Transcript  at  655. Notwithstanding her fairly rout ine 

physical examinat ions and the recommendat ion that  she t ry to walk some, she 

oftent imes complained of chest  pain that  made it  dif f icult  to walk for any meaningful 

distance. Hit t  prescribed or otherwise cont inued Berry on medicat ions that  included 

Mobic, Xanax, Met formin, Plavix, and Klonopin. 

Between March 15, 2014, and cont inuing through July 3, 2016, Berry underwent  

addit ional test ing, and sought  medical care, for her various impairments. See Transcript  

at  389, 581-587 (03/ 15/ 2014); 324-330 (03/ 18/ 2014); 551-566 (05/ 12/ 2014); 688-689 

(08/ 14/ 2014); 519-545 (09/ 30/ 2014); 487-513, 598-603 (02/ 06/ 2015-02/ 07/ 2015); 686-

687 (02/ 12/ 2015); 481-484, 604-613, 828-888 (02/ 16/ 2015); 619, 621, 825 

(07/ 14/ 2015); 790-814 (09/ 22/ 2015); 683-685 (01/ 18/ 2016); 641-643, 732-769 

(01/ 25/ 2016); 628-629, 718-731 (05/ 30/ 2016); 693-717 (07/ 03/ 2016). She was seen 
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primarily for her cont inued complaints of chest  pain, although she also sought  care for 

anxiety. A chest  x-ray performed on March 15, 2014, showed no acute f ilt rate, and the 

results of three EKGs during the period were within normal limits. A diagnost ic coronary 

angiogram was performed on February 6, 2015, and the diagnoses included angina. On 

January 25, 2016, Berry underwent  cardiac catheterizat ion, the results of which 

revealed some heart  disease. A July 3, 2016, ECG was borderline. She was rout inely 

diagnosed with atypical chest  pain and prescribed pain medicat ion. 

On June 20, 2016, Hit t  signed a Medical Source Statement -Physical on behalf  of 

Berry.  See Transcript  at  691-692. Hit t  opined that  Berry’ s impairments give rise to the 

following work-related limitat ions: 1) Berry can lif t  and carry less than ten pounds 

occasionally; 2) she can lif t  and carry less than ten pounds frequent ly; 3) she can stand 

and walk for about  two hours in an eight -hour day; 4) she can sit  for about  f ive hours 

in an eight -hour day; 5) she requires frequent  rest  periods; 6) she requires the 

opportunity to shif t  at  will f rom sit t ing or stand/ walking; 7) she is unable to f inger; and 

8) she must  avoid all exposure to ext reme cold, ext reme heat , high humidity, fumes, 

odors, dust , gases, and perfumes. With respect  to Berry’ s mental impairments, Hit t  

opined that  Berry has a decreased abilit y to concent rate and persist  in a j ob set t ing 

and needs to be frequent ly redirected in order to remain on task. Hit t  opined that  Berry 

would need to miss about  one day of work per month because of doctor’ s visits. Hit t  

represented that  her opinions were supported by the following obj ect ive medical 

f indings: “ [coronary artery disease], arthrit is, diabetes, depression, obesity, anxiety, 

and hypertension.”  See Transcript  at  692. She represented that  her opinions covered 

the period from November 7, 2013, to the present . 
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Berry’ s medical records were reviewed by state agency medical professionals. 

See Transcript  at  63-72, 73-82, 85-95, 97-107. They agreed that  Berry is capable of  

performing the exert ional demands of light  work with mild to moderate limitat ions 

caused by her mental impairments. 

Berry completed a series of documents in connect ion with her applicat ions for 

disabilit y insurance benefits and supplemental security income payments. See 

Transcript  at  238-247, 251-252, 254-261, 271-277, 278-284. In the documents, she 

represented, inter alia, that  she has pain in her neck, chest , and back. The pain is 

exacerbated with exert ion. She can stand and/ or walk for about  one hour before she 

begins to experience pain but  t ypically has no problem sit t ing for longer periods of 

t ime. She can at tend to her own personal care, prepare simple meals, perform some 

household chores but  no yardwork, is able to drive an automobile, and can shop in 

stores. Berry’ s hobbies include reading, sewing, and playing games on her computer 

and the internet . She helps care for her two grandchildren while her daughter works, 

and Berry spends t ime with others. Berry has dif f iculty remembering, concent rat ing, 

and following spoken inst ruct ions. 

Berry completed a work history report  in connect ion with her applicat ions. See 

Transcript  at  263-268. The report  ref lects that  she worked in the service indust ry as a 

logist ic coordinator for two periods between December of 2002 and March of 2013. The 

report  also ref lects that  she worked in the retail indust ry as a sales clerk/ cashier for 

two periods between August  of 2013 and April of 2015, but  the work was not  substant ial 

gainful act ivity. A summary of her FICA earnings during those periods ref lect  good 

earnings, at  least  through 2011. See Transcript  at  219. 
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Berry test if ied during the administ rat ive hearing. See Transcript  at  39-54. She 

was f if t y-three years old at  the t ime and has the benefit  of  an associate degree. She 

stands sixty-two inches tall and weighs 262 pounds. She underwent  t riple bypass surgery 

in January of 2012, after which she at tempted to work part -t ime. She was unable to do 

so, though, because of persistent  chest  pain. When asked why she cannot  work, she 

test if ied to the following: 

 
A. The various pains. My chest  hurts 24/ 7, but  it ’ s—when it  gets—

increase with st ress. So, if  I think I’ m having a heart  at tack then it  puts 
me into an anxiety at tack. The memory loss, I’ ve been told, is from the 
surgery. That  plays a big part  in having to do anything very long. 

 
Q. So—and you may have j ust  ment ioned this, but  stamina? I mean, 

j ust— 
 
A. Yes. I’ ve—I’ ve—as far, you know, even for a sit -down j ob, it  could 

last  for, you know, three, maybe four hours. But  it ’ s my head, my anxiety, 
j ust  the lit t lest  thing j ust  works on me and then I’ l l  j ust  have to take a 
break even—even at  home. 
 

See Transcript  at  47. Berry must  alternate between standing and sit t ing when 

performing certain tasks. She could handle the sit t ing requirements of most  work, but  

the st ress that  accompanies the work would make it  impossible to complete the work. 

She has arthrit is, j oint  pain, and cramping in her ext remit ies and takes Meloxicam for 

her arthrit is. Her symptoms are aggravated by ext reme heat  and ext reme cold, and 

they cause her to t ire easily. 

  The ALJ found at  step two of the sequent ial evaluat ion process that  Berry has 

severe impairments in the form of degenerat ive j oint  disease, hearth disease with a 

history of t riple bypass surgery, hypertension, morbid obesity, diabetes, and an anxiety 

disorder. The ALJ assessed Berry’ s residual funct ional capacity and found the following: 
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. . .  [Berry] has the residual funct ional capacity to perform light  work as 
defined in 20 CFR 404.1567(b) and 416.967(b). Specif ically, [she] retains 
residual funct ional capacity to lif t  and carry 20 pounds occasionally and 
10 pounds frequent ly. She can stand and/ or walk six hours in an eight -
hour workday; sit  for six hours in an eight -hour workday; push and/ or pull 
20 pounds occasionally and 10 pounds frequent ly. She can frequent ly but  
not  constant ly f inger bilaterally. 
 
 Non-exert ional, [Berry] has the following limitat ions. She cannot  
climb ropes, ladders, or scaffolds; but , she can occasionally climb ramps 
and stairs and she can occasionally balance, stoop, kneel, crouch, or 
crawl. She cannot  work at  unprotected heights, around moving machinery, 
or be exposed to respiratory irritants such as humidity, dust , fumes, odors, 
or ext reme changes in temperature. [She] retains the mental abilit y to 
perform simple, rout ine, and repet it ive tasks. She can make simple work-
related decisions. Interpersonal contact  must  be incidental to the work 
performed; and, the supervision must  be simple, direct , and concrete. 

 

See Transcript  at  23-24. In so f inding, the ALJ gave lit t le weight  to Hit t ’ s opinions. The 

ALJ did so for the following reasons: 

 
The [ALJ] acknowledges that  Sara Hit t ,  APRN, has given an opinion that  
[Berry] is unable to work. However, the medical f indings submit ted by Ms. 
Hit t  (and otherwise documented in the record) do not  support  a f inding 
that  [Berry’ s] medical condit ion is disabling. [Hit t ]  appears to have taken 
[Berry’ s] subj ect ive allegat ions at  face value and without  considerat ion of 
the other factors, which must  be considered by the [ALJ], such as the 
other medical reports and opinions in the case f ile, as well as the 
necessary vocat ional factors. 
 
For instance, [Berry] complained of arthrit is in her hands and knees. 
Medicat ions were prescribed. However, . . .  Hit t  notes that  [Berry] did not  
take the medicat ion (Gabapent in) and did not  regularly take medicat ion 
for j oint  pain. As well,  laboratory tests apparent ly do not  indicate an 
inf lammatory disease as no diagnosis is assigned to [Berry]. Finally, . . .  Hit t  
does not  document  any funct ional limitat ions. 
 
In January 2016, Dr. Duplant is noted no complicat ions from diabetes. . . .  
An emergency room evaluat ion in July 2016 revealed normal range of 
mot ion of ext remit ies and no motor deficits. Overall,  [Berry’ s] physical 
exams indicate normal range of mot ion, normal st rength, and no evidence 
of neuropathy. 
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Although .. .  Hit t  is not  considered an “ acceptable medical source”  within 
the regulatory definit ion .. . ,  the [ALJ] has considered [Hit t ’ s] opinion .. .  
and accords it  l it t le weight  because it  is unsupported by the evidence. 

 

See Transcript  at  29. The ALJ found at  step four that  Berry is unable to perform her 

past  relevant  work but  found at  step f ive there is other work Berry can perform. 

 Berry maintains that  the ALJ’ s f indings are not  supported by substant ial evidence 

on the record as a whole. It  is Berry’ s content ion that  the ALJ erred when he discounted 

Hit t ’ s opinions. 

The ALJ must  assess the claimant ’ s residual funct ional capacity, which is a 

determinat ion of the most  she can do despite her limitat ions. See Brown v. Barnhart , 

390 F.3d 535 (8th Cir.  2004). It  is made using al l of the relevant  evidence in the record 

and must  be supported by some medical evidence. See Wildman v. Ast rue, 596 F.3d 959 

(8th Cir. 2010). As a part  of the assessment , the ALJ must  consider the medical opinions 

in the record. See Wagner v. Ast rue, 499 F.3d 842 (8th Cir.  2007). A t reat ing physician’ s 

medical opinions are given cont rolling weight  if  they are well-supported by medically 

acceptable clinical and laboratory diagnost ic techniques and are not  inconsistent  with 

the other substant ial evidence. See Choate v. Barnhart , 457 F.3d 865 (8th Cir. 2006). 

Substant ial evidence on the record as a whole supports the reasons the ALJ gave 

for discount ing Hit t ’ s opinions. First , the ALJ could and did discount  Hit t ’ s opinions 

because Hit t  is not  an “ acceptable medical source.”  See 20 C.F.R. 416.913(a). Hit t  is 

an advanced pract ice registered nurse and, as such, is considered an “ other”  medical 

source. See 20 C.F.R. 913(d). Although Hit t ’ s opinions are relevant  as to the severity of 

Berry’ s impairments and their impact  on her abilit y to work, Hit t ’ s opinions are not  

ent it led to great  weight . 
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Second, the ALJ could and did discount  Hit t ’ s opinions because she appears to 

have taken some of Berry’ s subj ect ive allegat ions at  face value. For instance, Hit t  

opined that  Berry can stand and walk for about  two hours in an eight -hour day. There 

is lit t le, if  any, evidence to support  such a limitat ion, save Berry’ s self-reports. 

Although the Court  would likely view this case dif ferent ly had this reason been the only 

reason the ALJ gave for discount ing Hit t ’ s opinions, the reason is but  one of the reasons 

the ALJ gave. 

Third, the ALJ could and did discount  Hit t ’ s opinions because she did not  impose 

any funct ional limitat ions on Berry. It  is t rue, as Berry maintains, that  Hit t  imposed 

funct ional l imitat ions on Berry in the medical source statement . The Court  understands 

the ALJ’ s reason for discount ing Hit t ’ s opinions, though, as being that  Hit t  did not  

impose any funct ional limitat ions on Berry during the period Hit t  was t reat ing Berry. 

Because Hit t  did not  impose any funct ional limitat ions on Berry during the period she 

was being t reated, the ALJ could and did give Hit t ’ s opinions less weight . 

Last , the ALJ could and did discount  Hit t ’ s opinions because they are inconsistent  

with the record as a whole. For instance, Hit t ’ s opinions are inconsistent  with her own 

progress notes. Although Hit t  repeatedly observed that  Berry st ruggled with her weight  

and had dif f iculty maintaining a healthy blood pressure, Hit t ’ s physical examinat ions of 

Berry were largely rout ine and revealed nothing remarkable. When Hit t  saw Berry on 

October 6, 2015, they discussed diet , exercise, and “ the need to make some life style 

changes and lose some weight .”  See Transcript  at  655. Berry was in agreement  with the 

recommendat ion and was going to “ start  making changes and t ry to walk some on a 

regular basis.”  See Transcript  at  655. 
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Hit t ’ s opinions are also inconsistent  with the other evidence in the record. The 

medical evidence ref lects that  Berry had an adequate recovery following t riple bypass 

surgery. The results of a chest  x-ray performed in July of 2012 revealed mild 

cardiomegaly, stable, but  no evidence of air space disease. The results of a second 

chest  x-ray performed approximately seven months later revealed no acute inf ilt rate, 

calcif icat ion of the aort ic arch, and minimal curvature of the mid-thoracic spine. A 

third chest  x-ray was performed in March of 2014, and the results revealed no acute 

f ilt rate. Three EKGs were performed during the period between March of 2014 and July 

of 2016. The results were within normal limits, although the results of an ECG 

performed in July of 2016 were borderline. A cardiac catheterizat ion was performed in 

January of 2016, and it  revealed some evidence of heart  disease. 

The non-medical evidence is equally unremarkable. Berry can at tend to her own 

personal care, prepare simple meals, perform some household chores but  no yardwork, 

is able to drive an automobile, and can shop in stores. She helps care for her two 

grandchildren while her daughter works, and Berry spends t ime with others. Berry 

reported dif f iculty remembering, concent rat ing, and following spoken inst ruct ions, but  

her hobbies include reading, sewing, and playing games on her computer and the 

internet . Those act ivit ies undoubtedly require some abilit y to concent rate and persist .  

The governing standard, i.e.,  substant ial evidence on the record as a whole, 

allows for the possibilit y of drawing two inconsistent  conclusions. See Culbertson v. 

Shalala, 30 F.3d 934 (8th Cir. 1994). The ALJ crafted an assessment  of Berry’ s residual 

funct ional capacity that  limited her to light , simple/ unskilled work, and Berry has not  

shown how the ALJ erred in doing so. In short , the ALJ could f ind as she did. 
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Berry offers a second reason why the ALJ’ s decision is not  supported by 

substant ial evidence on the record as a whole. Berry maintains that  the ALJ failed to 

include a limitat ion for concent rat ion, persistence, or pace in a hypothet ical quest ion 

the ALJ posed to a vocat ional expert , the answer to which the ALJ relied upon in f inding 

that  Berry is not  disabled. 

Test imony from a vocat ional expert  is substant ial evidence on the record as a 

whole only when “ the test imony is based on a correct ly phrased hypothet ical quest ion 

that  captures the concrete consequences of a claimant ’ s deficiencies.”  See Taylor v. 

Chater, 118 F.3d 1274, 1278 (8th Cir. 1997). The quest ion must  include all of the 

claimant ’ s impairments that  are substant ially supported by the record as a whole. See 

Id. If  the ALJ f inds that  the claimant  has a limitat ion in concent rat ion, persistence, or 

pace, the ALJ must  include the limitat ion in the quest ion. See Newton v. Chater, 92 

F.3d 688 (8th Cir.  1996). The manner in which the ALJ accounts for the limitat ion and 

incorporates it  into the quest ion, though, can be a bit  involved. 

For instance, in Newton v Chater, there was “ no dispute in the medical evidence”  

that  Newton suffered from deficiencies of concent rat ion, persistence, or pace, and the 

ALJ even stated on a Psychiat ric Review Technique Form that  Newton “ often”  had 

deficiencies of concent rat ion, persistence, or pace. See Newton v. Chater, 92 F.3d at  

695. In a hypothet ical quest ion to a vocat ional expert , the ALJ did not  include a 

limitat ion for concent rat ion, persistence, or pace but  instead simply limited the 

hypothet ical individual to “ simple j obs.”  See Id. The Court  of Appeals reversed and 

remanded, f inding that  the reference to “ simple j obs”  was not  enough to account  for 

the individual’ s limitat ion in concent rat ion, persistence, or pace. 
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In Brachtel v. Apfel, 132 F.3d 417 (8th Cir. 1997), the ALJ found that  Brachtel 

would often manifest  def iciencies in concent rat ion, persistence, or pace. In a 

hypothet ical quest ion to a vocat ional expert , the ALJ ident if ied an individual who had 

the abilit y to do “ only simple rout ine repet it ive work, which does not  require close 

at tent ion to detail,”  and who should not  work “ at  more than a regular pace.”  See Id.  

at  421. The Court  aff irmed, f inding the following: 

 
. . .  While this is scant ly more than what  was included in the Newton 
hypothet ical, it  is enough. In addit ion to the abilit y to do simple work, the 
ALJ’ s hypothet ical specif ically limited concent rat ion (work “ which does 
not  require close at tent ion to detail” ) and pace (“ should not  work at  more 
than a regular pace” ). These specif ic limitat ions are supported by the 
record, and their inclusion in the hypothet ical is enough to dist inguish this 
case from Newton. 
 

See Id. 

At  step three, the ALJ found that  Berry’ s impairments did not  meet  or equal a 

listed impairment . As a part  of  f inding that  Berry’ s mental impairment  did not  meet  or 

equal a listed impairment , the ALJ found the following: 

 
Concent rat ion, persistence or pace refers to the abilit y to sustain focused 
at tent ion and concent rat ion suff icient ly long to permit  the t imely and 
appropriate complet ion of tasks commonly found in work set t ings. [Berry] 
reported on a funct ion report  that  she did not  need special reminders for 
personal care or grooming but  she did for taking medicine. She alleges 
that  she has poor memory and concent rat ion skills. . . .  With regard to 
concent rat ion, persistence or pace, [she] has moderate dif f icult ies. 
 

See Transcript  at  23. The ALJ noted that  the foregoing f inding was not  a part  of the 

assessment  of Berry’ s residual funct ional capacity but  was being used to rate the 

severity of her mental impairment  at  steps two and three. 
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A vocat ional expert  test if ied during the administ rat ive hearing. See Transcript  

at  54-59. The ALJ posed a series of hypothet ical quest ions to the vocat ional expert  that  

included the following limitat ion for a mental impairment : “ And unskilled work defined 

as able to perform simple, rout ine, and repet it ive tasks. Make simple, work-related 

decisions. Interpersonal contact  is incidental to the work performed and supervision is 

simple, direct , and concrete.”  See Transcript  at  56. The vocat ional expert  test if ied 

that  there is work for an individual with such limitat ions. The ALJ relied upon the 

vocat ional expert ’ s answer and found that  there was other work Berry could perform. 

Berry challenges the hypothet ical quest ion because it  did not  include an 

adequate limitat ion for concent rat ion, persistence, or pace as required by Newton v. 

Chater. There is no merit  to her assert ion for at  least  two reasons.2 

First , Newton v. Chater is dist inguishable from the case at  bar. In that  case, 

there was no dispute in the medical evidence about  whether the claimant  suffered from 

deficiencies of concent rat ion, persistence, or pace. Here, the extent  to which Berry 

suffers from such deficiencies is open to quest ion. The only evidence support ing Berry’ s 

deficiencies of concent rat ion, persistence, or pace are Hit t ’ s opinions and Berry’ s self-

reports. The ALJ could and did discount  Hit t ’ s opinions, and Berry’ s self-reports are 

inconsistent  because there is evidence she is capable of sustaining some measure of 

concent rat ion, persistence, or pace. For instance, Berry can at tend to her own personal 

                                                            
Ϯ   The CoŵŵissioŶeƌ ŵaiŶtaiŶs that the ALJ’s fiŶdiŶgs at steps tǁo aŶd thƌee aƌe Ŷot aŶ assessŵeŶt of BeƌƌǇ’s 
ƌesidual  fuŶĐtioŶal  ĐapaĐitǇ.  The  Couƌt  agƌees.  EaĐh  step  of  the  seƋueŶtial  eǀaluatioŶ  pƌoĐess  seƌǀes  a  distiŶĐt 
puƌpose, ͞the degƌees of pƌeĐisioŶ ƌeƋuiƌed at eaĐh step diffeƌ,͟ aŶd the defeƌeŶtial staŶdaƌd of ƌeǀieǁ pƌeĐludes 
the Couƌt fƌoŵ laďeliŶg fiŶdiŶgs as iŶĐoŶsisteŶt if theǇ ĐaŶ ďe haƌŵoŶized. “ee ChisŵaƌiĐh ǀ. BeƌƌǇhill, ϴϴϴ F.ϯd ϵϳϴ, 
ϵϴϬ  ;ϴth Ciƌ. ϮϬϭϴͿ  [ĐitiŶg LaĐƌoiǆ ǀ. BaƌŶhaƌt, ϰϲϱ F.ϯd ϴϴϭ, ϴϴϴ Ŷ.ϯ  ;ϴth Ciƌ. ϮϬϬϲͿ  ;͞EaĐh step  iŶ  the disaďilitǇ 
deteƌŵiŶatioŶ eŶtails a sepaƌate aŶalǇsis aŶd legal staŶdaƌd.͟Ϳ. DiffeƌeŶt legal staŶdaƌds aŶd aŶalǇses aƌe iŶǀolǀed 
iŶ ŵakiŶg fiŶdiŶgs at steps thƌee aŶd fiǀe, the steps at issue heƌe. “ee Cheeteƌ ǀ. ColǀiŶ, ϮϬϭϱ WL ϱϴϱϯϭϲϴ ;E.D.Aƌk. 
ϮϬϭϱͿ ;KeaƌŶeǇ, M.J.Ϳ, ƌepoƌt aŶd ƌeĐoŵŵeŶdatioŶ adopted, ϮϬϭϱ WL ϱϴϯϴϰϳϲ ;E.D.Aƌk. ϮϬϭϱͿ ;Wƌight, J.Ϳ. 
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care, prepare simple meals, perform some household chores but  no yardwork, is able 

to drive an automobile, and can shop in stores. She helps care for her two grandchildren 

while her daughter works, and Berry spends t ime with others. Berry’ s hobbies include 

reading, sewing, and playing games on her computer and the internet ,  act ivit ies that  

require some abilit y to concent rate and persist .  See Phelps v. Colvin, 2015 WL 5316875 

(E.D. Ark. 2015) (Deere, M.J.),  report  and recommendat ion adopted, 2015 WL 5050547 

(E.D. Ark. 2015) (Wright  J.) (watching television and playing video games unt il bedt ime 

suggest  abilit y to sustain concent rat ion and persistence). 

Moreover, in Newton v. Chater, the ALJ found that  Newton “ of ten”  had 

deficiencies of concent rat ion, persistence, or pace. Here, the ALJ made no such f inding 

nor any similar f inding. The ALJ simply recounted the conflict ing evidence, e.g., Berry 

reported on a funct ion report  that  she did not  need special reminders for personal care 

or grooming but  she did for taking medicine, and found that  Berry has moderate 

dif f icult ies in concent rat ion, persistence, or pace. 

Second, to the extent  Newton v. Chater is not  dist inguishable from the case at  

bar, the Court  is persuaded that  the ALJ’ s hypothet ical quest ion was adequate. The 

quest ion ident if ied an individual who was limited to, inter alia, simple, rout ine, 

repet it ive tasks, and substant ial evidence on the record as a whole supports the ALJ’ s 

f inding that  Berry has only moderate limitat ions in concent rat ion, persistence, or pace. 

United States Magist rate Judge Jerome Kearney found a similar quest ion in a similar 

circumstance to be adequate, see Mabry v. Colvin, 2014 WL 7004503 (E.D.Ark. 2014), 

aff ’ d, 815 F.3d 386 (8th Cir. 2016), and the ALJ’ s quest ion in this instance captured the 

concrete consequences of Berry’ s deficiencies of concent rat ion, persistence, or pace. 
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On the basis of the foregoing, the Court  f inds that  there is substant ial evidence 

on the record as a whole to support  the ALJ’ s f indings. Berry’ s complaint  is dismissed, 

all requested relief is denied, and j udgment  will be entered for the Commissioner. 

IT IS SO ORDERED this 11th day of July, 2018. 

 

 

 
      ________________________________________ 
                      UNITED STATES MAGISTRATE JUDGE 


