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IN THE UNITED STATES DISTRICT COURT
EASTER DISTRICT OF ARKANSAS
NORTHERN DIVISION

CLEO WATKINS, etal. PLAINTIFFS

V. Case No. 37-cv-00272KGB

LAWRENCE COUNTY, ARKANSAS, et al. DEFENDANTS
ORDER

Before the Couris a motion to excludBr. Shawkat Ali filed by plaintiffCleo Watkins
Pyles Family Farms, LLCVictor Hutcherson Alevlla Hutcherson Helen Knight Michael
Watkins; Betty Watkins and George Carnegnd a motion to exclude expert testimony filed by
defendants Lawrence County, Arkansas; John Thomison, in his official capa€ibuaty Judge
of Lawrence County; and William Powell, Donald Richey, Lloyd Clark, Hézdkis, Ernest
Briner, Ronald IngramTracy Moore, Kenney Jones, and Alex Latham, in their official capacities
as members of the Lawrence County Quorum Court (Dkt. Nos. 46,Bxdth sides have filed
responses in opposition to the respective motions (Dkt. Nos. 58, 60). For the followongsreas
the Courtdeniesthe motions (Dkt. Nos. 46, 51).

l. Legal Standard

FederaRule of Evidence 702 provides that:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opiniorotrerwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.
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Fed. R. Evid. 702Rule 702 reflects an attempt to liberalize the rules governing the admissi
of expert testimony. The rule clearly is one of admissibility rather tkelnsaon.” Lauzon v.
Senco Prods., Inc270 F.3d 681, 686 (8@ir. 2001) (internal quotations and citations omitted).

In determining whether expert testimony should be admitted, the district courd@cicst
if the expert’s testimony and methodology are reliable, relevant, and can bel apatienably
to the facts of the casdavid E. Watson, P.C. v. United Staté83 F.3d 1008, 1015 (8th Cir.
2012);Barrett v. Rhodia, In¢.606 F.3d 975, 980 (8th Cir. 2010). Undzaubert v. Merrell
Dow Pharmaceuticals, Inc509 U.S. 579 (1993), the district court must conduct this initial
inquiry as part of its gatekeeping functioatson 668 F.3d at 1015. The Court must be
mindful that“Daubertdoes not require proof with certaintySorenserBy & Through Dunbar
v. Shaklee Corp31 F.3d 638, 650 (8th CiL994). Rater, it requires that expert testimony be
reliableand relevant Id. “The inquiry as to the reliability and relevanof the testimony is a
flexible one designed to ‘make certain that an expert, whether basing testimony upon
professional studies or personal experience, employs in the courtroom the samef level
intellectual rigor that characterizes the practice of gerxn the relevant field.” Marmo v.
Tyson Fresh Meats, Inc457 F.3d 748, 757 (8th Ci2006) (quotingKumho Tire Co. v.
Carmichael,526 U.S. 137, 152 (19909)

The proponent of the expert testimony has the burden of establishing by a preponderance
of the evidencahe admissibility ofthe expers testimony. Id. at 75758. To satisfy the
reliability requirement for admission of expert testimofithe party offering the expert
testimony must show by a preponderance of the evidence that the expert is quatdiedet
the opinion and that the methodology underlying his conclusions is scientifically vBadett,

606 F.3d at 980 (internal quotation marks and citation omitted). To satisfy the relevanc
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requirement for the admission of expert testimdiiye proponent must show that the expert’s
reasoning or methodology was applied properly to the fagssae” Id. (citing Marmo, 457
F.3d at 757).

The Court examines the following four nrerclusive factors when determining the
reliability of an expert’s opinion: (1) “whether it can be (and has beenjite&2¢ “whether the
theory or technique has been subjected to peer review and publication”; (3) “the known @alpotent
rate of error”; and (4) “[the method’s] ‘general acceptancPrésley v. Lakewood Eng’'g & Mfg.
Co, 553 F.3d 638, 643 (8th Cir. 2009) (quotidgubert 509 U.S. at 5984). These factors are
not exhaustive or limiting, antdé Court must use the factors as it deems fit to tailor an examination
of the reliability of expert testimony to the facts of each cébeln addition, the Court can weigh
whether the expertise was developed for litigation or naturally flowed froexihezt’'s research;
whether the proposed expert ruled out other alternative explanations; and whether thedpropos
expert sufficiently connected the proposed testimony with the factseotase. Id. While
weighing these factors, the Court must contirmufihction as a gatekeeper who separates expert
opinion evidence based on good grounds from subjective speculation that masquerades as
scientific knowledge.ld.

The Court recognizes that experts may, at times speculate, “but tod spechlatiohis
fatal to admission.”Grp. Health Plan, Inc. v. Philip Morris USA, InB44 F.3d 753, 760 (8th Cir.
2003) (citations omitted) Thus, speculative expert testimony with no basis in the evidence is
inadmissible.Weisgram v. Marley Cp169 F.3d 514, 5189 (8th Cir. 1999)aff'd, 528 U.S. 440
(2000) (reversing a district court for allowing a witness who was quabféed fire invetsgyator
“to speculate before the jury as to taise of the fire by relying on inferences that have absolutely

no record support”).


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003627598&pubNum=0000506&originatingDoc=I1a9d7f57cde011dcb6a3a099756c05b7&refType=RP&fi=co_pp_sp_506_760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_760
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003627598&pubNum=0000506&originatingDoc=I1a9d7f57cde011dcb6a3a099756c05b7&refType=RP&fi=co_pp_sp_506_760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_760

Likewise, epert opinion is inadmissible if its sole basis is studies that do not provide a
sufficient foundation for th@pinion. SeeGen. Elec. Co. v. Joineg22 U.S. 136, 145 (1997)
When studies form a basis for an expert’s opinion, then, the Court must deterrhare ilstan
adequate basis for the experts’ opinion and whether there is “too great an argdytibatween
the data and the opinion profferedSeeid. at 146

“As a general rule, the factual basis of an expert opinion goes to the credibitiy of t
testimony, not the admissibility, and it is up to the opposing party to examine tred feedis for
the opinion in crosgxaminatior. Bonner v. ISP Techs., In€59 F.3d 924, 929 (8th Ci2001)
(internal citation omitted).“Only if the expert’s opinion is so fundamentally unsupported that it
can offer no assistante the jury must such testimony be excludell’at 92930 (quotingHose
v. Chi. Nw. Transp. Co70 F.3d 968, 974 (8th Cir. 1996)

Il. Defendants’ Motion To Exclude Expert Testimony

Defendants move the Court to exclude expert testimony of Marc Johnson and Jim Grisham
pursuant to Federal Rules of Evidence 702 and 703 (Dkt. No. 51, Befgndants state that this
motion is based upon erroneous factual conclusions adopted for the purpose of Mr. Johnson’s
opinions (d., § 1). Defendants also argue that Mr. Grisham’s opinion and report should be
excluded because he attempts to quantify damages based solely on “flood days” gipenWim
Johnson’s reportid.,  9). Defendantdhave submitted as exhibitor the Court’s consideration
Mr. Johnson’xpertreport a transcript oMr. Johnson’slepositionMr. Grisham’s expert repqrt
a transcript of Mr. Grisham’s depositiaMay 2003 permit letteran affidavit from Brad Smithee,
the District Engineer of District 10, Arkansas Department of Transportgir”) ; the Cache
Riverwatersheebased management plan; precipitation and events exceeding half an inch for Mr.

Johnson’s “flood days”; and an affidavit from Judge Thomison (Dkt. Nos. 51-1, 51-2, 51-3, 51-4,
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515, 516, 517, 518, 519). Plaintiffs argue that M Johnson and Mr. Grisham’s expert opinions
more than meet minimum requirements for expert opinion testimony under FeddézabfR
Eviderce 702 and th®aubertstandard (Dkt. No. 58, at 2)First, the Court will reviewthe
submittedexhibits to determin&ir. Johnson and Mr. Grishamaticipated testimony. Second,
the Court will evaluate the admissibility ttis anticipated testimony under Federal Rule of
Evidence 702.

A. Mr. Johnson’s Opinions And Testimony

Mr. Johnson works as a proéésnalengineer at FTN Engineers in Little Rock, Arkansas
(Dkt. No. 51, T 1). Mr. Johnson’s report is directed toward the structure of thericeneunty
Road 717 Bridge and its ability to allow free flow of water from the strédunf](2). Mr. Johnson’s
repat is datedMay 8, 2019 (Dkt. No51-1). In his report, Mr. Johnson provides his professional
opinion in this matter based on the following four factors: r¢¥Jjew of materials submitted to
him by plaintiffs in this case and other publicyailable inbrmation (2) field reconnaissance of
the area; (3) numerical hydraulic modeling done under his supervision; and (4) hisoedacat
experience as a Civil Engineer specializing in the areas of hydraudcdsyanology within the
field of Civil Engineerimg (Id., at 5).

Mr. Johnson offers six opinions in his report. First, Mr. Johngunesthat he five
culverts together in theew bridge withculverts(“the culvert bridge”)provide less than 40% of
the crosssectional area available for flow than the tilthber bridgecrossing(“the wooden
bridge”) did,allows less than 30% of the water to flow downstream than the wooden dritige
and constricts the flow that can pass downstream in the West Cache River Disgttively
damming water up upstream of the Lawrence County Road 717 cr@skjrag 12). Second, Mr.

Johnson opinethat he damming up of the West Cache River Ditch caused bgutkiert bridge



has caused sedinteto deposit in the upstreamost portion of the West Cache River Ditch,
reducing the size of the channel near its divergence with the East Cache Rivdiithl4).
Third, Mr. Johnsoropinesthat the culvert bridgecrossing of Lawrence County Road 717 acts as
a dam, backing water up upstream of it, causing increased flow to go downstreanaist tbadbe
River Ditch, causing longer duration flooding and higher flood elevations in th€Rgelsé River
Ditch and its tributaries than if theooden bridgevas in placgld., at 23) Specifically, Mr.
Johnsorfinds that 18 of the 27 parcels owned by plaintiffs showhaible 2of his repori(“Table

2") experience longer durations of flooding with the culvert bridgeace at the Lawrence County
Road 717 crossing than if the wooden briages still in placehe also found that 16 of the 27
parcels owned bplaintiffs shown inTable 2experience higher flood elevations as w#dll, at
23-24). Fourth,Mr. Johnson opines thatcreased flood elevations and duration will continue in
the future for the parcels that experience increased flooding shovebli@ 2whenever the flows

in the Cache River upstream of the bifurcation are between 2,000 ancc6tiBO@eet per second
(“cfs”) if the Lawrence County Road 717 crossing of the East Cache River Ditch is ngedhan
back to the same crasectional area and frictional characteristics ofwl®den bridggld., at

24, 29). Fifth, Mr. Johnson opines thatsed on the results of the modeling dusl professional
judgement, hbelievesthat any flows that occurred between 2,000 and 5,500 cfs sine@tiken
bridge was replaced would have caused increased flood elevations and durations on the same
parcels listd inTable 2where increases occ(ld.). And sixth, Mr. Johnson opines thmtsed on
the results of the modeling and professional judgenmeriielieves that the flood patterns have
changed for the same parcels listed in Tablh2re increases occur such thaith the culvert
bridge more water now enteptaintiffs’ properties; except for parcels 4 and 23dhkert bridge

also increases the surfaaea of the flooding on the properties that were flooded that are shown



in Table 2 according to Mr. Johnsofid., at 24, 2930). Mr. Johnson provides further details,
photographs, figures, and tables to support and explain these opinions.

Mr. Johnson’sreport arrives at the followingconclsions: the culvert bridgeat the
Lawrence County Road 717 crossing of the West Cache River is causing inci@easeteations
and duration of flooding oplaintiffs’ parcels listed in Table 2 when compared to wooden
bridge the flood patterns have changed for the same parcels listed in Table 2 whereesncreas
occur such that with the culvert bridgaore water now entegaintiffs’ properties; except for
parcels 4 and 23 thmilvert bridgealso increases the surface area of the flooding on the properties
that were flooded that are shown in Tableh#sincrease in flood elevations, flood duration, and
increased area of flooding Wwitontinue to occur in the future whenever the flows in the Cache
River upstream of the bifurcation are between 2,000 and 5,50nhdfsince008, there were 119
separate periods over a total of 705 days when flows were in this tenge 83).

B. Application of Rule 702 To Mr. Johnson’sOpinions And Testimony

Defendats maintain that Mr. Johnson’s report, opinions, and testimony “should be
disallowed as being irrelevant and immaterial under Rule 702" or “excluded unae7Gibas
they would have qgjudicial effects being presented to a jury. . [with] little probative value.”
(Dkt. No. 52, at 2). Defendants challenge Mr. Johnson’s report as “based at its core” on a
inaccurate illustratiorand mathematical computations arising theref(@kt. No. 51, 1Y 4%b).
Defendants arguéhat theseinaccuracies become obvious when comparing the illustration
Figure 4 in Mr. Johnson’s reperto the ADT’s scale diagram of the former bridge, which was
prepared the month preceding its demolition and the construction of the culvert(bid§€ 3
5; Dkt. No. 511, at 13. Defendants claim these discrepancies prove the fallacy of Mr. Johnson’s

opinion that the current bridge allows only 30% of the flow of the former bridge (Dkt. Not 52, a



2). Defendants also claim that Mr. Johnson’s report has nothing to do with and fails to consider
maintenance issues upon the bridge; siltation in the stezhar its effect on the flow of water;
stream flow of Boharem Ditch or Gum Slough Ditch; precipitation upon subject fieldsarcels

or the flow coming from the east from Crowley’s Ridge through Bohannan Ditch and GughSI

Ditch (Dkt. Nos. 51, 11 67; 52, at 2. Defendants maintain that such failures mean Mr. Johnson
has not adequately accounted for obvious alternative explanations for flooding inith@las

No. 52, at 2).

Plaintiffs counter that Mr. Johnson modeled the relevant watershed using thenpertine
HEC-RAS model for the Cache River watershed, a siftbe-art modeling routinely used by
governmental agencies and relied upon for expert testimony in federal caseNdD58, at 2).
Plaintiffs detailthe precise steps Mr. Johnsoonkdo run the HEGRAS model(ld., at 23). Mr.
Johnson essentially ran the HIRAS model twice—once withfigures fromthewooden bridgen
place and once witfigures fromthe five-culvert bridge in place-and compared the results to
determine whether the culvert bridge impacted plaintiffs’ propdiiiks Nos.51-1, at 2526; 58,
at 3.

Though defendants do not explicitly challenge Mr. Johnson’s use ofREE; the Court
notes that proper HERAS modeling satisfieBaubert Dr. Ali has testified that the HERAS
model is “the most popular” tool for the sort of modeling at issue in this case amorgs o
engineers, includinghe United States Army Corps of Enginedtshe Corp¥ andthe Federal
EmergencyManagemeniAgency (“FEMA”) (Dkt. No. 583, at 5862). Dr. Ali’'s testimony
indicates thaHEC-RAS is “sanctioned byboth the Corps and FEMA and “is considered a
standard model that is acceptable and commonly used by” professionals in the .indugtg

States v. Dico, Inc266 F.3d 864, 870 (8th Cir. 200lRecognizing this reality,umerous federal



courts have admitted expert testimony using HEAS modeling at trial.See, e.gFunderburk
v. S.CElec.& Gas Co, 395 F. Supp. 3d 69913-14(D.S.C. 2019) ([B]ecause HEEGRAS has
been explicitly endorsed and ‘general[ly] accept[ed]’ by governmesnicags and private firms
operating within this specialized field, the court finds that this factor endiwesesliability of [the
expert’'s] methdology, and the court accords this factor great weightldvelski v. Int’'| Paper
Co,, 244 F. Supp. 3d 1275, 1292 (N.D. Fla. 2017)Alost v. U.S.73 Fed. Cl. 480, 495 (Fed. Cl.
2006) (HECRAS modelling refuted claimantyff'd sub nom. Morgan v. U,254 Fed. Apix
823 (Fed. Cir. 2007).

Figure 4 shows drawings of the crassstional view of thevooden bridge and thaulvert
bridgesuperimposed together and drawn to the same scale for comparison (DktzINat 32).
Defendants challenge Mr. Johnson’s use of FiguteudMr. Johnson testified that Figure 4 was
not input into the HEERAS modelbased on plaintiffs’ representatiofi3kt. Nos. 58, at 5;58-2,
at87-88). According to plaintiffs, Mr. Johnson purposefully used a smaller wooden bridge in hi
modeling than the wooden bridge diagrammed in Figure 4 becapsedwetedlywanted to avoid
any appearance of skewing the model results (Dksé. B®, at 5; 5&, at90-91, 114-1% This
smaller wooden bridge was input in an attempt to be consevahiout the estimated flow
capacity of the previous wooden bridge and not overestimate the difference in flose¢he
two bridges according to plaintiff§ld.). Because theecord evidenceefore the Courindicates
thatMr. Johnson did nately onFigure 4 in arriving at his opinions and conclusions, the Court
will not exclude Mr. Johnson’s expert testimony based on Figure 4. This dispute more properly
goes to the credibility of the testimony, notatmissibility

The Court is similarly unmoved by defendants’ argument that the Court shyaligiehis

testimonyclaiming that Mr. Jonson’s opinion is irrelevant, immaterial, and prejudicialits



failure to accounadequatelyfor alternative explanations for flooding in the subject b&Skt.

No. 52, at 2).Defendants essentially dispute the factual batsidr. Johnson’s modelAccording

to plaintiffs, Mr. Johnson purposefully made conservative estimates in his conclusions; did not
attempt to model rainfall that fedn plaintiffs’ properties because the individual rainfall patterns
would have been determined somewhat arbitraiéistified that adding rainfall into the modeling
over plaintiffs’ properties would only have made the flooding effects worse letaifooding
allegedly caused by the culvert bridgeuld be exacerbated by additional rainfall; and testified
that adding the flow coming down the Bohan&ough Ditch and Gum Slough Ditch would have
the same effect (Dkt. Nos. 58, af6582, at 9091, 11415, 14042, 155). Plaintiffs also cite Mr.
Johnson’s reliance on and use of data ftbalUnited States Geological SurvéyUSGS) gage

at Egypt, Akansas(Dkt. No. 58, at 7). Plaintiffs claim thatMr. Johnson’s report, therefqre
accouns for these other sources to an extephewing tanore conservative estimates.

Mr. Johnson’s model definitionally captures some known variables and predittg w
known rate of error, the likely outcome in a given scenabefendants’ alternative causation
theoriesdo not nullify Mr. Johnson’s model or render it immaterial, irrelevant, or prejudisia)
allegedanalytical gap between the dag@on which Mr. Johnson relied when developing his model
andthe opinion he intends to offer is not so wide to rendeopiir@on inadmissibleinder Federal
Rules of Evidence 702 or 703he Court determines on the record before it that sudispute
goes tahe credibility ofMr. Johnson’s anticipate@stimony, not itedmissibility Accordingly,
the Court denies defendants’ motion to exclude expert testimony as it telstesohnsonDkt.

No. 51).

10



C. Mr. Grisham’s Opinions And Testimony

Mr. Grishamowns his own businesBarmFinancialConsultants, LLCthrough which he
offers farmconsultingservices to a number of clieni®kt. No. 513, at 1). Mr. Grisham was
askedto providean expert opinion in this matter on damages plaintiffs suffered, and he provided
a report dated May 13, 201Rl.). Mr. Grisham’s report is based on the relevant crop and farm
records of plaintiffs; his consulting records; Mr. Johnson’s report; his ednaatd training; and
his experience in agriculture, crop pricing, and determining farm rental vValdekansasig.).

Mr. Grisham’s report relies upon Mr. Johnson’s report and his determination as to thefdhes
flooding, assuming the flooding that Mr. Johnson identifiéd;. Grisham opines thatlaintiffs
would have lost a number of acres of crops every tgefiooding (d., at 2). Based on the dates
Mr. Johnson produced in his report, Mr. Grisham finds that Lawrence County’s bridgaubad c
flooding on average 41.9 days per year since 2009 during the planting or growing seasen for r
and soybeandd.). Mr. Grisham opines that the flooding Mr. Johnson identified would have
resulted in substantial crop losses to plaintiffs’ cropladd. (

Mr. Grishamwas askedo determine the fair market rental value for plaintiffs’ properties
andclaims to havenade those determinatioms two ways: (1) by using information unique to
plaintiffs’ properties and (2) by determining a reasonableapex rental value based on
comparable propertiesd(). Mr. Grisham also calculated the annual interest that eachifflain
could have obtained if they had been compensated in the year that flooding oficLyredr.
Grisham calculated both the annual rental value for the properties at issuesdlgadenthl value

while stipulating thait is common practice in thedastry to rent cropland annually or for several

1 Mr. Johnson identifies flooding in Table 3 of his report (“Table 3”), and Mr. Grisham’s
report calls this flooding “flood days” (Dkt. Nos. 51-1, at 31; 51-3; 58-2, at 126-27).

11



years at a timéld.). Though Mr. Grisham states that in 49 years of leasing land he has never
leased a farm by the day, he understands that damages may be awardeedary bgss in cases
like thisone (d.). Based on that understanding, Mr. Grisham provided a daily rental imatue
opines that an annual rental value is the more appropriate damages calculatiorricgnside
standard practice and the nature of farn{idg.

Mr. Grisham provide thefollowing opinions: (1) Cleo Watkins, owner of FSA farm
number 8198lost daily rentaincomein the amount of $39,44@d0 andannualrental income in
the amount of $264,4630, (2) the H.T. Nutt Trust owner of FSA farm numbe§711, lost daly
rental income in the amount 03%,849.0(Gandannual rental income in the amount of $264,864
(3) David and Kim Watkinsownersof FSA farm numbe#661, lost daily rental income in the
amount of $4,201.00and annual rental income in the amount bd&012.0C (4) Pyles Family
Farm LLC,owners of FSA farm numbd68Q lost daily rental income in the amount 88$898.00
and annual rental income in the amount 523 047.0015) Knight RevaableTrust* owner of
FSA farm number 74, lost daily rental income in the amount%i#8,973.00and annual rental
income in the amount of1%6,820.00 (6) Victor Hutcheson, owner of FSA farm numig&93,
lost daily rental income in the amount &($656.00and annual re@l income in the amount of

$150,768.00; and (7) Betty Watkins, owner of FSA farm numBe8 lost daily rental income in

2 Brenda Watkins owns the H.T. Nutt Trust (Dkt. No-J At 1). However, neither Brenda
Watkins nor the H.T. Nutt Trust appear to be named plaintiffs in plaintiffs’ secoeddzaud
complaint, although Michael Watkins and Betty Watkins are named plaintiffs okl 7).

3 Neither David nor Kim Watkins appear to be named plaintiffs in plaintiffs’ second
amended complaint, although Michael Watkins and Betty Watkins are namedfpléidkt. No.

17).

4 Helen Knight appears to own the Knight Revocable Trust (Dkt. No. 51-1).aH2ten

Knight is a named plaintiff in plaintiffs’ second amended complaint (Dkt. No. 17).

12



the amount of 47,005.00and annual rental income in the amount of $323,143M0at 57).°
Mr. Grisham opines thagach paintiff's interest earned on the flooding days should be paid at a
rate of 1.25%(ld.). These numbers represent the amount of damages Mr. Grisham reasonably
believes plaintiffs are entitled to from Lawrence County for the floodaged by the county’s
bridge across the West Cache River Slo(ldh at 7). Mr. Grisham opines thatMr. Johnson
identifies additional flooding days for 20lten he would simply apply the same methodology to
reflect any new flooding days and calculate further damadgs (
D. Application of Rule 702 ToMr. Grisham’s Opinions And Testimony

Defendants challeng®r. Grisham’s expert testimony as “irrelevant and immaterial”
pursuant to Rule 70Ddecause his proposed testimony is not based on sufficient facts andata
his projections of damages are not the product of reliable princgdl®f methods”(Dkt. No.
52, at 3). As the Court understands Mr. Grisham’s calculations, Mr. Grisham did net eswe
plaintiffs’ tax returns and did not talk to any plaintiff about whether that plaaattiially lost a
crop during any relevant ye@dkt. No. 514, at 6). In fact, paintiffs were not able to identify for
Mr. Grisham how many bushels per acre grown of any crop during anythearice per bushel
sold, or the dates any bushels were std)( Based on Mr. Grisham’s testimony, at least one
plaintiff said hesuffered denages in “that the water backed up on him” and that he could not “plant

his crop or harvest his crops over certain years in certain phases of hidarog’3).

® In ruling on the admissibility of Mr. Grisham’s anticipated expert testimony, thet Co
makes two observations. First, the Court does not intend to permit any expert to opine about
damages for an individual or entity who is not a hamed plaintiff inaittisn at the time of trial.
Second, the Court will address separately with the parties issues relatedppribgriate statute
of limitations applicable to each claim and then will assess the appropriate staeriod, for
which damages may be soaglmiting any anticipated testimony accordingiyd if appropriate.
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To approximate the amount of damages, as the Court understands theMecGrisham
reviewed twagyovernmenforms for each plaintiffsactual overalfarm; determined based on those
forms how manyotal acres were planted in which cropar year derived a mathematical yield
per yearbased on an average yield of four Lawrence County féltnsat 7) not tied to any
plaintiffs’ actual yield as no plaintiff claimed to have maintained yield informdtiothe relevant
time (Id., at 6); determined the pe which Mr. Grishamalso derived from the four Lawrence
County farms Id., at 12) and then calculated damages from this information, taking the total
percent split between the owner and farmer, dividing by the number of acresyidimdydiy 365
for a daily value(ld., at 12). The four Lawrence County farms from which Mr. Grisham derived
yield were planted at optimum times each year; three are located on high groundendea
County while one is in the Cache River flood plain; and all four farmsragated(ld., at 7).

The “primary problem” defendants identify is that Mr. Grisham’s formuldudes Mr.
Johnson’s “flood days” as a multiplieid(). Defendants assert that Mr. Grisham, in relying on
Mr. Johnson’s “flood days,” does not consider precipitation, channelization up north, blockage
down south, or irstream siltation and that he failed to talk to any plaintiff about whether they
incurred any specific loss for any specific parcel or farm for any giean (Pkt. No. 52, at 3).
Defendants @yue these alleged shortcomings result in “misleading” calculations with no true
relationship to the damages isste)(

Further, acording to defendants, these “flood dagss largely constituted by dag§the
year which are inconsistent with days Mr. Grisham states are impontgafding, growing, and
harvesting rice and soybeans in the subject b&kn Specifically, defendants argue that “flood
days” between December and February are “simpljeiraat” since Mr. Grishamdentified a

planting, growing, and harvesting season stretching from April through NovébBiieNos. 51-
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3, at 2; 52, at 3). Mr. Grisham identifies the best planting season for rice to réeshighest
yield and best gradesaApril 10 to May 20; growing season as April 10 to September 1; and
harvesting as occurring from August 15 to October 10 (Dkt. N@,%312). Mr. Grisham identifies
the best planting season for soy beans as April 20 to June 15; growing seasonZésté@dtober

14; and harvesting as occurring from August 20 to Novembeld)0 However, Mr. Grisham
concedes that these dates did not factor into his damages edoiagitzintiffs (Dkt. No. 514, at

7). His average yield and prickerived from foulLawrence County farms reflefigures basedn
optimum times.

Defendants challenge Mr. Grisham’s utilization of FSA farm numbera bssis of
calculation (Dkt. No. 511 11). Defendants maintain that parcels from all over the subject area
are includd in any given FSA farm number, so according to defendants there is no way to tell
what portion of yield is related to any given parcel and to know whether the FSA farbemum
bears a relation to Mr. Johnson’s affected pardéls (

Defendants also moue exclude Mr. Grisham’s calculations as novel and not subject to
peer review Id., T 12. Along with failing to consider planting dates, defendants claim his
calculations do not consider yields, precipitation, seed costs, labor costzefedtild hdyicide
costs, irrigation costs, fuel costs, and other essential elements to profit sufidr lasparticular
farm (d.).

For these reasons, defendants state that Mr. Grisham’s report should be exsluded a
irrelevart and immaterialunder Rule 702and excluded due to its marginal relevance being
outweighedoy theprejudicial effecit would have on a jury under Rule 703.

Defendants argue that Mr. Grisham’s expert opinion should be excluded becalséoit fai

account for whether any plaintiff incurredy specific loss for any specific parcel or farm for any
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given year, whilglaintiffs maintain that such level of detail is unnecessary to me@&aubert
admissibility standard for Mr. Grisham’s testimorAt this point, and on the record before litg t
Court observes that “[t]he principle that damages must be shown to a reasorialyigycaihich
is borrowed from the law of contract remedies, is not incompatible with the rule prentiff
need not prove the precise amount of damages; both principles require that the quantum of
damages be shown to a reasonable approximatidrk’ Game & Fish Com’n v. United States
736 F.3d 1364, 1379 (Fed. Cir. 201@jtations omitted) In making its determination on the
admissibility of Mr. Grisham’s anticipated testimony, the Court assumes withodlirdg that
eachplaintiff is able to show damages to a reasonable degree of certaiméyrecord before the
Court on this poinis limited, Mr. Grisham testified that he talked to only one plaintiff wtzonoed
to have suffered damages. Mr. Grisham purports to calculate damages for more than dne name
plaintiff. As a result, the Court will not make a determination on this thresholdasshis time
on the limited record before it. The Court reservdstarmination on whether there is sufficient
proof that each plaintiff in fact suffered damages at all until #iteCourthears additional proof.

Assumingwithout decidingthat eachplaintiff is able to show damagde a reasonable
degree of certainty, the Counill not exclude Mr. Grisham’s anticipated testimony as to a
reasonable approximation of the quantum of damages. As explained above, theilCadmit
Mr. Johnson’s repodnd anticipated testimony, subjég cross examination by defendants on its
alleged shortcomings angurported failure to account for alternativeausation theories.
Consequently, the Coutill not excludeMr. Grisham’santicipated testimony based onrgiance
on Mr. Johnson’s report.

Additionally, upon consulting Table 3, the Court notes what appear to be flood days within

the relevant planting, growing, and harvesting seasons identified by Mha@rs report (Dkt.
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Nos. 511, at 31; 513, at 2). Defendants are corredtadtsomeof the flood days fall outside of the
seasons identified by Mr. Grisham, but that fames not render his report “simply irrelevaras’
defendants suggegarticularly givenMr. Grisham’sopinion thatindustry practicalictatesthat
cropland is typically rented annuaknd the record evidendedicatingthat plaintiffs here rent
their properties out on a yearly basis (Dkt. Nos. 51-3, at 2; 52, at 3; 58-5, at 21; 58-6, jat 9-150

Further,Mr. Grisham has provided the Court with a daily rental valueeéxh relevant
property (Dkt. No. 543, at 57). As plaintiffs note, “[i]f the Court were torder Mr. Grisham to
limit his opinion to only the planting, growing, and harvesting seasorikat.has largely already
been done by Mr. Grisham becauseoéithe pertinent information and methodology is already
contained within his report. The total number of days (i.e., the acceptable window obdays f
computing flooding damages) is simply a variable.” (Dkt. No. 58, at1)0 If the Court
considered appropriate damages only for “flood days” within the planting, growing, anstimayve
seasonsa fact findercould consult Table 3 and multiply Mr. Grisham’s daily rental value by the
number of “flood days” falling within these seasons during¢hevant period.

Assuming without deciding that each plaintiff is able to show damages to a fglasona
degree of certaintyr. Grisham’sexpert opinion is not “so fundamentally unsupported that it can
offer no assistance to the juihgso it is admissild. United States v. Fingt630 F.3d 1057, 1062
(8th Cir. 2011) (quotingynited States v. RodrigueaB81 F.3d 775, 795 (8th Cir. 20099f course,
defendants mayigorously crosson all of thealleged deficienes identifiedin Mr. Grisham’s

opinion. The Court concludes on the record before it that, assuming without deciding that each

® For the purposes of this Order, the Court need—aod does netdecide whether
damages should be calculated via an annual rental value or daily rental Vari€ourt will
resene such a determination for after the Court receives briefing on the issuepayte$and
additional evidence.
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plaintiff is able to show damages to a reasonable degree of ce&inGrisham’s expert opinion
about those damagshkould be tested by the adversary procads eempeting expert testimony
and crossexamination, rather than excluded by the court at the oulsbhson v. Mead Johnson
& Co., LLC 754 F.3d 557, 562 (8th Cir. 2014ccordingly, the Court denies defendants’ motion
to exclude expetestimony as it relates to Mr. Grisham (Dkt. No. 51).

1. Plaintiffs’ Motion To Exclude Dr. Ali

Plaintiffs have moved to exclude Dr. Ali's report, opinions, and expected testi(Dkt.
No. 46, 1 1). Plaintiffs argue that Dr. Ali’s report, opinions, and accompantignéey do not
meet the requirements of Federal Rule of Evidence 70Danbert (Id., I 3). Plaintiffs have
submitted as exhitsfor the Court’s consideration Dr. Ali's expert rep@transcript of Dr. Ali's
deposition;a 2001 Redacted Memoranddrom the Corpg“the Corpsmemd); and plaintiffs’
expert rebuttal report of Marc Johnson (Dkt. Nos14862, 463, 464). Defendants argue that
Dr. Ali has prepared his report based upon sound scientific principlebatitdvill be helpful for
a jury to hear his opiniong the Court allows Mr. Johnson'’s testimony (Dkt. No. 61,-8).1First,
the Court will reviewthe submitteexhibits to determinBr. Ali's anticipated testimony. Second,
the Court will evaluate the admissibility Dr. Ali’'s anticipated testimony under Federal Rule of
Evidence 702.

A. Dr. Ali’'s Opinions And Testimony

Dr. Ali works as a professional engineer for ETC Engineers and Architects;ETC"),
holds a Ph.D. in Hydraulics, was questioned about his opinions in a lengthy depositiors and ha
testified that he would rely on all of his opinions stated in his report andlgDtkia Nos. 461,
at 3; 61, at 2) Plaintiffs state that Dr. Ali offers twtypes of opinions: an opinion which attempts

to compare the potential flow capacity of the county’s current bridge metivboden bridgéhat
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defendants replaced around 2000 and an opinion concerning potential causes of flooding to
plaintiffs’ propertes (Dkt. No. 47, at-33). According to defendants, Dr. Ali has prepared his
report and is prepared to testify essentially about six different itemsag(itultural practice in
the 700 squarenile watershed is the major source ofsineam siltation; ) the geometrical
configuration at the bifurcation (plus or minus @greeyincreased the sedimentation potential
at that spot(3) thefarmers have built levies along the east side of the East Cache River Ditch; this
causes increased flood elevations and caussisaam sedimentatio(d) theCorps memequated
the flow in the current bridge as similar to the formvenden bridge(5) dredgingupstream in the
Cache River causes siltation, resulting in sedimentation at the bifurcationansticdamand (6)
leviesand culverts which have been built by farmers on the east side of the East CackmR/er
flow (Dkt. No. 61, at 2).

Dr. Ali's report is dated June 18, 2019 (Dkt. No-#6at 1). In his report, Dr. Ali provides
his “professional opinionn the effect of CR 717 Culverts on the flooding of [plaintiffs’] properties
located near the East Cache River Ditch” based on the following five factorsevigyv of Cache
River flow regime, watershed, land use, and sediment morphology; (2) fielthae@ssance of the
area; (3) review of Mr. Johnson’s expert report; (4) observation of the Raatreflooding of
February 20, 2019; and (5) doctoral level education, professional training, and overs36fyear
experience in the field of hydrology, hydraulics, and floodplain research and meerdadel.).
Dr. Ali’s report diverges from Mr. Johnson’s report in its estimation of the flqvadty of the
wooden bridgeand the new fiveulverts on CR 7171d., at 23). Mr. Johnson’s report showed

the peak discharge through the wooden britigbe approximately 930 cfs and the discharge

19



through the culvert bridg® be only about 130 cf$d(, at 2). Using Manning’s equatiomith
the hydraulic parameters Mr. Johnson used for the culvert system, Dr.eftii$ estimates peak
discharge through the culvert bridigebe 954.78 cfs (Dkt. No. 45, at 3). Dr. Ali cites th€orps
memowhich estimated a flow of 779 cfs at bafuill with the wooden bridgeand identified the
need of a fifth culvert with an eigifibot diameter tonatchclosely the flow capacity of theooden
bridgeat bankfull (Id.). Since the culverts used in thdvertbridge are nine feet in diameter, Dr.
Ali’'s estimate is a little larger than the Corps’ estim&de.( Dr. Ali states that this estimated flow
capacity is further verified by the recent flood of February 2019, during whathdgscharge at
the USGS gagat Arkansas Highway 91 was recorded as 7,380 cfs on February 20,1@019 (
Dr. Ali includes photos taken February 20, 2019, with his report and claims thatidestefrom
these photos that the flow through the culvert bridgeniform without any damming effect or
increased flood elevation upstream of the culvéds &t 3, 13-14).

Dr. Ali concludes, therefore, that “the new bridge with [free]verts reinstated the flow
capacity of thavooden bridget bankfull and complied with CORPS permit requirements!’,(
at 3). Dr. Ali's report also proffers four other possible causes of prolonged floodingnevihsed
inundation depth of plaintiffs’ properties, including: (yiaultural practices in the Cache River
watershed and dredging operation in the upper Cache River causing excdssive silthe flow
of Eastand West Cache River Ditchesd resuling in instream sedimentation around the
bifurcation and the downstream of both branctigsthe geometry oplus or minus90 degee

bifurcation of West Cache River most liketgntributingto the sediment depositicat and near

’ Manning’s equation i$an empirical equation that applies to uniform flow in open

channels and is a function of the channel velocity, flawed,] and channel slope.See
http://www.fsl.orst.edu/geowater/FX3/help/8_Hydraulic_Reference/MansinEquation.htm.
The equation is expressas: Q = ([1.49/n] * A * RR®* S12) where Q = flow rate; A = flow area;
R = hydraulic radius; and S = ah#el slope.See id.
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the confluence of the bifurcatip(8) manmade intervention of natural flow by building weir across
the streamand (4) liilding levee and culverts to control natural flow through tributary streams
(1d.).
B. Application of Rule 702 ToDr. Ali’'s Opinions And Testimony

Plaintiffs challengeDr. Ali’'s opinion calculating the potential flow capacity of the five
openings in the culvert bridge as “completely unreliable” due to its reliancacdnsz of the
“cursory” Corps memand contend that tHéorps memis conclusions are not comparable to the
results Dr. Ali calculated using Manning’'s equation (Dkt. No. 47, at 4). Plaitifér seven
critiqgues regarding Dr. Ali's reliance on tl@rps memo (1) theCorps memais unreliable,
untested, and internally inconsistent; (2) Dr. Ali does not know what math the anonymioggeng
authoring the Corps memuosed to reach the 779 cfs number; (3) Dr. Ali has never used
Flowmaster, the program the anonymous engineer relied upon to reach the 779 cfs djidber; (
Ali does not know how Flowmaster is calibrated or if the anonymous engirogeariyrcalibrated
the program; (5) Dr. Ali offers no explanation on why a result calculated using Ma&aequation
could be reliably compared to a result calculated using the Flowmaster pr@@ydmn; Ali has
assumed without explanation that plainfiftse not harmed by the culvert bridge if the culvert
bridge allows equivalent or greater flow than the wooden bridge; and (7)ibxag\hot offered a
single opinion regarding the impact of the culvert bridge on plaintiffs’ ptieggiDkt. Nos. 462,
at 180, 18385, 19799, 20506; 47, at ). Further, plaintiffschallengeDr. Ali’'s opinion

concerning potential caes of flooding to plaintiffs’ properties as “secondary opinions” and

8 Plaintiffs’ briefing states that “Dr. Ali has assumed without explanation that iftkiere
bridge allows equivalent or greater flow than the wooden bridge, then the Defendgants a
harmed by the culvert bridge” (Dkt. No. 47, at @he Court understands plaintiffs to assert that
Dr. Ali assumes thatlaintiffs are not harmed by the culvert bridge, not defendants.
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“untested theories about other potential flooding causes” which fdildbbertstandard and Rule
702 (Dkt. No. 47, at 4, 213). Plaintiffs characterize these conclusions as wholly unsupported by
any scientific evidence or dathl( at 12). Plaintiffs have also submitted a rebuttal report of Dr.
Ali’'s expert report authored by Mr. Johnson (Dkt. No.46-

Defendants maintain that Dr. Ali’s reliance on @&ps memas acceptable as the Corps
had been summoned to the project and performed scientific analysis before pgthticurent
bridge after Lawrence County installed a fifth culvert in 2003 (Dkt. No. 61, aD8fjendants
arguethat the Corps memo is selfithenticating given that the Corps is the government agency
which permits bridges in the first placel.j. Dr. Ali's premise for the reliability of the Corps
memo “is essentially that if the permitting agency determines that the bridgd passter, the
why would Dr. Ali or any other engineer question that finding, cestaaftier all these years?”
(Id.). Defendantextend this logi@andargue that Dr. Ali need not explain the Flowmaster method
used by the Corps in arriving at tk®orps’ conclusion nomunderstand the specific hydrology
modeling used by Mr. Johnson in his expert opinion repant (Defendants also argue that Dr.
Ali's education30 years of engineerirexperience, and training provide the basis foopisions
that dredging operations upriver in the Cache Basin lead to excessive siltatiomaatice 90
degree geometry of the bifurcation of the West Cache River most likelybrdas to sediment
deposition [d., at 35). Defendants claim that this education, experience, and tganeiput
plaintiffs’ assertions that Dr. Ali’s opinions are wholly unsupported by amsfic evidence or
data (Dkt. Nos. 47, at 12; 61, at 4).

Despite plaintiffs’ contentions, the Court fingeppropriate excluding Dr. Ali's expert
opinion and testimony. The shortcomirgaintiffs allege inDr. Ali’'s opinion are fair game for

crossexaminationat trial and assessment by the jury, but the Court considers it reaséoable
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purposes of thienientDaubertstandardhat Dr. Ali would rely on the Corps memo in arriving at
the conclusions of his expert report. As defendants note, the Corps memo served asftire basis
the Lawrence County bridge being certified for its permit in 20D8e Corps’use of the Corps
memo in permitting the bridge speaks to its reliabiliBecause the Corps is the federal agency
responsible for permitting the-msue bridge, the Court findsiconvincing plaintiffs’ argument
thatDr. Ali's reliance orthe Corps memeven without knowing the identity of the Corps memo’s
author or the underlying data that informed its results dooms his expert opinionhatoget

The Court also finds unconvincing plaintiffs’ critique that Dr. Ali “does not know where
[their] properties are located.” (Dkt. No. 47, at 12). Dr. Ali testified that he knowsewher
properties are based on Figure 1 from Mr. Johnson’s report, which features a aséudaprDkt.
Nos. 461, at 5;46-2, at101, 119-20; 51, at 6). Since the Court has notlexiedMr. Johnson’s
reportunder theDaubertstandarcdandhas not excluded Mr. Grisham’s anticipated testimony given
its reliance orMr. Johnson’geport, the Couralsoconsiderseasonabl®r. Ali's reliance onMr.
Johnson’seport includingFigure 1

Additionally, the Court considers Dr. Ali’s education, experience, training, anklwitr
respect to this casufficient toinclude Dr. Ali's theorizing about possible causes of prolonged
flooding over plaintiffs’ objectiongDkt. Nos. 46, at11-13; 461, at 3). Dr. Ali acknowledged in
his deposition that these possible causes were hypotheses or theories, ani$ phantdross
examine them as such at tridlowever, the Court sees no need to exclude this expert opinion at
this stage of the litigatioon the record before the Court.

Accordingly, the Courtlenies plaintiffsmotion to exclud®r. Ali (Dkt. No. 46).
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V. Conclusion
For the above reasons, the Court denies defendants’ motion to exclude expert testimony
from Mr. Johnson and MiGrisham(Dkt. No. 51). The Court also denies plaintiffs’ motion to
excludethe expert testimony @r. Ali (Dkt. No. 46).
It is so ordered, this the 19tay ofMay, 2020.
Kt 4. Pdur—

Kfistine G. Baker
United States District Court Judge
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