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IN THE UNITED STATES DISTRICT COURT
EASTER DISTRICT OF ARKANSAS
NORTHERN DIVISION

CLEO WATKINS, etal. PLAINTIFFS

V. Case No. 3:17-cv-00272-KGB

LAWRENCE COUNTY, ARKANSAS, etal. DEFENDANTS
ORDER

Before the Court are three motions filedggintiffs Cleo Watkins, Pyles Family Farms
LLC, Victor Hutcherson, Alevllddutcherson, Helen Knight, Micha@latkins, Betty Watkins, and
George Carney: a motion to strike and exclinde trial testimony of Brad Smithee and certain
untimely exhibits; a second motion to exclude fitoiad certain untimely ¥hibits; and an omnibus
motionin limine (Dkt. Nos. 67, 74, 77). DefendantsWr@nce County, Arkansas; John Thomison,
in his official capacity as Countludge of Lawrence County; awdlliam Powell, Donald Richey,
Lloyd Clark, Heath Davis, Ernest Briner, Ronéthdjram, Tracy MooreiKenney Jones, and Alex
Latham, in their official capaiteés as members of the LawoenCounty Quorum Court responded
in opposition to these motions (Dkt. Nos. 70, 82, &y plaintiffs filed replies to two of those
responses (Dkt. Nos. 80, 87). Also lrefthe Court is defendants’ motionlimine (Dkt. No. 72).
Plaintiffs responded in opposition to this moti@kt. No. 86). For the following reasons, the
Court grants in part and denies irrtghese motions (Dkt. Nos. 67, 72, 74, 77).

l. Plaintiffs’ Motions

Plaintiffs have filedthree separate motions to strige exclude various testimony and
exhibits from trial (DktNos. 67, 74, 77). Plairts list all of the witnases, anticipated testimony,
and documents they seek to exclude from trial in their omnibus matlonine (Dkt. No. 77, |

2). The list of witnesses, anpated testimony, and documentslides: Dr. Shawkat Ali (Dkt.
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No. 46, 47); Brad Smithee and the associatedaffi of Mr. Smithee (Dkt. Nos. 55-6, 67, 68);
affidavit of Mr. Thomison and February 20Rudimentary Survey by Lawrence County and
unidentified individuals (Dkt. Nos. 55-12, 658); chart titled “RAINFALL EVENTS OVER .5”
RELEVANT TO FLOOD DATES 2/13/2008 — 8/29/201@Dkt. Nos. 55-13, 67, 68); chart titled
“RAINFALL TOTALS NEAR EGYPT, AR FROM 2008 TO 2018” (Dkt. Nos. 55-14, 67, 68);
image titled “USGS O707738Cache River at Egypt, AR” (Dkt. Nos. 55-15, 67, 68); 19
photographs allegedly taken by Mr. Thomison ibrieary 2019 (Dkt. Nos. 74; 74-1, at 2-20; 75);
2016 Sullivan and Associates Engineering Repdkt.(BNos. 74; 74-1, at 21-35; 75); 2018 Sullivan
and Associates Engineering Report (Dkt. Nos.7241, at 36-42; 75);ndated newspaper article
(Dkt. Nos. 74; 74-1, at 43-5; 75); chartdil “RAINFALL EVENTS OVER .5” RELEVANT TO
FLOOD DATES 2/13/2008 — 8/29/2018” (Dkt. Nog4; 74-1, at 48-58; 75); chart titled
“RAINFALL TOTALS NEAR EGYPT, AR FROM2008 TO 2018” (Dkt. Nos. 74; 74-1, at 59-
67; 75) and attendant graphs; and, with ¢ixeeption of Mr. Thomison and Mr. Latham, all
witnesses vaguely identified by Lawrence Cgumh defendants’ response to plaintiffs’
Interrogatory No. 1 (Dkt. No. 67-2, at 1-4yhe Court will consider each motion in turn.

A. Motion To Strike And Exclude From Trial Testimony Of Brad
Smithee and Certain Untimely Exhibits

Plaintiffs ask this Court to strike from thecord Mr. Smithee’s &tlavit and exclude from
trial Mr. Smithee’s opinions and testimony concerriimgbridge drawing attached to the affidavit
(Dkt. No. 68, at 1-2). Plaint$ argue that Mr. Smithee’s proposed testimony is not admissible
under the pertinent Federal Rules of Evidennd siolates several Federal Rules of Civil
Procedurel@l., at 2). Plaintiffs assetttat defendants are impropeditempting to use Mr. Smithee
as an expert witnestd(, at 3-7). Additionally, plaintiffs argue that Mr. Smithee was not timely

identified as a potential witness to proviaeneaningful oppaunity to depose himld., at 7-8).



Finally, plaintiffs maintain that defendants newisclosed a number of exhibits—specifically,
exhibits 6, 12, 13, 14, and 15 to dedants’ statement dbcts in supporbf their motion for
summary judgment—to pldiffs during discovery that they nowish to use in support of their
motion for summary judgment angtesumably, at trial (Dkt. No$5-6; 55-12; 5513; 55-14; 55-
15; 68, at 8-9).

In response, among other matters, defendagtedhat they are not attempting to use Mr.
Smithee as an expert witness and that hidafft and testimony are admissible under the Federal
Rules of Evidence (Dkt. No. 71, at3). Defendants nratain that they coectly and timely
identified Mr. Smithee and K.L. Smith—thedinidual who made the bridge drawing—in their
amended answers and responsagdoiest for production of docunteriendered to plaintiffs on
June 7, 20191d.). Defendants also argtieat the remaining challenged exhibits are admissible
under various Federal Rules of Evidenick, @t 3-5).

In reply, plaintiffs argue that defendanisterrogatory responses were untimely as they
came almost a year after plaifdisent interrogatories andgueests for production to defendants
on July 13, 2018 (Dkt. No. 80, at 1-2). Plaintiffsabrgue that defendartave not procured any
testimony from K.L. Smith and thataintiffs could not have deped K.L. Smith since they were
never provided his or her fulame or contact informationd(, at 4). Plaintiffs maintain that
defendants failed to authenticate thridge drawing prior to thedDrt's consideration as required
by the Federal Rules of Evidendd.( at 5). Additionally, plaintiffgeassert that defendants have
a duty to provide them with materials defendamitsh to use at trial durg discovery, not after
(Id., at 5-6).

As an initial matter, the Court does not coesidefendants’ interrogary responses to be

untimely. The discovery deadline was moved sduames in thismatter in response to motions



from the parties (Dkt. Nos. 20; 222; 26; 27; 28; 3134, 35; 41; 43). Thdiscovery deadline was
eventually extended to July 22, 2019, and defendants provided interrogapmgses prior to this
deadline. Plaintiffs filed no motion to comparlier responses. Accandly, the Court denies
plaintiffs’ motion on the grounds that defendaptevided untimely responses. The Court will
consider the other grounds ased in plaintiffs’ motion.
1. Mr. Smithee’s Affidavit And Testimony

Mr. Smithee was not disclosed an expert witness pritw the Court’'sJune 19, 2019,
deadline for disclosing expestitnesses, but plaintiffs argue thdt. Smithee clearly offers expert
opinion testimony about the bridge drawing based on “scientifibnieal, or other specialized
knowledge” (Dkt. Nos. 67, 1 7-9; 68, at 3). Defengdamaintain that Mr. Smithee is not an expert
witness and deny that he lacks lifications as a lay witness testify about the bridge drawing
(Dkt. No. 70, 1 3). Defendants state that MmitBee’s affidavit simply contains facts gleaned
from the Arkansas Department of TransportatiohRDOT”) bridge file fa the at-issue bridge
(Dkt. No. 71, at 3). Defendants argue that ¢hescords are admissible in a number of ways,
including Federal Rule oEvidence 803(6) and 803(8)d(). Defendants also argue that Mr.
Smithee, as an ARDOT employee and custodianesigtinecords, can demonstrate that the records
including the drawing of the bridge are keptthe course of ARDOT’s regularly conducted
business for the State of Arkansas and arepaisperly admissible as public records (Dkt. Nos.
55-6, 11; 71, at 3).

The Court denies, in part, and grants, in,ga#intiffs’ motion to stike Mr. Smithee, his
affidavit, and his testimony (Dkt. No. 67). M&mithee was disclosed as a witness during
discovery, before the discovery deadline, andngifés were informed that he was an ARDOT

employee. There is no recordigance before the Court that pltffs ever requested to depose



Mr. Smithee. The Court will not ske him as a witness in this matter. For these same reasons, to
the extent plaintiffs seek to excle K.L. Smith as a witness inighmatter, the Court denies such
a request. Mr. Smith was discldsas a witness duringdjscovery, before the discovery deadline,
and plaintiffs were informed that he was anXRT employee. There is no record evidence before
the Court that plaintiffs ever requested to deplls. Smith. The Court will not strike him as a
witness in this matter.

Based on the record before teurt, the matters addressedMn Smithee’s affidavit fall
within the general description of Mr. Smithee’s knowledge as a witrigissot clear to the Court
that any portion of Mr. Smithee’s affidavit requirasto testify as an expewitness. The Court
will not strike Mr. Smithee’s affidavit in this matter.

To the extent defendants intend to rely uptm Smithee as an expert witness from whom
defendants intend to seek expert testimony,Gbart agrees that Mr. Smithee was not timely
disclosed as an expert witness, and the Cwillitnot permit him to offer expert testimony.
Plaintiffs may make contemporames objections at trial, to thextent plaintiffs contend Mr.
Smithee attempts to offer expert testimomy ¢he Court will rule on those objections.

2. Additional ChallengedDocuments

Plaintiffs also ask the Court to strike frahe record, refuse to consider in its summary
judgment review, and exclude framal exhibits 12, 13, 14, and 16 defendants’ statement of
facts in support of their matn for summary judgment on theoginds that these documents were
not provided to plaintiffs in discovery (Dkt. N055-12; 55-13; 55-14; 55-15; 67, {1 10-11). Citing
Federal Rules of Civil Procedure 16, 26(a), 26(l, 37(c)(1), plaintiffs maintain they have met
their burden to exclude these extsbsince they were not given piaintiffs in discovery (Dkt.

Nos. 68, at 8; 80, at 5-6). Though defendants dearest plaintiffs’ clan that these documents



were not provided in discoverggefendants state th#tese documentsaradmissible under the
Federal Rules of Evidence (Dkt. No. 71, at 3-4).

Exhibit 12 contains an affidavit from separate defendant Mr. Thomison and a photograph
featuring Mr. Thomison that purgsrto show three inches ostedifference between the surface
elevation of the West CachevRr Slough from the upstream sidersus the downstream side
(Dkt. Nos. 55-12; 71, at 3). Defdants argue that exhibit 12admissible because Mr. Thomison
is a named defendant who was deposed and istaddopic of the photograph (Dkt. No. 71, at 3).
Defendants maintain that Exhibit 12 does “mointain any new facts which could possibly
prejudice the Plaintiffs.” (Dkt. No. 71, at 3). The affidavit ptdfs seek to strike was submitted
by John Thomison, a named defendant who was deplukid Rlaintiffs do not appear to claim
prejudice or surprise with resgt to the informatin presented, only perhaps as to the photograph
itself. The Court denies plainfsf motion to strike the affidaviof Mr. Thomison. To the extent
plaintiffs seek to strike thphotograph attached to Mr. Thomissraffidavit, the Court denies
without prejudice plaintiffs’ motiono strike but states that, mling on the pending motions for
summary judgment, the Court didtnmonsider the photogph. At the trial otthis mater, the
Court will permit all parties ono parties to introduce demonsiva exhibits not disclosed during
discovery. The rules will apply equally to all parties. The Codlpasrmit counsel to confer and,
if necessary, for plaintiffs to new their motion to strike this praggraph prior to trial. The Court
will make a ruling on the use of demdnagive exhibits prior to trial.

Exhibit 13 contains a chart titl€tRAINFALL EVENTS OVER .5 RELEVANT TO
FLOOD DATES 2/13/1008 — 8/29/2018” purporting to shalevant flood dates and rain events
during that time period (Dkt. N0 55-13; 71, at 4). Exhibit 14wctains a chart titled “RAINFAL

TOTALS NEAR EGYPT, AR FROM 2008 TO 2018urporting to show rafall totals near



Egypt, Arkansas, during that time period (Dkt. N&-14; 71, at 4). Exhibit 15 contains an image
titled “USGUS 07077380 Cache River at Egypt, "Adppearing to be from the United States
Geological Service’s (“USGS”) website and parting to show a USGS gage reading for the
USGS gage in Egypt, Arkans@3kt. Nos. 55-15; 71, at 4). Bendants characterize exhibits 13,
14, and 15 as “readily findable pubinformation” and argue th#tte Federal Rules of Evidence
are not designed to exclude such evidehtg.

Again, plaintiffs do noappear to claim prejudiae surprise with respect to the information
presented by Exhibit 13, 14, and 15, only pertep$o the documentsia formats themselves.
The Court denies without prejudice plaintiffs’ motion to strike Exhibit 13, 14, and 15 but states
that, in ruling on the pending mons for summary judgment, tl@ourt did not consider Exhibit
13, 14, and 15. At the trial of this matter, the Caulitpermit all parties or no parties to introduce
demonstrative exhibits not disclasduring discovery. The rules wapply equally to all parties.
The Court will permit counsel to confer and, daessary, for plaintiffs to renew their motion to
strike these documents prior to trial. Theu@ will make a ruling on the use of demonstrative
exhibits prior to trial.

B. Plaintiffs’ Second Motion To Exclude From Trial Certain Untimely
Exhibits

Plaintiffs’ second motio to exclude from triatertain untimely exhilé seeks to exclude
the following documents: 19 photographs altigdaken by Mr. Thomison in February 2019
(Dkt. Nos. 74; 74-1, at 2-20; 75); 2016 Sullivan and Associates Engineering Report (Dkt. Nos. 74;
74-1, at 21-35; 75); 2018 Sullivan and Associategilieering Report (Dkt. Nos. 74; 74-1, at 36-
42; 75); undated newspaper article (Dkt. Nos. 7441, at 43-45; 75); et titled “RAINFALL
EVENTS OVER .5” RELEVANT TO FLOOD DAES 2/13/2008 — 8/29/2018” (Dkt. Nos. 74;

74-1, at 48-58; 75); and chaitted “RAINFALL TOTALS NEAR EGYPT, AR FROM 2008 TO



2018” and attendant graphs (Dkt. Nos. 74; 74-B%67; 75). Plaintiffsnove to exclude these
documents, alleging that defendafiaiited to disclose them in digeery pursuant to Federal Rules
of Civil Procedure 16, 26(a), 26(e),cBB7(c) (Dkt. No. 75, at 2-4). &htiffs allege that defendants
knew of these documents during the discoverjopebut only provided these documents for the
first time on September 17, 2019 eafthe close of discoveryd(). Defendants concede that they
disclosed these documents gdlaintiffs on September 17, 201But argue that the challenged
documents are innocuous, self-descriptive, and should be admitted (Dkt. No. 83, at 1). Defendants
argue that no controversial factual backgroundosumids any of these documents and assert that
they receive no benefit from providing thedecuments outside of the scheduling order’s
discovery periodi{., at 3). Further, defendantnaintain that they offered plaintiffs any discovery
plaintiffs chose to utilize regding the documents and exhiblitslatedly produced, and plaintiffs
chose to do nothindd.).

Defendants argue that Mr. Thomison’s photogragutesdescriptive, ady authenticated,
and simply factualld., at 1). Defendants maintain that discovery was needed to clarify these
photos, that plaintiff§ailed to depose Mr. Thomison, andattiestimony about Mr. Thomison’s
photographs requires no expertikk,(at 2). The Court denies Wwaut prejudice plaintiffs’ motion
to strike Mr. Thomison’s photograph#t the trial of this mattethe Court will permit all parties
or no parties to introduce demanagive exhibits notlisclosed during discomg The rules will
apply equally to all parties. TH@ourt will permit counsel to confand, if necessary, for plaintiffs
to renew their motion to strike these photograplsr po trial. The Courwill make a ruling on

the use of demonstrativelabits prior to trial.



Defendants argue that the two engineeriggprts concern the Wow Slough Drainage
District and should badmitted as evidex regarding flooding on the Cache River (Dkt. No. 83,
at 2). Mr. Sullivan, the author of the repoitsgdeceased, and the documents are being offered to
show that the vast majority of farmers believat tiiredging of the Cache River is the primary way
to prevent flooding and show thaktdrainage districts spend th&ix dollars in support of such
projects [d.). Based on the parties’ descriptiomisthese documents, these documents do not
appear to be demonstrative extib Consequently, th€ourt grants plaintiffs’ motion to strike
the two engineering reports conaigrg the Willow Slough Drainage Distt for use as exhibits at
the trial of this matter based on the Court’s ustéarding that the documents, their existence, and
the substance of the docants were not disclosed during disery and that the documents were
not equally availal@ to both sides.

Defendants argue that the ng@aper articles are benign aself-descriptive (Dkt. No. 83,
at 3). The Court conatles that the failure tdisclose the articles at an earlier time was
substantially justified. The articles were equally available to both sides and thus the failure to

disclose is also harmlesSeeFed. R. Civ. P. 37(c)(1¥ee also S.L. ex rel. Lenderman v. St. Louis

Metro. Police Dep't Bd. of Comm,i€ase No. 4:10-CV-2163 CEJ, 2012 WL 3564030, at *9 (E.D.

Mo. Aug. 17, 2012)aff'd in part, appeal disissed in part sub nom. Séx rel. Lenderman v. St.

Louis Metro. Police Dep’t Bd. of Police Comm'®&25 F.3d 843 (8th Cir. 2013). At this time, the

Court denies plaintiffs’ motiorio strike the newspaper artisldased on the timing of their
disclosure. The Court takes no position on whetteatticles are admissible as evidence at trial
and will rule on any contemporaneous objections ntadee newspaper actes’ admissibility as

evidence at trial.



Defendants argue that the charts plaintgeek to exclude each state the scientific
information utilized to create the(@kt. No. 83, at 2). Defendantsaintain that tese charts and
graphs are instructive, relevant, namjpdicial, factual, and well-sourceldi(, at 3). Itis unclear
to the Court whether these charts plaintiffs see&xclude are based arformation previously
known and discussed during discovery conducted inmhbiter. As a result, ¢his time, the Court
denies without prejudice aintiffs’ motion to strike these charts. At the trial of this matter, the
Court will permit all parties ono parties to introduce demonsiva exhibits not disclosed during
discovery. The rules will apply equally to all parties. The CodHp&rmit counsel to confer and,
if necessary, for plaintiffs to renew their motiorstake these charts prior to trial. The Court will
make a ruling on the use of demoastre exhibits prior to trial.

C. Plaintiffs’ Omnibus Motion In Limine

In their omnibus motiom limine, plaintiffs recount all witngses, anticipated testimony,
and documents they have moved to exclude from trial (Dkt. No. 77, 1 2). In addition, plaintiffs
move to exclude all witnesses vaguely identifigddefendants in their response to plaintiffs’
Interrogatories No. 1 with the exception of Mihomison and Mr. Latham (Dkt. Nos. 67, at 1-4;
77, 11 2(n), 4-7). Plaintiffs also request that @ourt prevent defendants or any defense witness
from mentioning or testifying abouhe witnesses, testimony, addcuments plaintiffs seek to
exclude (Dkt. No. 77, 1 8). Citing Federal RafeEvidence 403, plaintiffs argue such testimony
would confuse the issuemislead the jury, waste time, ungdullelay the trial,and result in
substantial and unfair prejudice to plaintiffd.( § 9). Additionally, plaitiffs argue that allowing
any defense witness to mention or referenesahtems would ignore stiovery violations and
substantially prejudicplaintiffs’ ability to prosecute their castl(, { 10). Plaintiffs maintain that

defendants’ responses identified Heeds of individuals for the firsime within the last month of

10



discovery, and plaintiffs characize this “withess dump” as “tolittle, too late” (Dkt. No. 78, at
2). Plaintiffs assert that defdants never provided any reasontfos late withess dump and state
that allowing hundreds of witnesses to tgstt this trial is frankly unrealistic” (d., at 3-4).
Additionally, plaintiffs state that defendants have nofplaeined how any of the potential
information these witnesses coyddovide is separate and distifrom the testimony of their
already-identified witnesseld(, at 4).

Defendants deny that the Court should excluiieesses other than Mr. Thomison and Mr.
Latham (Dkt. No. 84, 1 2). Defeadts note that plaintiffs hagbproximately a month within the
Court’s scheduled window for discovery upon regaMhis list of witneses but never requested
to depose any witness (Dkt. No. 85, at 1). Ddénts maintain that they must call numerous
witnesses with knowledge to rebut the theorie$ assumptions to be made by plaintiffs’ expert
witnessesl(., at 3).

The Court has ruled ospecific separate motiona limine and arguments raised by
plaintiffs with respecto excluding certain witnesses, aipiated testimony, and documents. As
to the remainder of plaintiffs’ omnibus motiamlimine, the Court denies without prejudice the
remainder of plairnitfs’ omnibus motionin limine. The Court declines tmake the blanket ruling
plaintiffs seek. Instead, plaiffs may renew their motion to exclude specific witnesses,
anticipated testimony, and documerdad after hearing from defdants in response, the Court
will issue specific rulings (Dkt. No. 77). Likewige Court declines to make the blanket Federal
Rule of Evidence 403 ruling plaintiffs seek, mout understanding more about the context of this
dispute and the anticipatéestimony, evidence, and argumeRtaintiffs may reaew their motion
as to specific anticipated testimony, evidenced, aigument, and after hearing from defendants in

response, the Court wilsue specific rulings.

11



Il. Defendants’ Motion In Limine

Defendants move to restrictautiffs’ testimony in this cse regarding crop losses such
that no plaintiff should be allowed to testify abany specific crop lossesrfany specific year on
any specific field which they have farmed (Dkb.N'2, { 4). Defendants stahat plaintiffs have
relied upon expert witness Jim Grisham as lthsis to support their claimed damadds { 1).
Defendants state that plaintiffs will relsolely upon the testimongnd appendices of Mr.
Grisham’s expert report &stablish their damages and havegedfito provide answers to specific
guestions about dates of flood events, yearsseasons in which crops were lokt.,(1 2).
Defendants also assert that separate plaintiéfe @latkins and Michael Wkihs indicated in their
deposition that they kept accurate recordsheir losses and would provide those records to
supplement their depositiold(, T 3). Defendants assémtt plaintiffs have failed to provide these
records to date and that it does not appear teyf will provide any additional documentation
about crop losse$d.). Relying on Federal Rule of Evide®n403, defendants argue that plaintiffs’
testimony about farming losses should be excluoksthuse of unfair prejige (Dkt. No. 73).
Defendants argue that it would bdainfor plaintiffs to testify atrial concerning crop losses when
they have failed or refused poovide any facts about cropskes in the discovery process.).

In response, plaintiffs assert that they wffer testimony about lost crops at trial because
it is a part of the context of thesma(Dkt. No. 86, at 2). Plaintifigate that the depositions of Cleo
Watkins, Michael Watkins, and MGrisham disclosed substantfakcts about plaintiffs’ crops,
fields, and losses, citing to numerous portions of those depositthnsit(2-3). Additionally,
plaintiffs argue that defendants have not shampnsurprise or prejudécsuffered by the contested
testimony (d., at 3). Plaintiffs claim that they will not seek lost crops as damages at trial and

therefore had no duty to provide informatioegarding lost aps in discoveryld., at 3-4).
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Plaintiffs note that defendantsll have the opportunityo cross examine eaglaintiff about their
lost crop claims at triald., at 4). Plaintiffs state that anygpudice that might accrue to defendants
from the mention of crop losses arfair market rentalalue are the damagjeought can be fixed
by a limiting instruction to the junjd., at 5). Plaintiffs argue thakefendants’ interrogatories and
requests for production did not clearly seek infation about “farming loss& or “crops losses”
(Id.). Finally, plaintiffs state thahe Court should allow all plaintiffs to testify freely about facts
personally known to thend., at 7).

Based upon the Court’s review, in written discovery, defendants asked and plaintiffs
responded in pertinent part as follows:

Interrogatory No. 7: For eagtlaintiff, please state the number of acres in crop

production for any year for which the plaintiff will claim a loss of income from

agricultural profits attributable to the bridge.

Response: Plaintiffs objetd this interrogatory sincé seeks disclosure of an

expert opinion prior tthe deadline for disckure of expert opions. Plaintiffs will

timely supplement this response onceitlexpert(s) render their opinion(s).

Interrogatory No. 9: Please provideteta when each plaintiff's crop land in

Craighead County has flooded to the point ith&d to a loss in income for that

year.

Response: Plaintiffs objetd this interrogatory sincé seeks disclosure of an

expert opinion prior tthe deadline for disckure of expert opions. Plaintiffs will

timely supplement this response onceittlexpert(s) render their opinion(s).

Interrogatory No. 10: Please state theltotember of acres and crop type lost due
to flooding, attributabléo County Road 717 Bridder each plaintiff.

Response: Plaintiffs objetd this interrogatory sincé seeks disclosure of an
expert opinion prior tthe deadline for disckure of expert opions. Plaintiffs will
timely supplement this response onceittlexpert(s) render their opinion(s).

Interrogatory No. 17: For eaghaintiff, please identifyoy description and plat all

property which plaintiff contends has been taken by Lawrence County since
October 10, 2009.
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Response: Plaintiffs objetd this interrogatory sincé seeks disclosure of an

expert opinion prior tthe deadline for disckure of expert opions. Plaintiffs will

timely supplement this response onceitlexpert(s) render their opinion(s).

(Dkt. No. 72-1). Other writtediscovery requests may haveebhgropounded relating to damages
issues. The Court cites tleesequests and responses aangdes only. Wen providing
supplemental responses toese and other written discovergquests, plaintiffs referred to
information provided by their expewitnesses in all but only 8w instances (Dkt. No. 72-1).
From the record before the Court, it does nompear that plaintifforoduced information or
documents specific to farming operatiarseach plaintiffs’ land in dispute.

If a question was asked in a written interrogatory, plaintiffs are limited in testifying at trial
to the information disclosed iresponse to or in a supplemental response to or in deposition
testimony related to the written interrogatory. Pl&mtill not be permitte to testify at trial to
matters asked about by defendants during disgowet to which plaintiffs did not respond or
provide a written response.

Further, based on the record before this Caulaintiffs’ expert only talked to a few
plaintiffs prior to preparing hidamages calculations in this casehis Court observed in ruling
on the admissibility of @lintiffs’ expert witness Mr. Grisima’s anticipated t&timony about the
guantum of damages the following:

In making its determination on the admiskiy of Mr. Grisham’s anticipated

testimony, the Court assumes without decidimgt each plaintiffs able to show

damages to a reasonable degree of ceytaifhe record before the Court on this

point is limited; Mr. Grisham testified &t he talked to only one plaintiff who

claimed to have suffered damages. ®@risham purports to calculate damages for

more than one named plaintifAs a result, the Court Wnot make a determination

on this threshold issue at this time om timited record before it. The Court

reserves a determination on whether theufficient proof thatach plaintiff in
fact suffered damages at all untiteafthe Court hears additional proof.
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(Dkt. No. 107, at 16). Unless plaintiffs’ expedupplemented testimoayd opinions timely, at
trial, plaintiffs’ experts will nd be permitted to tei§y to matters asked by defendants but not
answered by plaintiffs’ experts or testified togdgintiffs’ experts duringhe discovery period.

For these reasons, the Court grants i gad denies in part defendants’ motinrimine,
consistent with the rulings in this Order (Dkt. No. 77).

lll.  Motion for Clarification

Also pending before the Court is plaintiffaotion for clarification (Dkt. No. 109). The
Court’s opinion and order is cletrat plaintiffs’ federal taking claims are cognizable under 42
U.S.C. § 1983 (Dkt. No. 108, at 15). Accordinghe motion for claritation is deniedid.).

IV.  Conclusion

For the above reasons, the Coudrngs in part and denies inrpplaintiffs’ motion to strike
and exclude from trial testimony of Brad Smittael certain untimely exhibits, second motion to
exclude from trial certain untimely exhibits, and omnibus matidimine (Dkt. Nos. 67, 74, 77).
The Court also grants in part adenies in part defendants’ motignlimine (Dkt. No. 72).

It is so ordered this 19th day of November, 2020.

Kushn 4. Prdur—

Kristine G. Baker
Unhited States District Judge
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