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NANCY A. BERRYHILL, Acting Commissioner     DEFENDANT 
of the Social Security Administration 
 
 

 
MEMORANDUM OPINION AND ORDER 

 

 Plaint if f  Linda K. Branscum (“ Branscum” ) began this case by f il ing a complaint  

pursuant  to 42 U.S.C. 405(g). In the complaint , she challenged the f inal decision of the 

Act ing Commissioner of the Social Security Administ rat ion (“ Commissioner” ), a decision 

based upon the f indings of an Administ rat ive Law Judge (“ ALJ” ). 

Branscum maintains that  the ALJ’ s f indings are not  supported by substant ial 

evidence on the record as a whole.1 Branscum so maintains for several reasons, the 

primary one being that  her residual funct ional capacity was not  properly assessed. 

Branscum was born on March 14, 1964, and was f if t y years old on March 14, 2014, 

the day she allegedly became disabled. She f iled her applicat ion for disabilit y insurance 

benefits on January 12, 2015, and alleged that  she became disabled as a result  of,  inter 

alia, back problems, hypertension, anxiety, and asthma. 

                                                            
ヱ   The ケuestioﾐ foヴ the Couヴt is ┘hetheヴ the ALJ’s fiﾐdiﾐgs aヴe suppoヴted H┞ suHstaﾐtial e┗ideﾐIe oﾐ the ヴeIoヴd 
as a ┘hole. さ“uHstaﾐtial e┗ideﾐIe ﾏeaﾐs less thaﾐ a pヴepoﾐdeヴaﾐIe Hut eﾐough that a ヴeasoﾐaHle peヴsoﾐ ┘ould fiﾐd 
it adeケuate to suppoヴt the deIisioﾐ.ざ “ee BoettIheヴ ┗. Astヴue, ヶヵヲ F.ンd Βヶヰ, Βヶン ふΒth Ciヴ. ヲヰヱヱぶ. 
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 The bulk of the medical evidence consists of  the progress notes of Branscum’ s 

t reat ing physician, Dr. Charles Davidson, M.D., (“ Davidson” ), or his assistant . The 

progress notes ref lect  that  Branscum saw Davidson or his assistant  on numerous 

occasions between September 6, 2012, and April 6, 2015, for several complaints, the 

primary of which were low back pain and anxiety.2 Branscum’ s pain was exacerbated 

with twist ing movements and caused weakness in her legs. She was prescribed 

medicat ion that  included Mobic, and she reported some relief from the medicat ion. 

With respect  to Branscum’ s anxiety, the author of the progress notes observed that  

Branscum’ s symptoms included apprehension, shortness of breath, tachycardia, and 

shaking. The symptoms were oftent imes accompanied by panic at tacks. Her symptoms 

were exacerbated by crowds, public places, and family st ress. Medicat ion was 

prescribed, medicat ion that  included benzodiazepine and Paxil.  

Davidson ordered test ing during the period he saw Branscum. For instance, on 

November 7, 2013, Branscum underwent  an MRI of her lumbar spine. See Transcript  at  

270-271. No acute fracture or malalignment  was noted. The at tending physician 

interpreted the result  as follows: “ [m]ild at tenuat ion of both lateral recesses at  L3-L4 

and L4-L5. No signif icant  neural impingement  is appreciated. Part ial sacralizat ion of L5 

on the left .”  See Transcript  at  271. 

                                                            
ヲ   “ee  TヴaﾐsIヴipt  at  ンヱΓ‐ンヲヰ  ふヰΓ/ヰヶ/ヲヰヱヲぶ,  ンヱヶ‐ンヱΑ  ふヱヰ/ヰヴ/ヲヰヱヲぶ,  ンヱン‐ンヱヵ  ふヱヰ/ヱヱ/ヲヰヱヲぶ,  ンヱヱ‐ンヱヲ 
ふヱヱ/ヰヵ/ヲヰヱヲぶ, ンヰΓ‐ンヱヰ ふヱヲ/ヰヵ/ヲヰヱヲぶ, ンヰΑ‐ンヰΒ ふヰヱ/ヰヴ/ヲヰヱンぶ, ンヰヵ‐ンヰヶ ふヰヲ/ヰヴ/ヲヰヱンぶ, ンヰン‐ンヰヴ ふヰン/ヰヴ/ヲヰヱンぶ, ンヰヱ‐ンヰヲ 
ふヰヴ/ヰン/ヲヰヱンぶ, ヲΓΓ‐ンヰヰ ふヰヵ/ヰン/ヲヰヱンぶ, ヲΓΑ‐ヲΓΒ ふヰヶ/ヰン/ヲヰヱンぶ, ヲΓヴ‐ヲΓヶ ふヰヶ/ヲヱ/ヲヰヱンぶ, ヲΓヲ‐ヲΓン ふヰΑ/ヰヱ/ヲヰヱンぶ, ヲΓヰ‐ヲΓヱ 
ふヰΑ/ヱヵ/ヲヰヱンぶ, ヲΒΒ‐ヲΒΓ ふヰΒ/ヰヱ/ヲヰヱンぶ, ヲΒヶ‐ヲΒΑ ふヰΓ/ヱヲ/ヲヰヱンぶ, ヲΒヴ‐ヲΒヵ ふヱヰ/ヰヴ/ヲヰヱンぶ, ヲΒヲ‐ヲΒン ふヱヱ/ヰヴ/ヲヰヱンぶ, ヲΑΓ‐ヲΒヰ 
ふヱヲ/ヰヴ/ヲヰヱンぶ, ヲΑヶ‐ヲΑΒ ふヰヱ/ヰン/ヲヰヱヴぶ, ヲΑヴ‐ヲΑヵ ふヰヲ/ヰヶ/ヲヰヱヴぶ, ヴヱヴ‐ヴヱヶ ふヰン/ヰヶ/ヲヰヱヴぶ, ヴヱヱ‐ヴヱン ふヰヴ/ヰン/ヲヰヱヴぶ, ヴヰΒ‐ヴヱヰ 
ふヰヴ/ヲΒ/ヲヰヱヴぶ, ヴヰヵ‐ヴヰΑ ふヰヵ/ヰヱ/ヲヰヱヴぶ, ヴヰン‐ヴヰヴ ふヰヵ/ヱヵ/ヲヰヱヴぶ, ヴヰヰ‐ヴヰヲ ふヰヶ/ヰン/ヲヰヱヴぶ, ンΓΑ‐ンΓΓ ふヰΑ/ヰン/ヲヰヱヴぶ, ンΓヴ‐ンΓヶ 
ふヰΒ/ヰヴ/ヲヰヱヴぶ,  ンΓン  ふヰΒ/ヲΓ/ヲヰヱヴぶ,  ンΓヰ‐ンΓヲ  ふヰΓ/ヰヲ/ヲヰヱヴぶ,  ンΒΑ‐ンΒΓ  ふヱヰ/ヰヲ/ヲヰヱヴぶ,  ンΒヴ‐ンΒヶ  ふヱヰ/ヲヰ/ヲヰヱヴぶ,  ンΒヱ‐ンΒン 
ふヱヱ/ヰン/ヲヰヱヴぶ, ンΑΓ‐ンΒヰ ふヱヱ/ヲヴ/ヲヰヱヴぶ, ンΑヶ‐ンΑΒ ふヱヲ/ヰン/ヲヰヱヴぶ, ンΑン‐ンΑヵ ふヱヲ/ヲン/ヲヰヱヴぶ, ンΑヰ‐ンΑヲ ふヰヱ/ヰヵ/ヲヰヱヵぶ, ンヶΒ‐ンヶΓ 
ふヰヱ/ヰヶ/ヲヰヱヵぶ, ンヶヵ‐ンヶΑ ふヰヲ/ヰヵ/ヲヰヱヵぶ, ンヶン‐ンヶヴ ふヰヲ/ヲヵ/ヲヰヱヵぶ, ンヶヰ‐ンヶヲ ふヰン/ヰΓ/ヲヰヱヵぶ, ンヵΑ‐ンヵΓ ふヰヴ/ヰヶ/ヲヰヱヵぶ. 
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Davidson referred Branscum to Dr. Tim Maryanov, M.D., (“ Maryanov” ) for an 

evaluat ion of Branscum’ s back pain. See Transcript  at  321-322. Maryanov examined 

Branscum on November 28, 2013, and his observat ions included the following: her 

orientat ion was good; her at tent ion was appropriate; her gait  was normal; a 

“ musculoskeletal exam [was] signif icant  for exquisite tenderness to palpat ion of the 

right  sacroiliac j oint ;”  a “ motor exam of the lower ext remit ies show[ed] full 5/ 5 motor 

st rength in bilateral il iopsoas, quads, hamst rings, dorsif lexion, and plantar f lexion;”  

and she had a “ posit ive FABER f lexion abduct ion external rotat ion of the thigh 

maneuver on the right  side.”  See Transcript  at  321. Maryanov reviewed Branscum’ s 

earlier lumbar spine MRI and observed that  the results were “ near normal.”  See 

Transcript  at  321. Maryanov found evidence that  suggested “ sacroiliac j oint  pathology.”  

See Transcript  at  322. He recommended against  surgical intervent ion but  instead 

recommended physical therapy and also referred her to Dr. Gregory Ricca, M.D., 

(“ Ricca” ). 

Branscum saw Ricca on October 21, 2014. See Transcript  at  347-352. Branscum 

reported muscle aches in her lower back and lower ext remit ies, j oint  pain in her hip 

and right  knee, and some swelling in her hands. Ricca observed that  she had a normal 

range of mot ion in the thoracic and lumbar port ions of her spine, but  her gait  was 

moderately antalgic with a right  limp. He diagnosed, inter alia, lumbago with sciat ica 

and right  sacroiliit is. She chose to undergo a diagnost ic right  sacroiliac j oint  block. 

Branscum saw Ricca again on January 27, 2015. See Transcript  at  342-346. She 

had undergone two right  sacroiliac j oint  blocks by that  t ime, but  she reported lit t le 
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benefit .  She cont inued to complain of pain in her right  groin and right  thigh. He 

observed that  she was using a cane to walk, specif ically not ing the following: 

Ms. Branscum uses a cane because “ my doctor told me not  to go anywhere 
without  it . ”  He made this suggest ion “ because I’ ve been falling a lot .”  She 
has only fallen once since she stated using it  2-3 months ago. 

 
. . .  
 
She has been using a cane for the past  month because “ my [right ] leg 
would j ust  go [out ],  and I can’ t  catch myself .”  

 

See Transcript  at  342. A physical examinat ion revealed, in part ,  that  Branscum had no 

muscle aches or j oint  pain but  did have localized soft  t issue swelling of the ankle. Ricca 

observed that  Branscum had a normal range of mot ion in her thoracic and lumbar 

spines, but  she cont inued to walk with a right  limp. He was unable to ident ify a 

“ st ructural cause”  for her pain. See Transcript  at  346. 

 On February 11, 2015, Branscum sought  medical at tent ion at  Five Rivers Medical 

Center after missing a step and falling down some stairs. See Transcript  at  475-487. X-

rays of her right  ankle were taken, and the results revealed a “ [f ]racture-dislocat ion of 

the distal t ibia and f ibula”  and “ [d] isrupt ion of the t ibiotalar j oint .”  See Transcript  at  

485. The following day, Dr. Rolando Cheng, M.D., (“ Cheng” ) performed an open 

reduct ion and internal f ixat ion of Branscum’ s right  ankle. See Transcript  at  488-489. 

Branscum was seen for follow-up on what  appears to have been f ive occasions. See 

Transcript  at  490-491 (02/ 24/ 2015), 493 (03/ 18/ 2015), 494 (03/ 20/ 2015), 496 

(03/ 31/ 2015), 497-499 (06/ 11/ 2015). X-rays of her right  ankle were taken on June 11, 

2015, and the results revealed a successful reduct ion of the fracture sites and 

“ [f ]racture fragments now present  in near anatomic alignment .”  See Transcript  at  497. 
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No signs of new bony abnormalit ies were observed. Although Branscum was 

experiencing some swelling, Cheng observed that  she was doing bet ter. 

 On May 27, 2016, an MRI was taken of Branscum’ s lumbar spine at  the direct ion 

of Davidson. See Transcript  at  506-507. The at tending physician interpreted the results 

as follows: 

 
Mult ilevel degenerat ive disc changes and facet  arthropathy in the lumbar 
spine .. .  Findings are not  signif icant ly changed compared to the 
11/ 7/ 2013 exam. Mild spinal canal narrowing at  L2-3, L3-4, and L4-5 
levels. 
 
Left  lateral recess narrowing and moderate lef t  neural foraminal 
narrowing at  L3-4 appears unchanged compared to the previous exams. 
 
Transit ional lumbosacral anatomy with part ial sacralizat ion of the L5 
vertebral body on the left .  
 

See Transcript  at  507. 

 On June 13, 2016, Davidson completed a Medical Source Statement  

(“ Statement ” ) regarding Branscum’ s physical limitat ions. See Transcript  at  508. In the 

Statement , he represented that  she can lif t  and carry ten pounds occasionally but  can 

lif t  and carry less than ten pounds frequent ly, she can stand and walk for less than two 

hours in an eight  hour workday, she can sit  for less than two hours in an eight  hour 

workday, and she is unable to reach. He also stated that  she must  change posit ions 

frequent ly, requires frequent  rest  periods, and requires longer than normal breaks. 

According to Davidson, Branscum must  avoid all exposure to perfumes and must  avoid 

even moderate exposure to things like ext reme heat , high humidity, and chemicals. 

Davidson opined that  Branscum’ s impairments or t reatment  would require her to miss 

work more than three days a month. He represented that  his opinions were based on 
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the pain she exhibited with movement  and certain act ivit ies; her inabilit y to maintain 

any posit ion for more than a few minutes; and the results of her May 27, 2016, MRI, 

which he characterized as abnormal. 

Branscum’ s medical records were reviewed by state agency medical 

professionals. See Transcript  at  57-67, 69-81. The medical professionals opined that  she 

could perform a range of light  work with no mental limitat ions. 

A series of documents were completed by Branscum and her daughter in 

connect ion with Branscum’ s applicat ion. See Transcript  at  168-174, 175-176, 177-184, 

185-191, 194-200, 201-210, 21-212, 213-220, 223-230. In the documents, it  was 

represented that  Branscum experiences pain in her back, hip, leg, and ankle when she 

at tempts to work. It  was further represented that  she has dif f iculty at tending to her 

own personal care, can only occasionally prepare a meal, can perform minimal 

housework but  no yard work, has dif f iculty get t ing around, and uses assist ive devices 

to walk. The documents indicate she can shop for groceries and manage her f inances. 

Her hobbies include watching television, reading her Bible, and playing with her 

grandchildren. She spends t ime with others and enj oys at tending church. Branscum 

claims her mental impairment  causes dif f icult ies with memory, concent rat ion, and 

complet ing tasks. She states she can follow short  writ ten and spoken inst ruct ions but  

has dif f iculty with longer writ ten and spoken inst ruct ions. 

The record contains evidence of Branscum’ s work record. See Transcript  at  154-

155, 156-159, 160. Her work record ref lects that  she had minimal reportable earnings 

between 1981 and 2008. She had some reportable earnings from 2009 through 2013, 

but  minimal or no reportable earning after 2013. 
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Branscum test if ied during the administ rat ive hearing. See Transcript  at  37-51. 

She stated she was f if t y-two years old and a high school graduate. She worked as a 

subst itute teacher and later as a teacher’ s aide in public high schools in the State of 

Arkansas. When asked about  her last  j ob, she test if ied as follows: 

I left  my last  j ob because I couldn’ t  walk around and get  around 
like I used to. I was having problems. My back was worse to me. The pain 
was awful. I had to take medicat ion daily, and I didn’ t  feel like I needed 
to be taking medicat ion and driving and working .. .  

 
Did you quit  the j ob or were you terminated? 
 
I quit  it .  

 

See Transcript  at  40-41. Branscum uses a cane to walk but  acknowledged that  no 

physician prescribed the use of a cane. Branscum’ s use of a cane depends upon how she 

feels from one day to the next . She takes medicat ion for her symptoms, and the 

medicat ion is of some benefit .  On a good day, she can help with chores around her 

house. She can shop but  does not  like going out  because of her anxiety. Branscum has 

pain in her back and pelvis that  is exacerbated with movement . Her pain is relieved by 

lying down, which she states she must  do for approximately three hours a day. She 

takes oxycodone and muscle relaxers for her pain. She has dif f iculty breathing and uses 

an inhaler. Branscum experiences migraine headaches, having one at  least  three t imes 

a month. When she has one, she ret ires to her bed for approximately an hour. She also 

claims she suffers from depression, anxiety, and panic at tacks. She takes medicat ion 

for her symptoms, medicat ion that  includes Xanax and Paxil.  

The ALJ found at  step two of the sequent ial evaluat ion process that  Branscum 

has severe impairments in the form of “ remote right  ankle fracture, status post  open 
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reduct ion internal f ixat ion, degenerat ive disc disease of the lumbar spine, morbid 

obesity, hypertension, anxiety, and depression.”  See Transcript  at  19. He assessed her 

residual funct ional capacity and found that  she can perform light  work albeit  with the 

following limitat ions: 

. . .  [Branscum] cannot  climb ladders, ropes, or scaffolds. She can no more 
than occasionally climb ramps and stairs, balance, stoop, kneel, crouch, 
and crawl. She can never be exposed to unprotected heights in the 
workplace. She is limited to unskilled, simple, rout ine, and repet it ive task 
j obs, where the supervision will be simple, direct , and concrete. She is 
limited to SVP one or two j obs that  can be learned within 30 days. She is 
to have no contact  with the general public. 

 

See Transcript  at  21. In so f inding, the ALJ accepted that  Branscum’ s impairments result  

in some limitat ion of her work-related funct ioning. Specif ically, he noted the following: 

 
While it  is clear that  [Branscum’ s] severe impairments result  in limitat ions 
in some work-related funct ioning, [ the ALJ] has accounted for said 
limitat ions by rest rict ing [Branscum] to work at  the light  exert ional level 
with addit ional postural and mental limitat ions. This modif ied light  
residual funct ional capacity addresses [her] antalgic gait ,  tenderness, 
decreased sensat ion, subj ect ive complaints of  pain, headaches, and chest  
pain. The medical imaging of record further support  the weight  and 
postural limitat ions. Addit ionally, the mental limitat ions account  for [her] 
depressed/ anxious mood, panic at tacks, and medicat ion side effects. 

 

See Transcript  at  25. In assessing Branscum’ s residual funct ional capacity, the ALJ gave 

lit t le weight  to Davidson’ s opinions contained in the Statement  because they are 

inconsistent  with his “ obj ect ive f indings and the other evidence of record.”  See 

Transcript  at  24. The ALJ found at  step four that  Branscum cannot  perform her past  

relevant  work. A vocat ional expert  test if ied that  someone with Branscum’ s limitat ions 

can, though, perform other j obs. The ALJ credited the test imony and found at  step f ive 

that  there are other j obs Branscum can perform. 
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 Branscum maintains that  the ALJ’ s f indings are not  supported by substant ial 

evidence on the record as a whole. She maintains that  her residual funct ional capacity 

was not  properly assessed, in large part , because the ALJ discounted Davidson’ s 

opinions contained in his June 13, 2016, Statement . 

 The ALJ is required to assess the claimant ’ s residual funct ional capacity, which 

is a determinat ion of the most  the claimant  can do despite her limitat ions. See Brown 

v. Barnhart , 390 F.3d 535 (8th Cir. 2004). It  is made using all of the relevant  evidence 

in the record and must  be supported by some medical evidence. See Wildman v. Ast rue, 

596 F.3d 959 (8th Cir. 2010). As a part  of the assessment , the ALJ must  consider the 

medical opinions in the record. See Wagner v. Ast rue, 499 F.3d 842 (8th Cir. 2007). A 

t reat ing physician’ s opinions are given cont rolling weight  “ if ,  and only if ,  [ they are] 

well-supported by medically acceptable clinical and laboratory diagnost ic techniques 

and [are] not  inconsistent  with the other substant ial evidence.”  See Winn v.  

Commissioner, 2018 WL 3322247, 3 (8th Cir. July 6, 2018) [ internal quotat ions omit ted].  

 The reasons the ALJ gave for discount ing Davidson’ s opinions in his June 13, 2016, 

Statement  are supported by substant ial evidence on the record as a whole. The Court  

so f inds for two reasons. 

 First , the ALJ could and did f ind that  Davidson’ s opinions are inconsistent  with 

the progress notes compiled by Davidson and his assistant . The author of the progress 

notes repeatedly recorded Branscum’ s complaints of pain, observed that  she had a 

limited range of mot ion in her back, walked with a limp, and occasionally used an 

assist ive device to walk. Branscum was inst ructed to avoid heavy lif t ing and, at  t imes, 

was inst ructed not  to work. The lat ter recommendat ion is problemat ic because there 
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is nothing to suggest  that  the author knew the demands of Branscum’ s work. Moreover, 

the author did not  explain the reasons for making the recommendat ion. In short , it  is 

not  clear how Davidson could have offered the opinions he did based on such minimal 

f indings and observat ions. 

 Second, the ALJ could and did f ind that  the opinions Davidson offered in his June 

13, 2016, Statement  were inconsistent  with the results of the medical test ing. A 

November 7, 2013, MRI of Branscum’ s lumbar spine revealed no acute fracture or 

malalignment  and no signif icant  neural impingement . Instead, the results revealed mild 

at tenuat ion of both lateral recesses at  L3-L4 and L4-L5 and a part ial sacralizat ion of L5 

on the lef t .  Maryanov characterized the results of  the MRI as “ near normal.”  See 

Transcript  at  321. 

A second MRI of Branscum’ s lumbar spine was performed on May 27, 2016. The 

results showed no signif icant  change as the at tending physician noted that  the 

“ [f ] indings are not  signif icant ly changed compared to the 11/ 7/ 2013 exam.”  See 

Transcript  at  507. The results of the May 27, 2016, MRI were interpreted as showing 

“ [m]ult ilevel degenerat ive disc changes and facet  arthropathy in the lumbar spine;”  

“ [m]ild spinal canal narrowing at  L2-3, L3-4, and L4-5 levels;”  and “ [t ]ransit ional 

lumbosacral anatomy with part ial sacralizat ion of the L5 vertebral body on the left .”  

See Transcript  at  507. 

 On February 11, 2015, Branscum sought  medical at tent ion after missing a step 

and falling down some stairs. She was found to have a “ [f ]racture-dislocat ion of the 

distal t ibia and f ibula”  and “ [d] isrupt ion of the t ibiotalar j oint .”  See Transcript  at  485. 

An open reduct ion and internal f ixat ion of her right  ankle was performed. A subsequent  
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x-ray of the ankle revealed a successful reduct ion of the fracture sites and “ [f ]racture 

fragments now present  in near anatomic alignment .”  See Transcript  at  497. No signs of 

new bony abnormalit ies were observed. Although Branscum experienced some swelling, 

Cheng observed that  Branscum’ s condit ion improved over t ime. 

 Davidson’ s opinions are also inconsistent  with the f indings and observat ions of 

the other medical professionals. When Branscum saw Maryanov on November 28, 2013, 

he observed that  her gait  was normal; a “ musculoskeletal exam [was] signif icant  for 

exquisite tenderness to palpat ion of the right  sacroiliac j oint ;”  a “ motor exam of the 

lower ext remit ies show[ed] full 5/ 5 motor st rength in bilateral il iopsoas, quads, 

hamst rings, dorsif lexion, and plantar f lexion;”  and she had a “ posit ive FABER f lexion 

abduct ion external rotat ion of the thigh maneuver on the right  side.”  See Transcript  at  

321. He recommended physical therapy and referred her to Ricca. 

 Branscum saw Ricca on October 21, 2014, and he observed that  she had a normal 

range of mot ion in the thoracic and lumbar port ions of her spine, but  her gait  was 

moderately antalgic with a right  limp. He diagnosed, inter alia, lumbago with sciat ica 

and right  sacroiliit is and recommended a diagnost ic right  sacroiliac j oint  block. 

When Branscum saw Ricca again on January 27, 2015, Branscum had undergone 

two right  sacroiliac j oint  blocks that  proved to be of lit t le benefit .  He observed that  

she was using a cane to walk, but  she reported that  her use of the cane had been a 

mere “ suggest ion”  by a physician. See Transcript  at  342. A physical examinat ion 

revealed, in part ,  that  she had no muscle aches or j oint  pain but  did have localized soft  

t issue swelling of the ankle. Ricca observed that  Branscum had a normal range of mot ion 
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in her thoracic and lumbar spines but  cont inued to walk with a right  limp. He was unable 

to ident ify a “ st ructural cause”  for her pain. See Transcript  at  346. 

“ [W]hether the ALJ grants a t reat ing physician’ s opinion[s] substant ial or lit t le 

weight , the regulat ions .. .  provide that  the ALJ must  ‘ always give good reasons’  for the 

part icular weight  given to a t reat ing physician’ s evaluat ion.”  See Singh v. Apfel,  222 

F.3d 448, 452 (8th Cir.  2000) [quot ing 20 C.F.R. 404. 1527(d)(2)].  In this instance, the 

ALJ gave good reasons for the manner in which he weighed Davidson’ s opinions 

contained in his June 13, 2016, Statement . 

Branscum offers other reasons why her residual funct ional capacity was not  

properly assessed. She maintains that  the ALJ misconst rued Cheng’ s t reatment  records, 

not ing that  the ALJ erred when he observed that  “ [b]y May 2015, t reatment  records 

show that  [Branscum’ s] symptoms had been relieved with surgical repair and that  her 

orthopedic surgeon was no longer prescribing [Branscum] pain medicat ion.”  See Docket  

Ent ry 13 at  CM/ ECF 6 [quot ing Transcript  at  23]. 

The Court  is sat isf ied that  Cheng’ s t reatment  records could be const rued as the 

ALJ did. Cheng performed the open reduct ion and internal f ixat ion of Branscum’ s right  

ankle on February 12, 2015. Branscum subsequent ly reported that  she was doing well.  

X-rays revealed a successful reduct ion of the fracture sites, and no signs of new bony 

abnormalit ies were observed. Although Branscum was experiencing some swelling, 

Cheng observed that  Branscum was doing bet ter. On April 6, 2015, Branscum reported 

to Davidson or his assistant  that  Cheng was no longer prescribing pain medicat ion. 
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Branscum maintains that  inadequate considerat ion was given to her use of an 

assist ive device to walk. She represents that  she has pain in her lower ext remit ies and 

walks with a limp, and her use of an assist ive device is therefore reasonable. 

The Court  is sat isf ied that  the ALJ gave adequate considerat ion to Branscum’ s 

use of an assist ive device to walk. The record ref lects that  her use of the device was 

never recommended by a physician but  was only a suggest ion by a physician, and 

Branscum appears to have only used such a device on an as-needed basis. 

Branscum maintains that  she cannot  perform the standing and walking 

requirements of light  work, work that  requires a claimant  to stand and walk for six 

hours in an eight  hour workday. She maintains that  she has t rouble with her gait  and 

experiences “ weakness in her lower ext remity, posit ive leg raises, chronic persistent  

back pain, muscle spasm, and decreased range of mot ion.”  See Docket  Ent ry 13 at  

CM/ ECF 7. Branscum maintains that  the ALJ failed to acknowledge those limitat ions. 

The Court  is sat isf ied that  the ALJ adequately accounted for Branscum’ s 

weakness in her lower ext remity, posit ive leg raises, chronic persistent  back pain, 

muscle spasm, and decreased range of mot ion. He crafted a residual funct ional capacity 

that  limited her to light  work with addit ional postural limitat ions, an assessment  that  

addressed her “ antalgic gait ,  tenderness, decreased sensat ion, subj ect ive complaints 

of pain, headaches, and chest  pain.”  See Transcript  at  25. 

Branscum maintains that  too much weight  was accorded her work record. She 

acknowledges that  she only worked sporadically, part icularly after Cheng performed an 

open reduct ion and internal f ixat ion of Branscum’ s right  ankle on February 11, 2015. 

Branscum maintains that  her work record “ raises quest ions as to whether [her] 
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cont inuing unemployment  [was] actually due to a medical impairment .”  See Docket  

Ent ry 13 at  CM/ ECF 6. 

The Court  is sat isf ied that  the ALJ did not  accord too much weight  to Branscum’ s 

work record, which is less than stellar. Although a claimant ’ s limitat ions can cause a 

poor work record, there is lit t le to suggest  that  Branscum’ s poor work record was caused 

by her impairments. Her work record was poor well before she allegedly became 

disabled on March 14, 2014. 

Branscum maintains that  she suffers from severe mental impairments in the form 

of “ panic at tacks, anxiety, anxiety at tacks, depression, and fat igue.”  See Docket  Ent ry 

13 at  CM/ ECF 17. She maintains that  the impairments were not  adequately considered. 

The Court  is sat isf ied that  the ALJ gave adequate considerat ion to Branscum’ s 

mental impairments and the limitat ions they cause. Although Branscum maintains that  

the impairments cause numerous work-related limitat ions, the evidence support ing the 

limitat ions is unremarkable. In any event , the ALJ crafted a residual funct ional capacity 

that  limited her to light  work with addit ional mental limitat ions in the form of the 

following: “ [Branscum] is limited to unskilled, simple, rout ine, and repet it ive task j obs, 

where the supervision will be simple, direct , and concrete. She is limited to SVP one or 

two j obs that  can be learned within 30 days. She is to have no contact  with the general 

public.”  See Transcript  at  21. 

The governing standard, i.e.,  substant ial evidence on the record as a whole, 

allows for the possibilit y of drawing two inconsistent  conclusions. See Culbertson v. 

Shalala, 30 F.3d 934 (8th Cir.  1994). The ALJ craf ted an assessment  of Branscum’ s 

residual funct ional capacity that  limited her to light  work with addit ional postural and 
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mental limitat ions. Branscum has not  shown how the ALJ erred in doing so. In short , 

the ALJ could f ind as he did. 

Berry offers a second reason why the ALJ’ s decision is not  supported by 

substant ial evidence on the record as a whole. Branscum maintains that  the ALJ relied 

upon the answer to a f lawed hypothet ical quest ion, f lawed because it  did not  contain 

limitat ions for Branscum’ s dif f icult ies standing and walking; her asthma, allergies, and 

dyspnea; and the side effects of her medicat ion. 

Test imony from a vocat ional expert  is substant ial evidence on the record as a 

whole only when “ the test imony is based on a correct ly phrased hypothet ical quest ion 

that  captures the concrete consequences of a claimant ’ s deficiencies.”  See Taylor v. 

Chater, 118 F.3d 1274, 1278 (8th Cir. 1997). The quest ion must  therefore include all of 

the claimant ’ s impairments that  are substant ially supported by the record as a whole. 

See Id. 

A vocat ional expert  test if ied during the administ rat ive hearing, see Transcript  at  

51-54, during which she was asked a series of hypothet ical quest ions. In one quest ion, 

the vocat ional expert  was asked to assume an individual of  Branscum’ s age, educat ion, 

and work experience who could perform light  work. The ALJ also ident if ied a number 

of limitat ions that  the individual had, none of which involved a severe rest rict ion in the 

abilit y to stand and walk; asthma, allergies, and dyspnea; or the side effects of any 

medicat ion. The vocat ional expert  test if ied that  the hypothet ical individual could 
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perform work as a housekeeper and a price tag t icketer.3 The ALJ credited the 

test imony and found that  there are j obs Branscum can perform. 

The ALJ did not  err in craft ing the hypothet ical quest ion or in relying upon the 

vocat ional expert ’ s answer. The quest ion captured the concrete consequences of 

Branscum’ s limitat ions and was adequately phrased. It  is t rue that  the quest ion did not  

incorporate limitat ions for a severe rest rict ion in the abilit y to stand and walk; asthma, 

allergies, and dyspnea; or the side effects of  any medicat ion. The ALJ’ s failure to do 

so, though, does not  warrant  a remand. Substant ial evidence on the record as a whole 

supports the ALJ’ s determinat ion that  Branscum can stand and walk for up to six hours 

in an eight  hour workday. There is also lit t le evidence that  Branscum’ s asthma, 

allergies, or dyspnea, or the side effects of  her medicat ion, signif icant ly impact  her 

work-related abilit ies. 

On the basis of the foregoing, there is substant ial evidence on the record as a 

whole to support  the ALJ’ s f indings. Branscum’ s complaint  is dismissed, all requested 

relief is denied, and j udgment  will be entered for the Commissioner. 

IT IS SO ORDERED this 30th day of July, 2018. 

      

   

 
      ________________________________________ 
                      UNITED STATES MAGISTRATE JUDGE 

                                                            
ン   Iﾐ a seIoﾐd ケuestioﾐ, the ALJ asked the ┗oIatioﾐal e┝peヴt to assuﾏe the saﾏe liﾏitatioﾐs plus aﾐ iﾐaHilit┞ 
to staﾐd, ┘alk, oヴ sit foヴ ﾏoヴe thaﾐ t┘o houヴs iﾐ aﾐ eight houヴ ┘oヴkda┞. The ┗oIatioﾐal e┝peヴt testified that theヴe 
┘as ﾐo ┘oヴk a┗ailaHle foヴ suIh aﾐ iﾐdi┗idual. Iﾐ a thiヴd ケuestioﾐ, the ALJ asked the ┗oIatioﾐal e┝peヴt to assuﾏe the 
saﾏe diffiIulties plus, iﾐteヴ alia, depヴessioﾐ aﾐd aﾐ┝iet┞ t┞pe issues. The ┗oIatioﾐal e┝peヴt testified that theヴe ┘as 
ﾐo ┘oヴk a┗ailaHle foヴ suIh aﾐ iﾐdi┗idual. 


