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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKASNAS
JONESBORO DIVISION

DARLENE RODGERS PLAINTIFF

V. Case No. 3:1¢6v-00291KGB

TAURA MCDANIEL, etal. DEFENDANTS
ORDER

Plaintiff Darlene Rodgers brings tM& U.S.C. § 1988ivil rights action against various
defendants. Pending before the Court are several motions to dismisad&nt3 aura McDaniel,
Tonya Jones, Sylvia Ware, and Judge Ralph Wilsoffijelt.a motion to dismiséDkt. No. 31).
Ms. Rodgers responded to the moti@kt. No. 48)! Defendant Stephanie Smithaisofiled a
motion to dismisgDkt. No. 34). Ms. Rodgers respnded to the motion (Dkt. No. 48), aivk.
Smithey replied (Dkt. No. 55). Defendantéike Gibson, Paul Ramirez, Tgd Dunegan,
Christopher Ellis, Steve Weaver, and the Osceola Police Departn@dlectfeely “Osceola
defendants”filed a motion to dismiséDkt. No. 44). Ms. Rodgersesponded to the motidikt.
No. 48). efendants Desternie Sullivan and Val Pfited a motion to dismis@kt. No. 50).
Ms. Rodgershasnot respnded to thaimotion; however, the Court has considered her filing
entitled “Second Portion of Brief” in making its determinationtio® pendingnotion (Dkt. No.
60). In addition, @&fendant Jemy Blandfiled a motion to dismisgDkt. No. 59), to whichVs.
Rodgers responded (Dkt. No. 65Refendants Greneda Johnson and Dustin Jalsediled a

motion to dismisgDkt. No. 69). Ms. Rodgers responded (Dkt. No. 72).

1 The Court notes that Ms. Rodgers’ responsete@raimotionsto dismissvas not imely
filed. Regardless, in ruling on tipendingmotionsto dismissthe Court considered Ms. Rodgers’
responsand other filings
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The Court has considered the entire record in this matter, includiog M. Rodgers’
filings. For the following reasons, the Court grantspiedingmotionsto dismiss (Dkt. Nos. 31,
34, 44, 50, 59, 69)Further, the CourdeniesMs. Rodgers’ motion for service, motion to appoint
counsel, motion for settlement, and motion to hire out of state counseN&kt64,71, 73, 74).

l. Factual Background

Ms. Rodgers filed her complaint dbctober26, 2017, alleging civil rights violations
against defendants their official capacitie{Dkt. No. 1). She filedsupplemerdl filings on
February 13, 2018, and March 9, 2QL&t. Nos. 9, 29. Ms. Rodgersclaims arise out of her
arrestfor domestic battery ofctober28, 2014, andhe subsequent termination of her parental
rights (Dkt. No. 29. Ms. Rodgers alleges thakefendants conspired to deprive her of her
constitutional rightsunder the First, Fifth, Eight Ninth, and Fourteenth Amendments to the
United States Constitution (Dkt. Nol, at 7;9, at 1). She alleges thatefendants engaged in
misconduct, intentional false arrest, and fabrication of evidenckimgsn a loss of Ms. Rodgers
liberty (Dkt. No. 1, at 7). Shiirtheralleges that defendants showed aversion to her on account
of her religiondisability, color, and national origind.). Sheseekanoney damages in an amount
of $225,000.0000r “approximately $15,000.00 from each defenddiat; at 9).

Il. Discussion

In their motiors to dismiss,certaindefendantsargue that they arentitled to sovereign
immunity; that separate defendadudges Wilson andGibson areentitled to judicial immunity
that separate defendant Mr. Jones who served as a public defender fadgesrsRs not subject
to Ms. Rodgers’ § 1988uit; thatMs. Rodgerstomplaint fails to allege a cognizable claim against
any defendantinder 8§ 1983; and that service was impraperall defendants The Court will

examine each argument in turn.



A. Sovereign Immunity

Ms. Rodgers filed suit againali deferdants in theiofficial capacitiegDkt. No. 1, at 7).
Unless a complaint containg “clear statement that officials are being suedheir personal
capacities,the court interprets the comamt as bringing only officiatapacity claims.Murphy
v. Arkansas, 127 F.3d 750, 754 (8th Cir. 199'Here, there is no clear statement tratdefendant
is being sued irhis or herpersonal capagit Ms. Rodgers checked the box indicatitafficial
capaciy” for thedefendard It is clear from the language bfs. Rodgers’ complaint that sl
suing defendantsnly in their official capacities.

The Court understands thaefdndants Ms. McDaniel, Ms. Jones, Ms. Ware, Judge
Wilson, Judge Gibsonis. Sullivan, Mr. PriceMs. Jomson, and Mr. Jones assert that they are
entitled to sovereign immunity because Ms. Rodgers has sued them offtbiair capacitieonly
and seeks only money damages in her lawsuit. Each of these deferatzassate officialat the
time of the alleged acts giving rise to Ms. Rodgers’ claims.

“[A] suit against a state official in his or her official capacity is not a suit agdie®fficial
but rather is a suit against the official’s office. As such, it is no diffdrem a suit against the
State itself.” Will v. Michigan Dept. of Sate Police, 491 U.S. 58, 71 (1984ritation omitted)
(holding that “neither a State nor its officials acting in their official capacitee'parsonsunder
§1983"); Treleven v. Univ. of Minn., 73 F.3d 816, 819 (8th Cir. 1996). Section 1983 claims against
the State of Arkansas and its agencies are barred by the Eleventh Amendorghy, 127 F.3d
at 754 (citingQuern v. Jordan, 440 U.S. 332, (1978)Alabama v. Pugh, 438 U.S. 7811978).
“Sovereign immunity deprives federal courts of jurisdiction over lawdwrought by private
citizens against states unless the state has waived its immunity or Congredsduated the

state’s immunity under a valid exercise of Congressional povienith v. Beebe, 123 Fed.Appx.



261, 262 (8th Cir. 2005) (per curiam). Arkansas has not consenteduedoim she federal courts
pursuant to 8 1983, nor did Congress abrogate the states’ sovereignitymnwhen it enacted 8
1983. Id. (citing Will, 491 U.S.at 66-67). However, whera stateofficial is sued for injunctive
relief, he or she “would be a person under § 1983 because ‘offagalcity actions for prospective
relief are not treated as actions against the statéll; 491 U.S. at 71 n.1@uotingKentucky v.
Graham, 473 U.S. 159, 167 n.14 (1985kx parte Young, 209 U.S. 123, 1580 (1908)).

Ms. Rodgers does not state a claim for injunctive relief in her compl8he seeksnly
money damages againdtesedefendantsin their official capacitiesn the total amount of
$225,000.00.Thus,Ms. Rodgers’ § 1988laimsagainst defendantds. McDaniel, Ms. Jones,
Ms. Ware, Judge Wilson, Judge Gibsbts, Sullivan, Mr. PriceMs. Johnson, and Mr. Jonase
barred by sovereigimmunity. The Court dismisses with prejudice her claims against these
defendants.

B.  Judicial Immunity

To the extent Ms. Rodgers seeks money damages from separate mksfunmiizs Wilson
and Gibsonher claimsalsoare barred by judicial immunitySee Mirelesv. Waco, 502 U.S. 9, 9
(1991). “Judges performing judicial functions enjoy absolute immunity frod®83 liability.”
Robinson v. Freeze, 15 F.3d 107, 108 (8th Cir. 1994)udicial immunity is broad; it is “an
immunity from suit, not just fnm ultimate assessment of damagediteles, 502 U.S.at 11.
Judicial immunity applies even where a judge is accused of actingoualicand corruptly.ld.
Judicial immunity applies in “all but two narrow sets of circumstancé&stiottel v. Young, 687
F.3d 370, 37&4 (8th Cir. 2012).“First, a judge is not immune from liability for nonjudicial
actions,i.e., actions not taken in the judge’s judicial capaciBecond, a judge is not immune for

actions, though judicial in nature, taken in the compétence of all jurisdiction.’ld. (quoting



Mireles, 509 U.S. at 11)Based on the nature dfs. Rodgersallegatios, the Court concludes
that herclaimsagainst Judges Wilson and Gibgmartain to judicial acts and do not invoke either
exception to judicial immunity.See Schottel, 687 F.3d at 37~34 (discussing the exceptions in
more detail).As suchMs. Rodgers’ claims against separate defersdiudge$Vilsonand Gibson
are barred byjudicial immunity. The Court dismisses with prejudice her claims against these
defendants.

C. Service As A Public Defender

As a threshold mattealthough the Court has addressed Mr. Jones’s contention that he is
entitled to sovereign immunit{he Court otes thatvis. Rodgers did not name properly Mr. Jones
as a defendant in this lawsuit. Mr. Jones served as Ms. Rodgers’ public deferetgard to her
domestic battery chard®kt. No. 70, at 2). Based on the record before the Court, thagechais
nolle prossed. Ms. Rodgers does not name Mr. Jones in her complaint or in the supplements she
filed. Although she does mention by name and describe Mr. Jones’ role in the eviengtsise
to her claims, she alleges no facts that plausibly state a clanelief against Mr. Jones.

The United States Supreme Court has determined that a public elefeadstate criminal
prosecution, though paid and supervised by the State, does not actalodef state law in the
normal course of conducting the defenBelk County v. Dodson, 454 U.S. 312 (1981). Whether
the actions taken by an attorney employed by the State constitute ¢si@mté trns on “the nature
and extent of the function” that attorney perforr@eorgia v. McCollum, 505 U.S. 42, 54 (1992).

A public defender’s primary role “is to represent the individutiens in controversy with the
State.” Branti v. Finkel, 445 U.S. 507, 519 (1980). A public defender does not act under color of
state law when performing a lawyer’s traditional funct@@ncounsel to a defendant in a criminal

proceeling. Dodson, 454 U.S. at 325A public defender may be liable in a § 1983 case when the



alleged conduct clearly falls outside the scope of a public deferaitions undertaken as counsel
for criminal defendants.See, e.g., Tower v. Glover, 467 U.S. 914 (1984) (determining public
defender acted under color of state law when engaged irspiay with state officials to deprive
a person of federal constitutional right®janti, 445 U.S. 507 (determining public defender acted
under color of state law when making hiring and firing decisions witienpublic defender’s
office).

Even if Mr.Jones had been properly named as a defendant in this action by Ms. Rodgers,
her allegations involving Mr. Jondéisrough heffilings in this case do not sufficiently allege that
Mr. Jones acted under color of state law. She describes her imesaeith him while he was
performing traditional functions as counsel to a defendant in a crimioe¢gaing which is not
enough to impose potential § 1983 liabilitfzor these reasons, the Court dismisses without
prejudice any 8§ 1983 claim Ms. Rodgers asserdmagMr. Jones.

D. Municipal Liability

Ms. Rodgers alleges that Mr. Ramirez is an employee of the Osceola Véatatrbent,
and that Mr. Dunegan is a city council membertf@City of Osceola, Arkansas (Dkt. No. 44, at
1). Further, Ms. Rodgers alleges that Officer Ellis and Officer Weareepolice officers at the
Osceola Police Departmerntl)).

By suing Mr. Ramirez in his official capacity, Ms. Rodgers seeks tosmfability on the
municipality of Osceola.See, e.g., Williams v. Little Rock Mun. Water Works, 21 F.3d 218 (8th
Cir. 1994). Likewise, by suing Mr. Dunegan in his official capaagtya city council member, Ms.
Rodgers seeks to impose liability on the municipality of Oscefe, e.g., Reinhart v. City of
Maryland Heights, 930 F.Supp 410 (E.D. Mo. 1996). With respect to the Osceola Police

Department, it is not a proper entity for Ms. Rodgers’ 8§ 1983 law3ié Eighth Circuit Court



of Appeals has previously determined tpalice departmentsre not suable entities, but instead
are merely divisions of city governmengee Ketchum v. City of West Memphis, Ark., 974 F.2d
81, 82 (8th Cir1992);see also Mosley v. Reeves, 99 F. Supp. 2d 1048, 1053 (E.D. Mo. 2000).
To impose liability upon a municipality under 42 U.S.@ 983 a civl rights plaintiff must
demonstrate that the conduct complained of is attributable to an uncarsditofficial policy or
custom. Polk County v. Dodson, 454 U.S. 312, 326 (1981} onell v. Department of Social Servs.
of the City of New York, 436 U.S. 658, 694 (1978)Jphnson v. Outboard Marine Corp., 172 F.3d
531, 535 (8th Cir. 1999). For municipal liability to attach, it is not endagh §1983plaintiff
to show that the municipality’s agents or employees have violated analéte the Constition,
for a municipality will not be held liable solely on a theory edpondeat superior. Monell, 436
U.S. at 694. Instead, the plaintiff must demonstrate that, througteliteerateconduct, the
municipality was the “moving force” behind the injury allegéaurther,in generalthe existence
of a municipal policy, custom or practice cannot be inferred solely the proof of a single
unconstitutional incidentSee Oklahoma City v. Tuttle, 471 U.S. 808, 8224 (1985) (“[p]roof of
asingleincidentof unconstitutional activity is not sufficient to impose liabiljtysee also City of
S. Louisv. Praprotnik, 485 U.S. 112, 123) (1988)xplaining that an unconstitutional policy could
be inferred from a single decision taken by the highest offimalsonsible for setting poliky
Even construing Ms. Rodgers claim and all reasonable inferencedaviieiMs. Rodgers
has not allegedatts showing that she suffered an injury caused by an unconstitutiongl qrolic
custom on the part of the City of Osceolgee Monéll, 436 U.S.at 69091 (plaintiff seeking to
impose 81983liability on local government body must show official policy or widespreestiamn

or practice of unconstitutional conduct that caused deprivation aftitdgional rights). Ms.



Rodgers fails to state a claim against the Osceola defendantsvhpbnrelief can be granted.
Thus, the Court disreseswithout prejudice Ms. Rodgers’ claims against the Osceola defenda
E. Failure To State A Claim Under Rule 12(b)(6)

All defendantswho filed motionsmoveto dismiss Ms. Rodgers’ complaint pursuant to
Federal Rule of Civil Procedure 12(b)(6) for faduio state a claim upon which relief can be
granted. To survive a motion to dismiss, a complaint must contain sufficient factater,
accepted as true, to ‘state a claim to relief that is plausible on its fagshtroft v. Igbal, 556
U.S. 662, 678 (2009) (quotiriggll Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim is
facially plausible “when the plaintiff pleads factual content that allowsctburt to draw the
reasonable inference that the defendant is liable for the misconduct &llégy€citing Twombly,
550 U.S. at 556). “While a complaint attacked by a [Federal] Rél€ijd Procedure] 12(b)(6)
motion to dismiss does not need detailed factual allegations, a plaintiff'stabligaprovide the
‘grounds’ of his ‘entitle[ment] toelief’ requires more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not davombly, 550 U.S. at 555 (alteration
in original) (citations omitted). “When ruling on a motion to dismiss, theidistvut must accept
the allegations contained in the complaint as true and all reasonabdaaa®from the complaint
must be drawn in favor of the nonmoving partydung v. City of . Charles, 244 F.3d 623, 627
(8th Cir. 2001). In determining the sufiecicy of a complaint, courts review the complaint itself
and any exhibits attached to the complaifitnk v. Lombardi, 783 F.3d 1089, 1099 (8th Cir.) (en
banc),cert. denied, 135 S. Ct. 2941 (2015) (citifdeehan v. United Consumers Club Franchising
Corp., 312 F.3d 909, 913 (8th Cir. 2002)). Under this standard, a complaint skedldmissed
only where it appears that the plaintiff can prove no set of facts in gugpgos claim that would

entitle him to relief.Hishon v. King & Spalding, 467 U.S. 6973 (1984).



In their motionsto dismissall defendantsvho filed motionsmaintain that Ms. Rodgers
fails to state facts specific as to each defendant so as to satisfy the reqisrefmRule 12(b)(6).
Ms. Rodgers’ complaint and subsequent filings consist of geneeglatibns of the denial of
various constitutional rights but contain insufficient factual allegatigyesnat each specific
defendant to state a claim upon which relief can be granted as to tadalef Evenaccepting
all allegations as true argrawing allreasonablenferences in Ms. Rodgers’ favor, the Court
determines that Ms. Rodgers has failed to plead factual content suffaciéme Court to draw the
reasonable inference thaty defendans liable for the alleged misconduct.

Further, Ms. Rodgers alleges a conspiracy claim against defendanfsove a8 1983
conspiracy claim against a particular defendant, the plamtiftshow: (1)that the defendant
conspired with others to deprive him or her of a constitutiaght; (2) that at least one of the
alleged ceconspirators engaged in an overt acfuirtherance of the conspiracy; a(®) that the
overt act injured the plaintiffAskew v. Millard, 191 F.3d 953,957 (81@ir. 1999). Ms. Rodgers’
complaint is devoid of factual allegatigmsstead it consists of conclusory statements insufficient
to state a claim for relief agairety individual defendant for conspiracy under § 1983.

Specifically in regard to separalefendant Ms. Smitheyniher complaint, Ms. Rodgers
lists Ms. Smithey; Principal; as a defendant in her official capacity (Dkt. No. 1, at@)less a
complaint containsd clear statement that officials are being sued in their personal capattiges,”
court interprets the complaint as bringing only offi@apacity claimsMurphy, 127 F.3dat 754.
Here, there is no clear statement thst Smithey isbeing sued irher personal capaty; Ms.
Rodgers checked the bogfficial capacity” in her listing of Ms. Smithey as a defendafius

the Court will analyze Ms. Rodgers’ claims against Ms. Smithey in fierabttapacity only.



“An official-capacitysuit is, in all respects other than name, to be treated as gaunista
the entity.” Kentucky v. Graham, 473 U.S. 159, 155 (1985 Claims against school officials in
their official capacities are in reality claims against the school disBietison v. Soringfield Pub.
Sch., 708 F.3d 1034, 1038 (8th Cir. 201@)ting Johnson, 172 F.3dat 535) To succeed on a 8
1983 claim against a school district, Ms. Rodgers must prove that thet disted under color of
state law in a manner that deprived her of a constitutiopabtected federal rightVan Zee v.
Hanson, 630 F.3d 1126, 1128 (8th Cir. 2011).

Aside from her assertion that Ms. Smithey’s job title or position is¢jpal,” Ms. Rodgers
has not pleaded any facts to support that Ms. Smithey is a schoall afid, if so, in which school
district Ms. Smithey works. Further, she alleges no facts regaMsgSmithey’s alleged
involvement in the events giving rise to her claims. After carefuévewaf Ms. Rodgers’ filings,
the Court determines that Ms. Rodgenakes no allegations specific to Ms. Smithey in her
complaint. The only reference to Ms. Smithey in Ms. Rodgers’ @nips Ms. Rodgers’ listing
of Ms. Smithey as a defendant her untimely response to Ms. Smithey’s motion to dismiss, Ms.
Rodgers aserts for the first time that Ms. Smithey made “smart comments” to hednegas.
Rodgers’ son’s discipline, claims that Ms. Smithey spread rumors tisatRddgers was
dangerous, and maintains that Ms. Smithey tricked Ms. Rodgers intagtorer sors school
where she was subsequently arrested (Dkt. No. 48, -42)l1 Even drawing all favorable
inferences in Ms. Rodgers’ favor, the Court determines that Ms. Rokge failed to plead factual
content sufficient for the Court to draw the reasonable inference theBmiithey is liable fothe
alleged deprivation of Ms. Rodgers’ constitutional rightamialleged conspiracy. Ms. Rodgers

fails to state a plausible claim for relief against Ms. Smithey.
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Specifically in regard to Mr. Bland, hargues thaMs. Rodgers’ complaint alleges a
conspiracy plotted by all defendants Imgintains thashe does not allege facts as to how Mr.
Bland was involved in the alleged conspiracy (Dkt. Ne158t 3). After careful review of Ms.
Rodgers complaint and her supplemental filings, the Court determines that ddigielRs fails to
state a claim against Mr. Bland. In her complaint, Ms. Rodgers chazast®fr. Bland as “my
ex-attorney” and as a defendant in his official capacity (Dkt. No. @). at

The Court singles out for discussion Ms. Smithey and Mr. Bland. séh& analysis
applies to each of the moving defendants. Even drawing all favorablenioés in Ms. Rodgers’
favor, the Court determines that Ms. Rodgers has failed to pleadlfaontent sufficient for the
Court to draw the reasonable inference that any one of the moving defeisdéaadite for the
alleged misconductMs. Rodgers’ complaint is devoid of factual allegations and insteagist®n
of conclusory statements insufficient to state a claim for refsfsuchthe Court dismisseds.
Rodgerscomplaint for failure to state a claim pursuant to Rule 12(b)(6).

F. Insufficient Service of Process Under Rule 12(b)(5)

Further, Ms. Rodgers failed to sertrtee moving defendanis accordance with Federal
Rule of Civil Procedure 4The Federal Rules of Civil Procedure allow a court to dismiss an action
for “insufficiency of service.” Fed. R. Civ. P. 12(b)(5). The pi#ifmtears the responsibility “for
having the summons and complaint served within the time allowed by Ruladdmust furnish
the necessary copies to the person who makes service.” Fed. R.4n)(B. Additionally,
the plaintiff is responsible for serving a defendant “within 90 days #ie complaint i§iled” or
within a specified time ordered by the court; otherwise, “the €eant motion or on its own after
notice to the plaintif—=must dismiss the action without prejudice against the defendand.”R-e

Civ. P. 4(m). Rule 4(m) of the Federal Rules @Givil Procedure provides for an exception to the
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90 day service requirement if a plaintiff shows good cause for fadwserve a defendant within
90 days after the complaint is filed. Fed. R. Civ. P. 4(m).

By prior Order, the Court extended Ms. Rodgers’ time to serve defendakiigrch 12,
2018 (Dkt. No. 8). The Court then extended the service perio@tchVi8, 2018, based upon Ms.
Rodgers’ request (Dkt. No. 47).

Federal Rule of Civil Procedure 4(c)(1) provides that a “summons lmeustrved wit a
copy of the complaint.” Fed. R. Civ. P. 4(c)(1). While “federal tohiave not been strict in
interpreting the requirement that the summons and complaint be served togethere are limits
to what deviations from Rule 4(c)(1) will be excudsdthe court.” 4A Charles Alan Wright &
Arthur R. Miller, Federal Practice and Procedure § 1093 (4th ed.). Itis clear, for example, that
even though a copy of theroplaint is on file at the cletk office, service of a summons without
a copy of the cmplaint is not effective service.ld. Dismissal of a complaint is not “invariably
required where service is ineffective: under such circumstancexjuhenas discretion to either
dismiss the action, or quash service but retain the casaéy v. Smmons, 529 F.2d 78, 79 (8th
Cir. 1976).

All moving defendants maintain thists. Rodgers serveitiemwith summons and a copy
of the onepagesupplement to her complaintMs. Rodgers submits that service was proper
because she served summons and “a fbanhsays how the Plaintiff was hurt, who hurt her, and
how much [ ] damages were done.” (Dkt. No. 48, atis unclear if Ms. Rodgers intended the
supplement to serve as an amended compldifé. Rodgers filed her original 4sage form
complaint including attachmentspn October 26, 2017 (Dkt. No. 1)and filed a onepage

supplemental filingon February 13, 201@®kt. No. 9). Later, oMarch 9, 2018she filed another
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supplemental filing with numerous attachments (Dkt. 28). Neither of thesupplemental filings
repeatedr reasseddall allegations made by Ms. Rodgers in her original complaint.

Given the facts and circumstances of this case, the Court deterngtis tRodgers has
not properly servethe moving defendantandthe time fordoing so has passedven if Ms.
Rodgers demonstrated to the Court that good cause exists for her aibemdproperly the
moving defendantsvhich Ms. Rodgersias not done, her claims against the moving defendants
fail for the reasosexplained abee.

G. Ms. Rodgers’ Pending Motions

Also pending before the Court are a motion for service, a motioppoirg counsel, a
motion for settlement, and a motion to hire out of state counsel filed by MgeRo@kt. Nos.

64, 69, 73, 74). In her motion feervice, Ms. Rodgers seeks additional time to serve defendant
Chelsea Fifi (Dkt. No. 64). She further seeks to have counsel for deteletemy Bland barred
from representing Mr. Bland in this mattéd.j. The Court deniewithout prejudiceghe motion

(Dkt. No. 64). This ma#r commenced o@ctober26, 2017 The Court has twice extended Ms.
Rodgers’ time to serve the defendams. suchMs. Rodgers has had ample opportunity to serve
the defendants in this matter. The Court denies as moot Ms. Rodgers't neaeding Mr.
Bland’s counsel. For the reasons set forth in this Order, the Court dismigse8land as a
defendantn this matter.

The Court further denies without prejudice Ms. Rodgers’ motiosdttlement (Dkt. No.
73). DefendantMs. McDaniel, Ms. Jones, Ms. Ware, Judge Wilson, $heithey,Judge Gibson,
Mr. Ramirez Mr. Dunegan, Mr. EllisandMr. Weaver filed responses in opposition to the motion
(Dkt. Nos. 76, 77, 78). The Court has dismissed these defendants as foatties matte

Settlement negotiations are inappropriate at this time.
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The Court further denies without prejudice Ms. Rodgers’ motion fpoiagment of
counsel (Dkt. No. 71)Ms. Rodgershas no constitutional right to appointed counsel in this case.
The factorgo consider in deciding whether to appoint counsel in a civil case atbavhgl) the
plaintiff can afford to retain an attorney; (2) the plaintiff has made a-Gtideffort to retain an
attorney, but has been unable to do so; (3) there is somalfhesis for the plaintiff's lawsuit;
and (4) the nature of the litigation is such that the plaintiff and the cawttvbenefit from the
assistance of counsefaughter v. Maplewood, 731 F.2d 587, 590 (8th Cir. 1984Ms. Rodgers
has filed a motion uesting to hire out-odtate counsel and has indicated to the Court that she is
capable of retaining such counsel (Dkt. No. 74). Further, the Court has dsulot the factual
basis for Ms. Rodgers’ lawsuit and has dismigsethe reasons set outtimis Order many of the
defendants in this matter due to Ms. Rodgers’ failure to allege $afficient to state a claim. As
such, the Court denies haotion for the appointment of counsel.

The Court denies as moot Ms. Rodgers’ motion to hire out of stateselon this matter
(Dkt. No. 74). Should Ms. Rodgers’ wish to hire an attorney outselsttie of Arkansas, she
may do so without an Order issued by the Court. Ms. Rodgers’ out of statelcoaysthen
request permission of the Court to enteappearancgro hac vice if necessary.

1. Conclusion

For these reasonthe Court dismisses with prejudice based on sovereign immunity Ms.
Rodgers’ claims against Ms. McDaniel, Ms. Jones, Ms. Ware, Judgen)Judge Gibson, Ms.
Sullivan, Mr. Price, Ms. Johnson, and Mr. Jones. The Court dismistiesutvprejudice Ms.
Rodges’ claims against Ms. Smithey, Mr. Ramierz, Mr. Dunegan, Bis, Mr. Weaver,the

Osceola Police Departmerind Mr. Bland. Further, the Court denies Ms. Rodgers’ motion for
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service, motion to appoint counsel, motion for settlement, and motion toulioé state counsel
(Dkt. Nos. 64. 71, 73, 74).

So ordered this the 17th day of Auguz18.

st 4 Prrdun

Ktistine G. Baker
United States District Judge
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