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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
NORTHERN DIVISION

MARQUETTE TASHUN MAXWELL, JR.

#112986 *
*
Plaintiff, *
V. * No. 3:19-cv-00286-JIV
*
R. BURSE, *
Jailer, Mississippi County Detention Center
etd.
Defendants. *

MEMORANDUM & ORDER

MarquetteMaxwell, Jr. (“Plaintiff”), an inmate at thississippi County Detention Center
(“MCDC"), filed this actionpro sepursuant to 42 U.S.C. § 1983 augti Jailer, R. Burse, in his
personal and official capacitiegDoc. No. 5.) He alleges Defdant Burse failed to protect him
from an attack by another inmateld.] Defendant Burse has filed a Motion for Summary
Judgment, Brief in Support, arfstatement of Facts. (Doc. Blo23-25.) Plaintiff has not
responded and this matter is nape for a decision.After careful reviewof the record, | find
Defendant Burse is entitled to summary judgmantis favor and Plaintiff's claims should be
dismissed with prejudice.

l. INTRODUCTION

In his Amended ComplainPlaintiff states:

On May 4, 2019, around 8:30-9:00 p.m. dunngd call officer Burse let Antonio

Carter a man with a murder charge whaweA Block come into C-Block (where

| was located) claiming he was comimg the block | was at to get some

commissary[.] Officer Jordan was tbee who popped the door to C-Block while

the door to A-Block was opened where itesawere receiving meds[.] Antonio
Carter demanded that Officer Burse &t into C dorm|[.] [W]ithout question
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Officer Burse called Officedordan on the walk]ie] bdie] to pop C-Block’s door

while A-Block’s door was opened][.] [Antonio came into C-Block [and] | ran up

the stairs and he followed me and assduite while another inmate Don Littleton

had to come break the fight up[.] Q#r Burse stood there at A-Block’s door

watching the fight not clihg for [backup]. Once the fight was broken up[,]

Antonio Carter went back to his block[[P]nce the officer got to me he ignored

the fact | had just been assaulted.

(Doc. No. 5 at 4.)
. SUMMARY JUDGMENT STANDARD

Under Rule 56 of the Federalles of Civil Procedure, sumary judgment is proper “if
the movant shows that there is no genuine disputeasy material fact and the movant is entitled
to judgment as a mattef law.” Fed. R. Civ. P. 56(a). A pgrasserting that a fact cannot be or
is genuinely disputed must support the assertionitiyg to particular parts of materials in the
record, “including depositions, documents, elecitally stored information, Affidavits or
declarations, stipulations (including thosedmédor purposes of the motion only), admissions,
interrogatory answers, ather materials[.]” F& R. Civ. P. 56(c)(1)(A).

When ruling on a motion for summary judgment, the court must view the evidence in a
light most favorable tthe nonmoving partyNaucke v. City of Park Hill2284 F.3d 923, 927 (8th
Cir. 2002). The nonmoving party magt rely on allegations or deais, but must demonstrate the
existence of specific facts thatete a genuinesse for trial. Mann v. Yarne|l497 F.3d 822, 825
(8th Cir. 2007). The nonmoving party’s alléigas must be supportday sufficient probative
evidence that would penit a finding in his favoon more than mere spulation, conjecture, or
fantasy.|d. (citations omitted). A dpute is genuine if the evidensesuch that it could cause a

reasonable jury to return a verdict for either paatyact is material if its resolution affects the

outcome of the caseOthman v. City of Country Club Hill§71 F.3d 672, 675 (8th Cir. 2012).



Disputes that are not genuine aaitthre about facts that are notter&l will not preclude summary
judgment. Sitzes v. City diVest Memphis, Ark606 F.3d 461, 465 (8th Cir. 2010).
1. ANALYSIS

As explained in detail below, Plaintiff hasléal to demonstrate & Defendant Burse had
a sufficiently culpable state of mind to establish deliberate indifference/failure to protect. As such,
no constitutional violation exists and DefendBatse is entitled to qualified immunity.

A. Failureto Protect

According to Plaintiff's Amended Complainté@eposition, he was agtdrial detainee at
the time of the attack. (Doc. Mo5 at 3; 25-3 at 8.) Accordily, his claims are not analyzed
under the Eighth Amendment, but instead undeFtheteenth AmendmentBue Process Clause.
Kahle v. Leonard477 F.3d 544, 550 (8th Cir. 2007). “Thiskea little difference as a practical
matter, though: Pretrial dét@es are entitled to the sarpeotection under the Fourteenth
Amendment as imprisoned convicts rieeeunder the Eighth Amendmentld. (citing Butler v.
Fletcher, 465 F.3d 340, 345 (8th Cir. 2006)).

Under the Eighth Amendment, prison officgahave a duty to protect inmates “from
violence at the hands other prisoners.”"Whitson v. Stone County Jafl02 F.3d 920, 923 (8th
Cir. 2010) (internal citation omitted). Indeed, pnsofficials must “take reasonable measures to
guarantee’ inmate safelhy protecting them from attls by other prisoners.Patterson v. Kelley
902 F.3d 845, 851 (8th Cir. 2018) (internal citations omitted). To estabtisnstitutional claim
that a prison official failed to protect from violence by another inmate, a plaintiff “must make two
showings: ‘[1] an objective component, [that] ther@s a substantial risk dfarm to the inmate,
and [2] a subjective component, [thetg prison official was deliberageindifferent tothat risk.”

Id. (internal citations omigd). “An official is deliberately idifferent if he or she actually knows



of the substantial risk and faito respond to it reasonablyYoung v. Se|kb08 F.3d 868, 873 (8th
Cir. 2007) (internal citation omitted). Negligence by prison officials is insufficient to satisfy the
subjective componentee Pattersqrd02 F.3d at 855 (“[E]vidence of mere negligence by a prison
guard is not sufficient to survive summary judatig (internal citation omitted). Rather, to
establish the subjective componeatplaintiff must provehe prison officialhad a “sufficiently
culpable state of mind.Irving v. Dormire 519 F.3d 441, 446 (8th Cir. 2008)uting Farmer v.
Brennan 511 U.S. 825, 834 (1994)).

B. Qualified Immunity

Qualified immunity protects @itials who acted in an olgévely reasonable manner and
shields a government official from liability whens or her conduct does not violate “clearly
established statutory or constitinal rights of which a reasable person would have known.”
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). @lified immunity is aguestion of law, not a
guestion of fact.McClendon v. Story County Sheriff's Offid®3 F.3d 510, 515 (8th Cir. 2005).
Thus, issues concerning qualified immunitg appropriately resolved on summary judgmé&se
Mitchell v. Forsyth 472 U.S. 511, 526 (1985) (tipeivilege is “an immunityfrom suit rather than
a mere defense to liability; and like an absolute immunity, it is effectively lost if a case is
erroneously permitted to go to trial.”).

To determine whether a defemdlds entitled to qualifiedmmunity, couts generally
consider two questions: (1) whether the facts alleged or shown, construed in the light most
favorable to the plaintiff, establish a violationeo€onstitutional or statoty right; and (2) whether
that right was so clearlestablished that a reasonable offiavould have known that his or her

actions were unlawfulPearson v. Callaharb55 U.S. 223, 232 (2009¢e also Saucier v. Katz



533 U.S. 194, 201 (200%).A defendant is entitled to quaditl immunity only ifno reasonable
fact finder could answer both cgtens in the affirmative. Nelson v. Correctional Medical
Services583 F.3d 522, 528 (8th Cir. 2009).

To defeat qualified immunity and proceed falton his failure to protect claim, there must
be evidence that: (1) objectively, there was a sabataisk Plaintiff woutl be seriously harmed,;
and (2) subjectively, Defendant Burse knew of and deliberately disregarded that substantial risk of
serious harm.SeeBlair v. Bowersox929 F.3d 981, 987 (8t8ir. 2019);Patterson,902 F.3d at
851. As explained below, Ptdiff has shown neither.

C. Personal Capacity/Jailer R. Burse

In support of his Motion for Summary Judgmebefendant Burse submitted an Affidavit
in which he explains, “I had rknowledge of any previous giistes between Detainees Maxwell
and Carter and did not know than altercation would occur wh Detainee Carter entered C
Block.” (Doc. No. 25-2 at 1.) Defendant Bursatatement is also supped by Plaintiff’'s own
Amended Complaint. Plaintiff does not allegatthnyone at the jail knew that Antonio Carter
was a threat to Plaintiff. (Do®&No. 5.) Plaintiff simply alleges that Carter was a danger because
of the murder chargee was facing.

Accordingly, Plaintiff has failed to establiffefendant Burse knew ah excessive risk to
his safety and disregarmdi@. According to Defendant BurseAffidavit and Plamtiff's deposition,
infra, neither Plaintiff nor Defendant had any noticeaa¥/ risk to Plaintiff, other than the risks

inherent in incarceration, prior tbe attack. And Plaintiff has faill to meet proof with proof and

ICourts are “permitted to exercise their sourgtuition in deciding whit of the two prongs of

the qualified immunity analysis should be addrdskest in light of the circumstances in the
particular case at hand.Nelson v. Correctional Medical Servi¢es83 F.3d 522, 528 (8th Cir.
2009) (quotingPearson v. Callaharb55 U.S. at 236).



show a genuine issue of fact dgisegarding Defendant’s knowledgéan excessive risk to Mr.
Maxwell’'s safety.

With regard to Plaintiff's allegation thdDefendant Burse failed to provide medical
treatment after the assault, Jailer Burse stafdter placing Detainee Carter in administrative
segregation, | checked on Detainee Maxwell.taibee Maxwell stated he was fine and did not
need to see the nurse.” (Doc. No. 25-2 at 1.) And on this point, even Plaintiff states he received
only minor injuries needing minor mexdil attention after the assault.

According to Plaintiff's deposiin transcript, (Doc. No. 25-3), when asked if he had any
reason to believe Antonio Carter would everthur physically assaulPlaintiff, Mr. Maxwell
responded, “No.” Ifl. at 13.) With regard to injuries, Piff testified, “I hadscratches, like, on
my face and scratches on mgchk and stuff like that.” I§. at 21.) Plaintifivas seen that day by
medical staff who provided hiffalcohol pads and stuff.”1q. at 22.) Plaintiff admits his injures
“healled] fine.” (d.)

It seems Plaintiff's main coantion is he believes Jailer Burse “. . . wasn’t supposed to
have two doors popped tite same time.” Id.at 17.) And while undetandably Plaintiff feels
wronged by this alleged lapse in judgment, this claim fails to support a constitutional claim of
failure to protect. A \olation of prison rules and policiesnist enough, standing alone, to sustain
a constitutional violation. Phillips v. Norris 320 F.3d 844, 8478th Cir. 2003);Gardner v.
Howard 109 F.3d 427, 430 (8th Cir. 1997). And, 4983 failure to protectlaim cannot be
premised on negligence or even gross negligePaderson 902 F.3d at 852 (dismissing a § 1983
failure to protect claim based on a prison guardgdigent or grossly negligent failure to inspect

and monitor a barrack whreean attack occurredjucker 276 F.3d at 1001-02 (same).



D. Official Capacity Claims

Plaintiff has also sued Defenddurse in his official capacity(Doc. No. 5 at 2.) Official
capacity suits “generally represent only anothey whpleading an actioagainst an entity of
which an officer is an agentKentucky v. Grahapd73 U.S. 159, 165 (1985) (quotiMpnell v.
Dep’t of Social Servsof City of New York436 U.S. 658, 690, n. 55 (1978)). As long as the
government entity receives notiaad an opportunity to respond, afficial capacity suit is, in all
respects other than name, to eated as a suit against the entitg. at 166. Thus, Plaintiff's
official capacity claim against Defendant Bursedsbe treated as a claim against Mississippi
County. Section 1983 liability againsunicipalities and other lotgovernment units is limited:

Local governing bodies, therefore, carsbed directly undeg 1983 for monetary,

declaratory, or injunctiverelief where . . . the acin that is alleged to be

unconstitutional implements or executgsadicy statement, alinance, regulation,

or decision officially adogtd and promulgated by thiaddy’s officers. Moreover,

although the touchstone of the 8 1983 action against a government body is an

allegation that official policy is responsgbior a deprivation afights protected by

the Constitution, local governments, like every other § 1983 “person,” by the very

terms of the statute, may be sued for titutsonal deprivations visited pursuant to

governmental “custom” evethough such a custom $aot received formal
approval through the body’s offadidecisionmaking channels.
Monell, 436 U.S. at 690-91. A municipalityrmaot be held liable under § 1983 oreapondeat
superiortheory. Id. at 691. See also Johnson v. Outboard Marine Cpy2 F.3d 531, 535-36
(8th Cir. 1999).

Plaintiff has not identified any official poly or unofficial custom of Mississippi County
that caused or contributed to this alleged @ssaBecause Plaintiffnakes no allegation that
Defendant Burse or Mississippi County werg@iementing an unconstitothal policy or custom,
his official capacity clans must be dismissed.

V. CONCLUSION

IT IS, THEREFORE, ORDERED that:



1. Defendant’s Motion for Summadydgment (Doc. Nos. 23) is GRANTED.

2. Plaintiff's claims against DefendaBtirse are DISMIMSSED with prejudice.

3. Plaintiffs Amended Complaint (Doc. No. 5) is DISMISSED with prejudice.

4, The Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), thatfarma pauperis
appeal from this Order aratcompanying Judgment would not be taken in good faith.

DATED this 28th day of August 2020.

A(Q}U\)\J\/_ _

ﬁ ATESMAGISTRATE JUDGE



